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COURT   OF   COMMON    PLEAS. 

iEa^ter  Cmiu 
IN  THE  SIXTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


OUCHTEBLONY  V.  GiBSON.  1843. 

I  HIS  was  a  rule  obtained  on  behalf  of  the  defendant,  Under  a  fiat 
calling  upon  the  plaintiff  to  shew  cause  why  all  proceedings  ^^^  b'w ' 
in  this  action  should  not  be  stayed,  upon  payment  of  all  ^^^  ^^^^'^ 
costs  in  the  suit,  up  to  the  date  of  the  second  fiat  in  bank-  officiu  at- 
niptcy  issued  against  the  plaintiff,  and  why  the  taxation  of  received  poi- 
oosts  should  not  be  stayed  on  the  present  judgment  against  biAVuiD^'t^ 
the  defendant,  the  same  not  having  been  revived,  and  the  Qlf^jL^JJth 
present  assignees  of  the  plaintiff,  under  the  said  second  fiat,  of  December, 
made  parties  to  such  judgment.     From  the  affidavits  on  was  annulled 
which  the  rule  had  been  moved,  (in  Michaelmas  Term  last),  Jj^^l^^'J^ 

and  the  bank- 
mpt  demanded  the  reiteration  of  his  books ;  but  this  being  refbsed,  on  the  4th  of  January,  1 842, 
he  oommenoed  an  action  of  trover  against  O.,  for  their  recovery.  On  the  25th  of  January,  a 
second  fiat  was  issued  asainst  the  plaintiff,  and  on  the  12th  of  May,  the  plaintiff  was  duly 
adradced  a  bankrupt  <^  the  25th  of  May,  6.,  the  defendant  in  the  suit,  was  agun  appnointed 
omciu  assignee.  On  the  2drd  of  Februsrr,  the  action  was  tried,  and  the  plaintiff  obtained  a 
vsrdict :  HM^  that  the  defendant  was  entitled  to  stay  the  proceedings  in  the  action,  upon  pay- 
■Mnt  of  costs  down  to  the  date  of  the  second  fiat  in  bankruptcy. 

TOL.   m. — V.  8.  B  D.    P.   C. 


X 


CASES  ON   POINTS  OF   PRACTICE,   C.    P. 


Gibson. 


1843.  it  appeared  that  the  defendant  was  the  official  assignee  ap- 
Odchterlony  poi^^cd  by  the  Court  of  Bankruptcy ;  that  a  fiat  in  bank- 
ruptcy issued  against  the  plaintiff  on  the  9th  of  June,  1840, 
and  that  with  the  consent  of  the  creditors  that  fiat  was  an- 
nulled by  order  of  the  Lord  Chancellor,  on  the  10th  of 
December,  1841.  The  defendant  was  appointed  and  acted 
as  official  assignee  under  that  bankruptcy,  and  in  his  ca- 
pacity as  such  official  assignee,  obtained  possession  of  all 
the  books  and  papers  connected  with  the  plaintiff's  estate. 
Immediately  after  the  fiat  was  annulled,  the  plaintiff  de- 
manded the  restoration  of  his  books  and  papers,  but  this 
being  refused,  the  present  action  was  commenced  on  the 
4th  of  January,  1842.  On  the  25th  of  January,  1842,  a 
second  fiat  was  issued  against  the  plaintiff  upon  the  petition 
of  one  John  Vickery  Broughton,  who  had  not  proved  under 
the  former  fiat.  On  the  12th  of  May  the  plaintiff  was  ad- 
judged a  bankrupt,  and  on  the  25th  of  May,  the  defendant 
was  again  appointed  assignee  of  his  estate.  It  further  ap- 
peared, that  the  present  action  was  tried  on  the  23rd  of 
February,  1842 ;  that  a  verdict  was  then  taken  for  the 
plaintiff,  by  consent,  for  1000/.,  the  damages  claimed  in  the 
declaration,  subject  to  be  reduced  to  40*.,  upon  the  delivery 
up  by  the  defendant  of  the  books  and  papers  sought  to  be 
recovered  in  the  action.  On  the  19th  of  April,  a  motion  was 
made  in  this  Court,  by  the  defendaot,  with  a  view  to 
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^^^^'  the  date  of  the  verdict,  and  assignees  having  been  appointed, 
OucHTsaLONY  ^^  could  not  take  any  fresh  steps  until  the  judgment  was 
GiMON  revived.  This  objection,  however,  was  also  untenable,  for 
it  was  distinctly  laid  down,  that  if  a  party  obtain  inter- 
locutory judgment,  and  before  final  judgment  become 
bankrupt,  his  assignees  may  proceed  to  final  judgment  in 
his  name,  and  then  sue  out  a  scire  facias  to  make  them- 
selves, parties  in  order  to  have  execution.  Hewit  v.  Man" 
tellia),  Bibbins  v.  Mantell{b)y  Kinnear  v.  Tarrant  {c).  Se- 
condly, this  was  not  a  case  in  which  the  defendant  would 
have  been  entitled  to  relief  by  audita  querela,  and  the  Court, 
therefore,  would  not  give  him  such  an  indulgence  upon  a 
summaiy  application.  The  writ  of  audita  querela  was  or- 
dinarily given  to  afford  a  remedy  to  the  defendant,  where 
matter  of  defence  had  arisen  since  the  judgment,  2  Tidd. 
Prac.  1131,  9th  ed.  Here,  however,  the  defendant  could 
not  say  that  his  liability  to  satisfy  the  verdict  in  the  action 
had  ceased.  His  position  as  assignee  was  entirely  different 
from  his  liability  as  defendant,  and  all  that  he  could  say 
was,  not  that  he  was  not  bound  to  pay  the  damage,  but 
that  he  must  only  pay  it  in  such  a  way  as  to  secure  it  to  the 
plaintiff's  estate ;  but  this  was  not  the  subject-matter  of  the 
rule.  [Ershiney  J. — May  he  not  argue,  that  in  effect  he 
has  done  what  he  was  bound  to  do  by  the  terms  agreed 
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1848.        books  and  papers  were  demanded  from  the  defendant,  who 

Oac^EELOKY  '^^  *^  deliver  them  up  to  the  plainti£P,  and  therefore 

«•  this  action  was  commenced  on  the  4th  of  January,  1842. 

Ol^SON 

On  the  25th  of  January,  1842,  a  second  fiat  was  issued 
against  the  plaintiff,  upon  the  petition  of  John  Vickeiy 
Broughton,  who  had  not  come  in  under  the  former  fiat, 
and,  on  the  12th  of  the  following  May,  the  plaintiff  was 
adjudged  a  bankrupt:  and,  on  the  25th  of  May,  the 
defendant  was  again  appointed  official  assignee ;  but,  in  the 
meantime,  namely,  on  the  23rd  of  February,  this  action 
had  been  tried,  and,  in  consequence  of  the  delay  in  opening 
the  fiat  occasioned  by  circumstances  not  material  to  the 
present  inquiry,  the  defendant  was  not  in  a  condition  to 
plead  the  plaintiff's  bankruptcy,  and  a  verdict  was,  there- 
fore, taken  for  the  plaintiff,  by  consent,  for  lOOOJL,  the 
damages  named  in  the  declaration,  subject  to  be  reduced 
to  40^.  on  the  delivery  up  to  the  plaintiff  of  the  books  and 
papers.  The  bankrupt  having  omitted  to  surrender  him- 
self under  the  second  fiat,  and,  having  gone  abroad,  notice 
was  given  by  the  assignees  to  the  attorney,  who  had  com- 
menced and  carried  on  the  suit  for  the  bankrupt,  not  to 
take  any  fiirther  proceedings  in  the  action  against  the 
defendant  Gibson,  notwithstanding  which  notice,  the  at- 
torney afterwards,  on  the  8th  of  July,  1842,  entered  an 
incipitur  of  the  judgment  in  the  master's  book,  and  gave 
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angDees  made  parties  to  such  jadgment    This  rule  having        1843. 
been  enlanred,   cause  was  afterwards  shewn  aindnst  it.  r^^"^^^^"^ 
when  it  was  insisted,  on  the  part  of  the  defendant,  that  as  v. 

all  the  bankrupt's  tide  to,  and  interest  in  the  verdict,  and 
cause  of  action,  had  become  vested  in  his  assignees  under 
the  second  fiat,  neither  the  bankrupt  nor  his  attorney 
could  take  any  further  proceedings  in  the  suit,  without  the 
consent  and  concurrence  of  the  assignees,  and  that  as  the 
title  of  the  assignees  had  not  been  completed  till  after  the 
verdict,  the  defendant  had  had  no  opportunity  of  pleading 
the  title  of  the  assignees  in  bar  to  the  plainti£P's  further 
proceeding  in  the  action,  and,  therefore,  that  he  was  by 
law  entitled  to  his  writ  of  audita  querela,  and  consequently 
to  the  more  summary  relief  which  modem  practice  had 
sabsdtuted,  by  staying  the  proceedings  on  motion,  in  all 
cases  were  the  defendant's  title  to  the  writ  of  audita  querela 
was  clear.  The  question  was  ably  argued  at  the  bar  on 
both  sides,  and  we  delayed  our  decision,  that  we  might 
ascertain  fix>m  the  affidavits,  upon  what  terms  it  would  be 
right,  under  all  the  circumstances  of  the  case,  to  grant  the 
summary  relief  appUed  for.  Upon  examination,  it  appears, 
as  was  indeed  admitted  at  the  bar,  that  there  is  no  state- 
ment of  any  act  of  bankruptcy  that  would  carry  back  the 
tide  of  the  assignees  beyond  the  date  of  the  fiat  There  is 
nothing,  therefore,  to  shew  that  the  plaintiff  had  not  ori- 
ginally a  good  cause  of  action,  by  the  refusal  of  the  de- 
fendant to  deliver  up  the  books,  in  which,  even  by  relation, 
it  does  not  now  appear  that  he  had  at  that  time  any  pro- 
perty or  interest,  as  assignee.  The  verdict,  therefore, 
stands  unimpeached  by  the  subsequent  proceedings.  But 
as  upon  the  25th  of  May,  when  the  assignees  were  ap- 
pointed, the  bankrupt's  interest  in  that  verdict  was  vested 
in  his  assignees,  and  as  no  judgment  had  been  then  signed 
in  the  cause,  and  as  the  plaintiff's  attorney  was  expressly 
warned  by  the  assignees  against  taking  any  further  steps  in 
the  cause,  we  think  that  the  attempt  by  the  attorney  to 
proceed  to  tax  the  costs  and  sign  judgment,  was  a  sufficient 
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1843.       ground  for  the  present  application;  and  the  only  doubt 
O^^^i^^^  that  we  have  entertained,  has  been  as  to  the  extent  of  costs 
«•  which  the  defendant  should  be  called  upon  to  pay.     He 

has,  by  his  rules,  o£Pered  to  pay  the  costs  up  to  the  date  of 
the  fiat,  which  is  more  than  the  attorney  would  be  able  to 
recover,  so  long  as  the  fiat  remains  in  force,  for,  independ- 
ently of  any  claim  on  the  part  of  the  defendant  to  the  writ 
of  audita  querela,  as  to  which  it  is  not  necessary  to  give 
any  opinion,  all  control  over  the  proceedings  in  the  action 
being  now  vested  in  the  assignees,  unless  the  attorney  could 
compel  them  to  proceed  to  judgment  and  execution,  he 
never  could  make  his  lien  available,  even  to  the  amount 
now  o£Pered  by  the  defendant ;  and  his  only  remedy  would 
be  by  proof  under  the  fiat,  for  the  costs  incurred  before  the 
date  of  the  fiat,  and  by  action  against  the  bankrupt  for  sub- 
sequent costs,  if  they  were  incurred  by  his  authority.  K 
indeed  the  creditors  could,  by  the  removal  of  the  defendant 
Gibson,  and  the  substitution  of  another  assignee,  be  placed 
in  a  position  to  insist  upon  the  assignees'  proceeding  to 
judgment  and  execution  for  the  1000/.  for  the  benefit  of 
the  estate,  the  attorney  might  be  enabled  to  work  out  his 
lien  through  the  rights  and  interests  of  the  creditors.  But 
we  think  the  assignees  could  not,  under  the  circumstances 
of  this  case,  be  permitted  to  enter  up  judgment  for  more 
than  the  40*,,  and  as  the  attorney  could  have  co  claim  upon 
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1843.  of  W.  WUkinson,  a  bill  for  170/.,  at  three  months,  dated 
Wilkinson  ^^^  ^^th  of  March,  1840,  for  discounting,  or  return  on 
Whalley.  ^™*°^  (Signed,)  J.  Whalley,  (and  dated,)  Leeds,  12th 
of  March,  1840.''  The  defendant  transmitted  the  bill  to 
Messrs.  Gandell  and  Co.,  in  London,  with  the  following 
letter.  "Gentlemen,  We  enclose  you  a  bill  of  J.  Webber 
and  Co.,  which  we  shall  feel  obliged  by  your  getting 
accepted,  for  170/.  As  it  is  probable  we  may  have  other 
biUs  from  the  same  party,  we  shall  be  glad  if  you  will  give 
us  your  opinion  of  the  house.  K  you  are  satisfied  with 
the  respectability  of  the  party,  perhaps  you  will  have  no 
objection  to  put  it  to  our  account  We  understand  they 
stand  well  in  London.  Yours,  &c,  J.  Whalley."  Messrs. 
Gandell  and  Co.  carried  the  bill  to  their  own  account  with 
the  defendant,  and  applied  its  proceeds  to  his  use.  It 
further  appeared,  that  Wilkinson  had  brought  an  action 
against  Gandell  and  Co.,  to  recover  possession  of  the  same 
bilL  Whalley  was  upon  that  occasion  called  as  a  witness 
by  the  plaintiff ;  he  stated,  that  he  had  a  claim  upon  the 
plaintiff  for  300JL,  but  that  the  plamtiff  had  mis-apprehended 
the  state  of  their  account ;  he  also  stated  that  afler  he  had 
transmitted  the  bill  to  Messrs.  Gandell  and  Co.,  he  found 
that  that  firm  had  a  balance  against  him,  and  he  denied 
that  those  gentlemen  were  aware  of  the  bargain  with  the 
plaintiff,  expressed  in    the    memorandum  of  the  12th  of 
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1848.  suit  should  not  be  set  aside,  upon  the  main  ground 
WiLKiNtoN  ^^^  there  had  been  a  misdirection.  He  also  contended 
^  **  that  the  pIainti£P  was  entitled  to  make  this  motion,  not- 

withstanding the  general  rule,  that  where  a  party  has 
elected  to  be  nonsuited,  he  cannot  afterwards  seek  to  set 
that  nonsuit  aside,  and  he  drew  a  distinction  between  the 
case  of  a  nonsuit  upon  the  evidence,  and  a  nonsuit  upon 
a  point  of  law.  Upon  this  point,  he  cited  Simpson  v. 
Clayton  (a),  where  the  distinction  was  clearly  laid  down  by 
Tindal,  C.  J.,  and  Vacherv.  Cocks  (i). 

Bampas,  Serjt,  on  the  6th  of  May  shewed  cause.  First, 
the  direction  of  the  learned  Judge  was  correct  The  sub- 
stantial question  between  the  parties  was,  whether  there 
had  been  a  wrongful  conversion,  for  unless  the  plaintiff 
shewed,  that  upon  the  tenor  and  effect  of  the  memorandum 
of  the  12th  of  March,  the  defendant  had  been  guilty  of  a 
wrongful  act,  in  disposing  of  the  bill  in  a  manner  incon- 
tristent  with  the  mutual  intention  of  the  parties,  at  the  time 
the  bill  was  giyen  to  him,  the  plaintiff  would  not  be  entitled 
to  a  yerdict  The  bill  must  be  taken  to  have  been  giyen 
to  the  defendant  to  be  discounted  for  his  own  use,  and,  in 
point  of  fitct,  it  had  been  so  applied  by  Messrs.  Gandell 
and  Co.  There  could  be  no  doubt  of  the  intention  of  the 
parties,  ihat  the  defendant  should  apply  the  bill  to  his  own 
and  that  being  so,  the  plaintiff  could 
there  had  been 
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Judge  oo  that  point,  and  there,  Lawrence,  J.,  said,  ''the 
Judge  at  Nisi  Prius,  did  not  say  that  the  plaintiff  should 
be  nonsuited,  but  he  directed  the  juxy  to  giye  nominal  da- 
mages only,  and  then  the  pliuntiff  did  not  choose  to  trust 
his  case  with  the  jury.  If  there  had  been  a  misdirection, 
the  plaintiff  should  have  abided  by  the  yerdict,  and  have 
reserved  the  objection  for  a  motion  for  a  new  trial"  The 
question  in  this  case  was  entirely  a  question  of  &ct,  and 
the  plaintiff  having  elected  to  be  nonsuited,  could  not  come 
to  the  Court  to  set  aside  his  own  act 

Channett,  Serjt.  (with  whom  was  Lush\  in  support  of  the 
role*  By  the  evidence  which  was  produced  at  the  trial,  the 
plaintiff  had  established  that  the  defendant  had  applied  the 
bill  to  his  own  use,  before  it  was  discounted.  He  had  therefore 
established  his  right  to  a  verdict,  upon  the  issue  of  the  plea 
of  not  possessed;  for  the  terms  upon  which  the  defendant 
had  received  the  bill  were,  that  it  was  to  be  discounted,  or 
if  not  discounted  by  him,  to  be  returned  on  demand.  The 
plea  of  not  guilty  put  in  issue  only  the  question  of  con- 
version, and  the  learned  Judge,  therefore,  had  erroneously 
left  to  the  jury  the  question  of  the  wrongfulness  of  the 
conversion  by  the  defendant.  The  evidence,  which  the 
defendant  sought  to  apply  to  his  own  advantage,  might,  in- 
deed, have  supported  a  plea  of  leave  and  license ;  but,  it 
was  submitted,  was  insufficient  to  establish  the  defendant's 
right  to  succeed  upon  the  issues  on  the  record. 

TiNDAL,  C.  J. — When  I  stated  this  case  to  the  jury,  I 
was  not  at  the  moment  looking  at  the  precise  form  of  the 
pleadings,  but  I  thought  that  I  was  putting  to  them  the 
issue  which  the  learned  counsel  had  raised  between  them- 
selves, namely,  whether  there  had  been  in  &ct  a  wrongful 
conversion  or  not?  And  it  appeared  to  me  then,  as  it  does 
now,  that  there  had  been  no  wrongful  conversion,  because 
the  bill  was  put  into  the  hands  of  the  defendant,  for  the 
performance  of  a  specific  service  in  respect  of  it,  and  there 
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is  nothing  to  shew  that  the  trust,  so  imposed  on  the  de- 
fendant, was  rescinded  by  any  act  of  the  plaintiff.  The 
defendant  was  the  agent  of  the  plaintiff,  to  get  the  bill  dis- 
counted  if  he  conld,  and  there  was  in  the  evidence  proof 
of  an  acknowledgment  by  the  plaintiff,  that  if  he  could 
not  get  it  discounted,  he  might  return  it,  or  that  if  he 
could,  he  might  apply  the  money  in  part  payment  of  his 
own  debt  I  really  cannot  see  any  point  of  view  in  which 
the  defendant  was  to  be  made  a  wrong-doer  by  not  giving 
up  the  money.  If  there  was  anything  to  be  said  upon  the 
want  of  a  plea  of  leave  and  license,  the  defendant  was 
estopped  fix>m  saying  it,  by  the  plaintiff's  admission  that  he 
would  be  nonsuited.  This,  therefore,  disposes  of  the  ques- 
tion upon  the  plea  of  not  guilty.  Then,  when  you  come 
to  the  plea  of  not  possessed,  I  cannot  see  how  the  plaintiff 
can  be  said  to  be  lawfully  possessed  of  the  bill,  when  he 
delivered  it  up  for  a  particular  purpose,  and  had  made  no 
demand  of  it  back.  It  would  not  be  justice  to  the  defend- 
ant to  set  aside  this  nonsuit,  because,  if  the  plaintiff  had 
not  voluntarily  stated  that  he  would  be  nonsuited,  there 
might  have  been  a  verdict  for  the  plaintiff,  on  the  plea  of 
not  possessed. 


CoLTMAN,  J. — ^I  think  that  the  carrying  this  bill  to  the 
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answered.  On  moving  for  this  rule  my  Brother  ChanneU  1843. 
said,  that  the  Ix)rd  Chief  Justice  had  left  to  the  jury  the  wilkiksom 
question,  whether  the  defendant  had  wrongfully  converted 
the  bill ;  and  he  argued,  that  that  question  was  not  raised 
by  the  plea  of  **  not  guilty,**  but  only  the  conversion  in  tact ; 
and  he  said,  that  upon  the  Lord  Chief  Justice  so  leaving 
the  case  to  the  jury,  the  plaintiff's  counsel  had  a  right  to  be 
mNosoited  and  to  insist  on  the  misdirection  in  point  of  law. 
It  has  been  decided,  that  under  the  new  rules  the  plea  of 
not  guil^  in  an  action  of  trover  only  puts  in  issue  the  con- 
version in  &ct,  and  not  the  vnrongfiilness  of  the  conversion. 
Whether  the  &cts  proved  will  amount  to  a  conversion  in 
&ct  is  not  now  the  question,  but  only  whether,  upon  the 
state  of  this  record,  the  lean^ed  Chief  Justice  was  leaving 
the  question  to  the  jury  in  a  proper  way,  when  the  plaintiff's 
counsel  interposed  There  is  on  this  record  a  plea  of  not 
possessed,  and  that  puts  in  issue  the  plaintiff's  right  of 
pooocoaion.  It  appeared  in  evidence,  that  this  bill  was  placed 
in  the  hands  of  the  defendant,  for  the  purpose  of  being  dis- 
counted for  his  own  use.  He  did  not  discount  it  in  the 
regular  vray  by  going  to  a  bill  broker  and  getting  the  money 
for  it  from  him,  but  he  sends  it  to  a  bill  broker  and  directs 
him  to  put  it  to  his  account,  if  he  is  satisfied  with  the  res- 
ponsibility of  the  acceptor.  That  in  my  opinion  is,  upon 
its  being  carried  out,  a  discounting  of  the  bill.  But  then 
the  plaintiff  would  have  no  right  to  the  possession  of  the 
bill  unless  the  defendant  had  employed  it  in  a  manner 
not  authorized  under  the  original  agreement  If  the 
bill  had  been  given  to  the  defendant  to  discount  it  for 
the  use  of  the  plaintiff,  and  instead  of  doing  so,  he  had 
placed  it  to  his  own  credit,  that  would  have  been  a  wrong- 
ful conversion,  and  the  moment  he  so  conducted  himself 
the  plaintiff  would  have  had  a  right  of  possession  in  the  bill ; 
but  here  it  became  essential  for  the  jury  to  see,  whether 
there  vras  a  virrongfnl  conversion,  for  the  purpose  of  shewing 
whether  the  plaintiff  had  a  right  of  possession ;  and  the 
learned  Judge  was  putting  it  to  the  jury,  that  i^  what  the 
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1843.  defendant  had  done  had  been  with  the  assent  of  the  plaintiff, 
the  plaintiff  was  not  entitled  to  recover.  Nor  would  he  be, 
in  my  opinion ;  and  it  appears  to  me,  therefore,  that  as  the 
plaintiff  chose  to  be  nonsuited  there  was  no  misdirection, 
in  law,  and  he  is  out  of  Court  upon  this  motion. 

Cbesswell,  J. — ^I  also  am  of  opinion  that  this  rule  must 
be  discharged.  It  appears  that  the  Lord  Chief  Justice  left 
the  case  to  the  jury,  directing  them  to  find  for  the  defendant, 
if  they  were  of  opinion  that  the  defendant  had  dealt  with 
the  bill  according  to  the  authority  given  to  him  by  the 
plaintiff,  and  I  think  that  direction  was  justified  by  the  state 
of  the  record.  It  appears  that  the  plaintiff  had  parted  with 
the  possession  of  the  bill,  and  had  given  a  defeasible 
property  in  it,  at  all  events,  to  the  defendant.  He  had 
given  it  to  the  defendant  to  use  it  as  his  own  in  a  certain 
manner,  and  the  defendant's  right  would  not  be  defeated  until 
he  had  iised  it  in  some  other  manner.  I  cannot  understand 
why  the  plaintiff  should  make  such  a  stipulation  as  he  did. 
The  defendant  had  a  demand  on  him,  and  he  said,  that  if 
he  could  use  it  in  reduction  of  that  demand  it  was  to  be  his ; 
if  not  it  was  to  be  returned.  The  defendant  did  use  it  in 
reduction  of  his  demand  on  the  plaintiff,  and  the  plaintiff  had 
no  right  to  the  possession  at  the  time  after  it  had  reached 
the  hands  of  Messrs*  Gandell  and  Co.     I  wish  also  to 
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Withers  t;.  Spooner. 

JlfOWLINGi  Seijt.9   shewed  cause  against  a  rule  for  Wlier«anil« 

judgment  as  in  case  of  a  nonsuit     He  objected  that  this  ^nt^^lo^ie 

was  a  renewal  of  an  application  of  a  like  description  which  ^^J^bSIwd 

had  been  already  unsuccessfully  made  to  the  Court     On  "  H.  T.,  on 

the  14th  of  January  the  defendant  had  applied  upon  an  a defectin the 

affidavit,  shewing  that  issue  was  joined  in   the   previous  whichU had" 

Trinity  Term;  but  that  rule   was  discharged,  upon   the  ^^"tSJ^^IJ^dia 

ground  of  a  defect  in  the  affidavit,  which  did  not  shew  not  shew  whe. 

• «   ,        .  1       .  /« .  ther  the  caoie 

whether  it  was  a  town  or  a  country  cause,  so  that  if  it  was  a  wai  a  town  or  a 
country  cause  the  application  was  made  too  soon  {a).  On  ^^SatTw 
the  2l8t  of  January,  the  motion  was  renewed  on  an  amended  ^P^  ^^^*  . 

•''  .  therefore,  that 

affidavit,  stating  that  the  venue  was  in  Middlesex,  but  cause  the  plaiDtiflT 
was  shewn  against  that  rule,  and  it  was  eventually  dis-  of  a  de^faiSTu/ 
chained,  upon  the  ground  that  it  was  merely  the  renewal  of  an  ^^^^^^ 
application  which  had  failed,  on  account  of  the  insufficiency  second  rule 
of  the  materials  on  which  it  had  been  made  in  the  first  in-  tame  Term, 
stance.     It  was  now  contended  that  the  same  answer  might  ^'hich^M  affi- 
be  successfully  given  to  the  present  rule,  and  that  the  Court  1*'^^"  P,"*" 
would  not  sanction  the  frequent  renewal  of  such  motions,  ing  this  de- 
[Cresiwelly  J. — There   has   been  an  assize  since   the   last  dbclMrged^ 
motion,  and  therefore,  whether,  it  be  a  town  or  a  country  ^^j*  that  it 
cause,  the  plaintiff  would  now  be  entitled  to  move  for  ludir-  ^^  *  ™erp . 

•  /.  •  1       mt  •  11  renewal  of  the 

ment  as  in  case  of  a  nonsuit].  The  contmuous  delay  was  former  appU- 
part  of  the  same  de&ult  upon  which  the  motion  had  ^ind^ma- 
been  originally  made,  and  the  defendant  still  fell  within  the  ^J^jjlf  ;^g®, 
rule  which  required  a  party  to  come  to  the  Court  in  the  thelesa  held, 

.  .  that  the  plain- 

first  instance  fully  prepared  with  the  necessary  materials,  tiffwaienti- 

There  had  been  no  entire  de&ult  since  the  first  motion,  \^^  motion^n 

and  the  Court  would  treat  the  case  as  if,  after  that  motion  ^LtS^^T^ 

had  been  disposed  of,  the  plaintiff  was  entitled  to  go  on 

afresh.     He  offered  a  stet  processus. 

(a)  Ante,  vol.  2,  p.  884,  N.  S. 
VOL.    III. — N.   8.  C  i>.    P-    C. 
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^ V ' 

W1THE&8 

V, 

Spooneb. 


Gaselecy  Seijt,  in  support  of  the  rule,  contended  that 
there  had  been  a  new  default  in  not  going  to  trial  at  the 
sittings  after  Hilary  Term,  and  that  the  defendant  was  en- 
titled to  come  to  the  Court  on  that  default.  This  could  not 
be  looked  upon  as  a  mere  renewal  of  the  original  applica- 
tioQ. 


Tendal,  C.  J. — The  objection  of  my  Brother  DowUng 
I  think  cannot  prevail  The  rule  will  only  be  discharged 
upon  the  plaintiff  giving  a  peremptory  undertaking  or  a 
stet  processus. 

Rule  accordingly. 


Where  judff- 
ment  was  <h>- 
tained  in  an 
action  in  1831, 
and  the  de- 
fendant went 
abroad,  and  re- 
mained there 
until  1842,  and 
the  plaintiff 
then  sued  out 
a  Bci.  fa.,  to 
revive  the 


A0A88IZ  and  Wife  v.  Palmer. 

A  ALFOURDy  Serjt.,  shewed  cause  against  a  rule  ob- 
tained on  behalf  of  the  defendant,  for  setting  aside  an  order 
of  Lord  Abinger,  C.  B.,  dated  the  20th  March,  1843,  to- 
gether with  a  writ  of  ca.  sa.  issued  thereon,  and  for  the 
discharge  of  the  defendant  out  of  custody.  It  was  an  ac- 
tion on  a  bond,  whereby  the  defendant  agreed  to  pay  to 
the  female  plaintiff,  a  certain  annuity  of  100/.  per  annum, 
upon  condition  that  she  should  not  annoy  or  molest  him  or 
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Agassiz 
and  Wife 

V, 

Palmer. 


a  view  to  the  arrest  of  the  defendant  The  1  &  2  Vict, 
c.  110,  clearly  contemplated  arrests  in  such  actions  only  as 
were  commenced  by  writ  of  summons  in  the  ordinary 
course,  and  had  no  reference  to  proceedings  on  a  judgment 
by  sci.  fa.  The  5th  section  of  that  act  provided,  that  the 
Judge's  order  for  the  arrest  of  the  defendant,  "  may  be 
made,  and  the  defendant  arrested  in  pursuance  thereof,  at 
any  time  after  the  commencement  of  such  action,  and  be- 
fore final  judgment  shall  have  been  obtained  thereon."  A 
sci.  fa.  was  not  such  a  commencement  of  an  action  as  was 
thereby  meant  Taking  the  sci.  fa.  to  be  a  proceeding  in 
the  original  action,  the  objection  also  applied,  for  it  then 
became  a  proceeding  after  judgment  The  distinction 
was  taken  in  TidcTs  Practice,  p.  1096,  9th  ed.,  and  it  was 
there  laid  down  that  a  scire  facias  was  not  a  new  action, 
but  a  continuation  only  of  the  original  suit  The  additional 
circumstance  of  the  introduction  of  the  name  of  the  female 
plaintiff's  husband  to  this  record  was  immaterial,  because 
it  had  no  effect  in  altering  the  identity  of  the  proceeding. 
Bac.  Abr,  tit  ^^  Scire  Facias,^^  6,  shewed  that  before  the 
1  &  2  Vict.  c.  110,  there  was  no  power  to  hold  to  bail  in 
scire  facias. 

Cur.  adv,  vuU. 
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' V ' 

BUKGEBS 
V. 

Langley. 


been  equally  divided  in  opinion  upon  the  case :  that  six  of 
them  were  for  the  plaintiff,  and  six  for  the  defendant ;  but 
that  none  of  them  would  give  way ;  that  thereupon  the 
names  of  all  the  jurors  were  put  into  a  hat,  and  it  was  re- 
solved that  one  name  should  be  drawn  by  the  foreman,  and 
that  the  person  whose  name  was  so  drawn,  should  vote  with 
the  persons  to  whom  he  had  been  previously  opposed  to 
in  opinion,  and  that  the  verdict  should  be  given  in  favour  of 
the  opinion  of  the  majority  thus  created,  and  it  was  also 
agreed,  that  it  should  be  recommended  that  each  party 
should  pay  his  own  costs.  It  was  sworn,  that  this  state- 
.  ment  was  made  in  open  Court,  and  in  the  presence  and 
hearing  of  the  other  jurymen,  and  was  not  denied  by  any 
of  them.  It  was  now  urged  that  this  was  such  misconduct 
on  the  part  of  the  jury,  that  the  Court  would  order  a  new 
trial.  The  rule  was  distinctly  laid  down,  that  if  the  jury 
determined  their  verdict  by  lot,  the  verdict  would  be  set 
aside.  Chit.  Arch.  p.  287.  [Cresswelly  J. — Is  it  not  also 
clear  that  the  statement  of  a  juror  upon  such  a  subject  can- 
not be  received?  Erskiney  J. — In  Straker  v.  Graham  (a), 
it  was  held,  that  an  affidavit  of  an  attorney,  stating  facts  to 
have  been  related  by  one  of  the  jury  respecting  their  improper 
conduct  in  finding  a  verdict,  cannot  be  received  in  order 
to  impugn  the  verdict.]  Here,  the  statement  was  made  by 
a  juror  in  open  Court,  and  was  not  contradicted.     This 
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Trtspan,de 
bonis  ftsporta- 
tis  is  maintain, 
able  by  an  ad- 
ministrator  for 
a  trespass  com- 
mittea  upon 
tbe  ^^oods  of 
the  intestate, 
after  his  death, 
and  before 
letters  of  ad- 
ministration 
granted. 

Therefore, 
where  £.  died 
in  lodgings,  on 
the  29th  of 
Jane,  and  on 
the  28th  of 
July,  T..  her 
sister,  took 
possession  of 
her  propertT, 
but  whilst  she 
was  removing 
it,  it  was  seiud 
by  S.,[in  respect 
of  rent  alleged 
to  be  due  m>m 
E.'s  landlord, 
and  on  the  29th 
of  July  admi- 
nistration was 
pranted  to  T., 
It  was  held. 


Tharpe  and  Wife  r.  Stallwood  and  Another. 

JL  HIS  was  an  action  of  trespass,  and  the  declaration  al- 
leged that  the  defendant,  on  the  29th  July,  1842,  took  and 
carried  away  certain  goods  of  the  plaintiff,  Sarah,  who  was 
administratrix  of  Letitia  Evans,  deceased ;  profert  of  the 
letters  of  administration  granted  to  the  plaintiff,  Sarah, 
after  the  death  of  the  said  Letitia  Evans,  to  wit,  on  the 
29th  of  July,  1842,  by  William,  Lord  Archbishop  of  Can- 
terbury. 

Plea,  not  guilty,  by  statute.  At  the  trial  before  Tiiidaly 
C.  J.,  at  the  sittings  after  Hilary  Term,  1843,  it  appeared 
that  Letitia  Evans  died  on  the  29th  of  June,  1842,  in  the 
house  of  a  person  named  Cole,  residing  in  Calthorpe 
Street,  Gray's  Inn  Lane,  and  that  at  the  time  of  her  death 
she  possessed  some  furniture,  which  she  left  in  the  apart- 
ments which  she  had  occupied.  The  plaintiff,  Sarah,  was 
sister  to  the  deceased ;  and,  on  the  28th  of  July,  she  went 
to  obtain  possession  of  the  goods,  and  a  portion  of  them  had 
been  placed  in  a  waggon  for  the  purpose  of  being  removed 
by  her,  when  the  defendant,  Stallwood,  who  was  Cole's 
landlord,  and  his  assistant  came  up  and  seized  them  in 
respect  of  certain  rent  alleged  to  be  due  from  Cole.     The 


26 


CASES  ON   POINTS  OF   PRACTICB,   C.    P. 


1843. 

' V ' 

Tharpe 
and  Wife 

V, 

Stallwood 
and  Another. 


and  the  grant  of  letters  of  administration.  There  is  a  long 
discussion  there,  and,  although  it  is  difficult  to  see  which 
are  the  counsel  and  which  the  Judges,  the  objection  to  the 
action  being  maintained  is  never  put  upon  the  ground  here 
contended  for.  It  seems  to  have  been  conceded  that  if  the 
property  vested  in  the  administrator,  the  action  of  trespass 
could  be  maintained.  It  is  very  like  the  case,  with  respect 
to  real  property,  where  the  party  presently  seised  may 
bring  trespass,  though  at  the  time  of  the  act  being  done, 
he  was  disseised  (a).]  The  same  law  was  deducible  from 
the  case  of  Long  v.  Hebb  and  Others  (6),  where  it  was  said 
by  Roily  C.  J. — "  That  letters  of  administration  do  relate 
to  the  time  of  the  death  of  the  intestate,  and  not  to  the 
time  of  granting  of  them,  and  therefore  an  administrator 
may  bring  an  action  of  trespass,  or  a  trover  and  conversion 
for  goods  of  the  intestate  taken  by  one  before  the  letters 
granted  unto  him,  otherwise,  there  would  be  no  remedy  for 
this  wrong  done.**  In  Bacon  v.  Simpson  (c),  the  declaration 
alleged  that  the  plaintiff  was  lawfully  possessed  of  a  house 
for  the  residue  of  a  term  of  six  years,  and  of  certain  goods, 
&c,  therein,  and  that  the  plaintiff  agreed  to  assign  the  lease 
of  the  house  to  the  defendant  for  a  certain  price,  and  the 
furniture,  &c.,  at  a  valuation ;  possession  to  be  delivered  on 
a  certain  day ;  and  avowed  that  the  plaintiff  was,  from  the 
time  of  making  the  assignment,  ready  and  willing  to  assign 
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Tharpe 
and  Wife 

V. 

Stallwood 
and  Another. 


after  the  deaths  of  the  intestate  and  his  widow,  before  such 
administration  granted ;  Lord  EUenboroughy  C.  J.,  then 
said,  ^'The  grant  of  letters  of  administration,  though  it 
may  have  the  effect  of  vesting  the  leasehold  property  in  the 
administratrix  by  relation,  so  as  to  enable  her  to  bring 
actions  in  respect  of  that  property,  for  all  matters  affecting 
the  same,  subsequent  to  the  death  of  the  intestate,  and 
though  it  may  also  render  her  liable  to  account  for  the  rents 
and  profits  of  it  from  the  death  of  the  intestate,  yet  it 
cannot  operate  by  relation  for  a  purpose  perfectly  collateral 
to  the  purposes  above  mentioned,  and  which  is,  indeed, 
legally  an  impossible  one,  viz,,  for  the  purpose  of  rendering 
her  not  removable  at  a  time  past,  when  as  far  as  the  letters  of 
administration  are  concerned,  she  was  removable  for  the 
want  of  them.'*  Smith  v.  Milles(a)y  might  be  also  referred  to, 
for  an  observation  of  Ashurstj  J.,  that  "  to  entitle  a  man  to 
bring  trespass,  he  must,  at  the  time  when  the  act  was  done, 
which  constitutes  the  trespass,  either  have  the  actual 
possession  in  him  of  the  thing  which  is  the  object  of  the 
trespass,  or  else  he  must  have  a  constructive  possession  in 
respect  of  the  right  being  actually  vested  in  him."  There, 
the  question  was,  whether  trespass  would  lie  by  the 
assignees  of  a  bankrupt  against  a  sheriff  for  taking  the  goods 
of  a  bankrupt  in  execution  after  an  act  of  bankruptcy,  and 
before  the  issuing  of  a  commission,  and  it  was  held  that  it 
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1843.  defendant,  but  before  a  commission  had  issued,  and  it  was 
^^£^^1^^^  l^eld  that  trover  was  the  proper  remedy  by  the  assignees, 
and  Wife  Carlisle  V,  Garland  (a),  went  to  establish  the  same  point. 
Stallwood  These  cases  were  strongly  analogous  to  that  now  under 
consideration,  for  they  shewed  that  trespass  would  only  lie 
where  the  party  seeking  to  enforce  the  remedy  had  the 
right  of  possession  at  the  time  of  the  commission  of  the 
trespass.  In  Balme  v.  HuttaUy  Patteson^  J.,  said,  **The 
action  of  trover,  which  is  the  form  of  the  present  action, 
is  founded  on  property ;  and  as  the  assignees  have  the  pro- 
perty by  relation,  it  follows  that  they  can  maintain  this 
action  against  any  person  who  has  converted  the  goods  in 
the  interval  between  the  act  of  bankruptcy  and  the  action, 
subject  always  to  the  limitation  of  two  months,  introduced 
by  Stat  49  Geo.  3,  c  121,  s.  2.  ♦  ♦  ♦  ♦  ♦  The  action  of 
trespass  is  very  different ;  it  is  founded  not  on  property, 
but  on  possession,  and  where  there  is  no  actual  possession, 
but  right  of  property  is  said  to  draw  to  it  possession,  that 
is,  only  where  the  plaintiff  has  a  right  of  possession  at 
the  time  of  the  trespass.  Here  he  had  no  such  right, 
except  by  relation,  and  the  cases  establish,  that  a  man  shall 
not  be  made  a  trespasser  by  relation.  There  is  reason  in 
such  a  rule ;  for,  in  trespass,  the  damages  are  unlimited ; 
in  trover,  they  are  limited  to  the  value  of  the  property." 
The  case  of  Elizabeth   Ctmntess  of  Rutland  v,  Isabel  Coun- 
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which  gave  the  administrator  trover,  but  went  on  a  distinc- 
tion between  relations  that  are  to  defeat  lawful  acts,  and 
such  as  are  to  punish  those  that  are  unlawful.  The  case  of 
Lony  V.  Hebb  was  of  doubtful  authority ;  it  appeared  to  be 
a  mere  dictum,  and  when  the  Court  saw  that  there  was  a 
series  of  cases  which  shewed  that  trover  was  the  proper 
form  of  action,  they  would  not  hesitate  to  give  them  their 
due  weight.  Secondly,  there  was  sufficient  stated  on  the 
affidavits  to  induce  the  Court  to  grant  a  new  trial,  on  pay- 
ment of  costs.  The  case  of  Edger  v.  Knapp^  (a)  was  in 
point 


TiNDAL,  C.  J. — The  material  point  in  this  case,  namely, 
whether  an  action  of  trespass  is  maintainable  by  an  ad- 
ministratrix for  an  act  of  trespass  committed  after  the  death 
of  the  intestate,  and  before  taking  out  letters  of  administra- 
tion, is  of  some  importance.  No  direct  authority  has  been 
cited  on  the  part  of  the  defendant  to  shew  that  trespass  is 
not  maintainable,  but  the  principal  ground  on  which  he 
relies  is  an  analogy  which  he  contends  exists  between  this 
case  and  those  which  have  been  determined  on  actions 
brought  by  assignees  of  bankrupts  against  the  sheriff,  on 
which  it  has  been  held  that  the  assignees  cannot  maintain 
trespass  against  the  sheriff  for  a  taking  before  the  time  of 
the  assignment,  although,  by  relation,  the  property  is  vested 
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on  the  part  of  the  Court,  that  an  administrator  may  main- 
tain trespass,  though  the  trespass  is  committed  after  the 
death  of  the  intestate  and  before  the  date  of  the  letters  of 
administration.  Looking  further,  we  find  in  Roll.  Abr,  tit. 
"  Trespass,^  (J),  pi.  2,  this  very  authority  referred  to,  and 
cited  in  precise  terms,  and  without  any  doubt  whatever. 
In  the  18  Hen.  6,  fo.  22,  the  same  proposition  is  laid  down, 
and  in  Fitzherberfs  Ahr.y  tit.  "  TrespcLSS^  pi.  80,  wc  find  the 
same  law  acknowledged.  A  little  later,  when  RoU  was 
Chief  Justice,  at  the  time  of  the  Commonwealth,  he  lays 
down  the  same  principle  in  a  case  of  Long  v.  Hebh^  which 
is  refuted  in  Style,  p.  341.  Lower  down  again,  Comj/ns, 
in  his  Digest,  tit.  ^^  Administration,'^  (B  10),  treats  the 
action  of  trespass  and  trover  without  any  distinction,  and 
though  all  the  authorities  do  not  shew  that  trespass  has 
been  invariably  brought,  yet  those  to  which  I  have  referred 
shew  that  there  have  been  instances  in  which  it  has  been 
brought,  and  has  been  held  to  be  maintainable.  Therefore, 
after  this  current  of  authorities  tending  to  oppose  the  dis- 
tinction which  has  been  drawn,  and  there  being  nothing 
very  unreasonable  in  our  arriving  at  this  decision,  I  think 
that  wc  are  justified  in  saying  that  the  law  should  be  in 
accordance  with  those  old  authorities  which  I  have  cited. 
And  it  would  be  a  strange  authority  if  it  were  not  so,  be- 
by  the  4  Edw,  3.  c.  7^  an  executor  is  allowed  to 
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on  was  the  case  of  a  new  trial  granted,  mainly  because  the 
case  had  not  come  to  its  natural  conclusion ;  and  it  was 
thought  that  there  had  been  some  mis-conception,  and  that 
a  new  trial  would  be  the  most  satisfactory  result.  But 
here,  the  goods  were  seized  under  such  circumstances,  that 
there  is  no  reason  to  doubt  that  the  verdict  must  go  the 
same  way  in  which  it  has  already  gone.  We  should  not  be 
doing  justice  to  the  plaintiff  to  send  him  again  to  undergo 
the  hazard  and  expense  of  a  further  inquiry,  unless  it  ap- 
peared clearly  that  the  verdict  was  substantially  wrong,  and 
that  the  defendant  would  be  able  to  make  a  better  defence. 


Ejiskine  J. — I  also  am  of  the  same  opinion.  We  must 
assume  that  the  defendant  has  failed  altogether  in  making 
out  any  justification  of  the  act  of  which  the  plaintiff  com- 
pluns,  and  the  evidence  shews  that  this  was  a  wrongful 
act  on  his  part,  for  it  appears  that  he  has  taken  goods  to 
which  he  had  no  title.  Now  the  question  is,  by  whom 
should  compensation  be  recovered  in  respect  of  the  trespass 
committed  by  him  ?  It  appears  that  the  right  of  property  in 
the  goods  is  vested  in  the  plaintiff  as  the  representative  of 
the  intestate,  and  that  she  should  recover  any  damage  which 
may  have  accrued,  unless  there  is  some  strict  technical  rule 
of  law,  by  which  the  action  in  its  present  form  is  prevented 
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properly  with  his  attorney ;  and  there  was  no  surprise  to  the 
defendant  himself,  although  there  might  have  been  to  his 
counsel  and  attorney. 

Cresswell,  J. — ^I  also  think  that  there  has  been  no  ground 
laid  for  making  this  rule  absolute.  The  main  question 
was,  that  which  related  to  the  form  of  action,  and  my 
Brother  Bampas  contended,  that  you  could  not  maintain 
trespass  at  the  suit  of  an  administrator  for  an  act  done  after 
the  death  of  the  intestate,  before  the  date  of  the  letters  of 
administration.  On  looking  into  the  older  authorities,  it 
does  not  appear  that  in  ancient  times  the  least  doubt  was 
entertained  upon  this  point  In  the  case  in  the  Year-book, 
(36  Hen.  6,)  to  which  reference  has  been  made,  it  does  not 
appear  that  any  one  ventured  to  dispute  that  an  adminis- 
trator could  maintain  such  an  action,  but  the  question  was, 
whether  there  was  a  sufficient  confession  of  the  right  of 
action  in  the  suit,  so  that  it  might  go  on,  in  order  that  it 
might  be  ascertained  whether  there  was  any  avoidance  of 
it?  In  the  case  in  the  18  Hen.  6,  again,  it  docs  not  appear 
that  it  was  doubted  that  such  an  action  would  lie ; 
FUzherbert  adopts  these  authorities ;  Roll  and  Comyns 
adopt  the  authority  of  the  case  of  the  36  Hen.  6,  and  the 
case  in  Styley   though  a  short  and  not  very   satisfactory 
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amount  of  the  actual  debt  only.  The  plaintiff,  in  the 
present  case,  claimed  IL  4«.  for  interest.  In  a  case  of  Page 
V.  JadiSf  which  had  occurred  in  this  Court  in  the  year 
1837,  but  which  was  not  reported,  it  appeared  in  the 
defeazance,  as  in  this  case,  that  the  debt  was  to  cany 
interest,  and  the  Court,  on  special  application,  referred  it 
to  the  Master,  to  ascertain  what  was  due  for  interest,  and 
authorized  judgment  to  be  entered  for  the  penalty  and  such 
interest  It  was  submitted,  that  the  Court,  in  the  present 
case,  would  grant  a  similar  rule.  The  warrant  of  attorney 
was  more  than  ten  years  old,  and  a  rule  nisi,  therefore,  only 
could  be  asked. 


TiNDAL,  C.  J.,  after  consulting  the  Master,  granted  a 
rule  nisi. 

Rule  accordingly. 


FisuBR  V.  Magnay  and  Another. 

To  tn  action  TrESPASS  by  Frederick  William  Fisher  against  the  de- 
fiuS'SS'^  fendants  as  sheriff  of  Middlesex,  for  a  false  arrest.  The 
tib^^Yb"*  defendants  pleaded  a  plea  of  justification,  and  alleged  that 
the  plainti^  in  one  James  Thorns,  before,  &c.,  sued  and  prosecuted  out  of 
w.  K..  the        the  Court  of  our  Lady  the  Queen,  before  the  Queen  herself. 
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First,  the  former  action  was  James  Thorns  and  Frederick 
Fisher.  The  real  debtor  in  that  action  was  the  father  of 
the  present  plaintiff,  whose  name  was  George  Thomas 
Fisher.  It  appeared,  however,  that  in  the  course  of  that 
cause  the  present  plaintiff  had  made  an  affidavit,  wherein 
he  had  described  the  cause  as  "  James  Thorns  v.  Frederick 
William  Fishery  sued  as  Frederick  Fisher.^  But  the  father 
of  the  plaintiff  was  called  as  a  witness  in  the  present  suit, 
and  he  stated  that  he  was  the  real  debtor,  and  the  person 
really  intended  to  be  sued,  that  the  writ  of  summons  had 
been  delivered  to  hun,  but  that  he  had  passed  it  over  to 
his  son,  seeing  that  it  was  addressed  to  Frederick  Fisher. 
The  attorney  of  the  plaintiff  in  the  former  action  was  also 
called,  and  he  stated  that  he  had  not  intended  to  sue  the 
son,  but  the  father ;  that  he  did  not  know  one  from  the 
other,  but  had  understood  that  the  defendant's  name  was 
Frederick,  and  had  so  directed  the  writ  It  was  submitted, 
that  upon  this  evidence  it  was  clear  that  the  father  was  the 
person  intended  to  be  sued,  and  not  the  son.  Nor  did  the 
fact  of  the  son  having  made  an  affidavit,  wherein  he  de- 
scribed himself  as  defendant  in  the  action  alter  the  case. 
Crawford  v.  SatchweU{a)  shewed  that  the  misnomer  of  a 
defendant  in  an  action,  did  not  prejudice  the  plaintiff,  and 
that  although  he  should  be  misdescribed,  the  plaintiff  might 
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be  tried  under  the  allegation  tliat  the  writ  was  sued  out 
against  the  plaintiff?]  The  cases  cited  shewed  the  ne- 
cessity for  a  distinct  averment  of  the  identity  of  the  party. 

Bompas,  Serjt*,  in  support  of  the  rule.  It  was  not  disputed 
at  the  trial  that  the  plaintiff  was  the  defendant  in  the  ori- 
ginal action.  The  defendant  did  not  admit  the  name  of 
the  plaintiff  to  be  Frederick  William  Fisher,  because  what- 
ever name  the  plaintiff  chose  to  put  upon  the  record,  by 
that  name  must  he  answer  him.  In  Moody  v.  Aslatt{a% 
the  plaintiff  declared  by  the  name  of  W.  M.,  and  the  cause 
proceeded  to  -issue  in  that  name ;  it  was  sworn  that  the 
party  intended  as  plaintiff  was  J.  M.,  but  there  appeared 
to  be  a  W.  M.,  the  son  of  J.  M.,  who  was  connected  with 
the  transaction;  and  the  Court  refused  a  rule  to  amend 
the  proceedings,  by  inserting  the  name  of  J.  M.  instead  of 
W.  M.,  observing,  that  if  J.  M.  were  the  real  plaintiff,  the 
objection  could  not  be  taken  advantage  of  at  the  trial. 
Besides,  the  averment  of  the  plea,  that  the  writ  was  against 
the  plaintiff,  was  proved.  In  Crawford  v.  Satchtaelly  the 
plaintiff  brought  trespass  and  false  imprisonment  by  the 
Christian  name  of  Archibald ;  the  defendant  justified  under 
a  ca.  sa.  upon  a  judgment  against  Arthur ;  and  averred  that 
the  plaintiff  in  this  action  was  the  same  person  who  was 
sued  as  Arthur  i  mid  the  Court  held,  on  demurrer^  that  it 
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has  been  content  to  allow  the  suit  to  go  on  against  him, 
and  to  allow  the  plaintiff  to  recover  judgment  by  the  name 
mentioned  in  the  writ  of  summons.  Then,  what  b  thb 
plea  in  fitct,  but  saying  that  ^*  whatever  the  name  is  by 
which  you  are  suing  me  now,  this  ca.  sa.  was  sued  out 
against  you  imdoubtedly,  who  are  now  the  plaintiff  in  this 
suit?"  I  cannot  distinguish  the  case  from  that  of  Crawford 
V.  SatchweU.  There,  the  plaintiff  brought  an  action  of 
trespass  and  fialse  imprisonment  by  the  Christian  name  of 
Archibald;  here,  it  is  by  the  name  Frederick  William: 
there,  the  defendant  justified  under  a  ca.  sa.  on  a  judgment 
against  Arthur,  and  averred  that  the  plaintiff  was  the  same 
person  who  was  sued  by  that  name ;  here  there  is  a  justifi- 
cation under  a  ca.  sa.  sued  out,  not  stating  the  name  at  all, 
but  stated  to  have  been  sued  out  against  this  very  indivi- 
dual. Therefore,  what  is  the  plea  in  effect,  but  saying, 
*'  I  justify  under  such  a  writ  of  capias  ad  satisfisu^iendum,  as 
I  will  shew  was  sued  out  against  you  individually  T  I  am 
not  prepared  to  say  that  if  the  plaintiff  in  this  case  was 
dissatisfied  with  the  mode  in  which  the  plea  was  fi*amed, 
he  might  not  have  compelled  the  defendant  to  set  out 
the  writ,  formally  as  it  stands.  There  are  authorities  that 
in  trespass  he  must  set  out  the  writ;  (1  fVms.  Saund.  298, 
n.  1);  but  supposing  that  the  plaintiff  had  required  him 
to  do  so»  and  the  defendant  bad  been  compelled  to  amend 
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not  proved  to  be  the  same  persons  who  were  defendants 
in  the  former  suits;  (which  is  the  question  here),  but 
whether  the  writs  were  proper  writs?  Then  the  argument 
was,  ''the  man's  name  is  John,  and  you  have  arrested  him  as 
Thomas ;  the  writ  is  bad,  and  you  cannot  say  that  he  is  the 
same  person  unless  you  go  on  to  say,  that  he  was  known 
by  one  name  as  well  as  the  other.'*  In  this  case,  the  whole 
question  arises  upon  the  point  of  variance :  the  statement 
in  the  plea  is,  that  the  writ  was  sued  out  against  the  plain- 
tiff. Who  is  the  plaintiff?  He  is  Frederick  William  Fisher. 
When  the  writ  is  produced  it  is  directed  against  Frederick 
Fisher.  Then  what  is  the  only  question  which  remains  ? 
It  is  this,  are  Frederick  Fisher  and  Frederick  William  Fisher 
the  same  person  ?  That  is  a  question  of  evidence,  and  when 
the  evidence  is  that  they  are  the  same  person,  I  think  that 
no  quesdon  of  variance  arises.  The  point  whether  the  plea 
is  properly  framed  is  not  now  before  us  ;  but  it  might  have 
been  raised  on  demurrer.  Upon  the  authority  of  the  case 
in  Strangers  Jteparts,  however,  I  think  that  a  nonsuit  must 
be  entered. 


Cresswell,  J. — I  think  that  the  true  distinction  to  be  drawn 
between  this  case  and  those  which  have  been  cited  is  that 
which  exists  between  writs  of  execution  and  mesne  process. 
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^^I^  and  evidence  was  given  for  Ae  purpose  of  shewing  that  the 

Simpson       defendant's  tenancy  had  expired  on  Old  Lady  Day,  1842. 

Hall.        The  demise  in  the  declaration  was  laid  on  the  30th  of  May, 

in  the  sixth  year  of  Victoria,  i  e.  the  30th  of  May,  1843,  a 

day  which  had  not  then  arrived.     The  learned  Judge 

amended  the  declaration  by  substituting  the  word  <'  fifth" 

for  "sixth"  of  Victoria. 

Channellf  Serjt.,  now  contended  that  this  was  not  a 
variance  between  the  proof  and  the  record,  which  it  was  in 
the  power  of  the  Judge  to  amend  under  the  provisions  of 
the  Stat.  3  &  4  Wm.  4,  c  42,  s.  23.  The  declaration  was 
bad  on  the  &ce  of  it,  independent  of  any  evidence,  and  in 
this  respect  it  was  distinguishable  fix>m  the  case  of  Doe  dem. 
Edwards  v.  Leach  {a).  There,  the  demise  was  laid  a  day 
too  soon,  and  it  was  held,  that  it  was  competent  to  the 
Judge  at  Nisi  Prius  to  amend  the  declaration,  by  substituting 
a  day  on  which  the  right  of  entry  was  complete.  The  ori- 
ginal lease,  also,  which  reserved  the  power  of  re-entry,  was 
produced  in  that  case  at  the  trial,  and  therefore  there  was  a 
variance  between  the  evidence  given  and  the  statement  on 
the  record,  which  was  a  proper  subject  for  amendment 
It  did  not  clearly  appear,  however,  in  the  present  case,  that 
evidence 
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did,  during  the  time  aforesaid,  act  as  a  corporaite  body,  and 
I»etend  to  be  a  trading  corporation,  by  and  under  the  name 
and  style  of  **  The  Limerick  Marble  and  Stone  Company,** 
and  did  then  also  pretend  to  raise  and  transfer  stock  in  the 
said  company,  and  that  the  said  stock  consisted  of  50,000^ 
divided  into  500  shares,  of  1002.  each,  and  did  then  also 
pretend  to  transfer  and  assign  shares  in  such  stock,  without 
legal  authority,  either  by  act  of  Parliament,  or  by  charter 
from  the  crown,  or  by  letters  patent  under  the  great  seal, 
or  by  any  lawful  authority  whatsoever,  to  warrant  such 
acting  as  a  corporate  body,  or  the  raising  of  transferable 
stock,  or  the  transferring  shares  therein,  whereof  the  plaintiff 
then  had  notice.  And  the  defendant  further  saith,  that 
the  plaintiff,  well  knowing  the  premises,  for  the  furthering, 
countenancing,  and  promoting  of  such  illegal  undertaking, 
and  project,  to  wit,  on  the  10th  of  October,  1839,  lent  and 
advanced  to  the  defendant,  a  certain  sum  of  money,  to  wit, 
the  sum  of  500/1,  and  he,  the  defendant,  then  received  the 
same  for  the  purpose  aforesaid,  and  then  with  the  know- 
ledge, privity,  and  assent  of  the  plaintiff,  paid,  laid  out, 
and  expended  the  same,  upon  and  for  the  furthering,  aiding, 
and  promoting  the  said  illegal  undertaking,  and  project. 
Verification. 

Third  plea  to  the  first  count,  as  to  the  said  sum  of  500/1, 
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Demurrer :  to  the  replications  to  the  second  and  fourth 
pleasy  aiwigning  for  causes,  that  the  said  replications  were 
multifiirious  and  double,  and  that  the  plaintiff  thereby 
sought  to  put  in  issue  several  distinct  matters;  that  the 
said  replications  were  informal  replications  o(  de  injuria, 
but  that  the  replication  de  injuria  could  not  be  pleaded  to  the 
saidsecond  and  fourth  pleas ;  that  the  plaintiff,  by  his  said  re- 
plications, attempted  to  raise  certain  immaterial,  superfluous, 
and  complex  issues,  and  that  it  was  uncertain,  informal,  &c. 

Demurrer  also  to  the  replications  to  the  third  and  fifth 
pleas,  that  the  replication  de  injuria  could  not  be  pleaded 
to  such  pleas,  for  that  the  said  pleas  did  not  consist  of 
matters  of  excuse,  but  that  the  defendant  thereby  claimed 
a  title  and  interest  in  the  said  sum  of  500/.,  and  claimed  a 
right  to  retain  the  same.     Joinder. 

The  plaintiff  also  gave  notice  that  he  should  contend 
that  the  replications  were  good ;  that  the  said  jsecond  and 
fourth  pleas  were  bad,  for  that  there  is  nothing  illegal, 
either  by  common  law  or  statute  law  in  the  said  company 
acting  in  the  manner  stated  in  those  pleas;  and  also,  that 
the  third  and  fifth  pleas  were  bad,  for  that  the  existence  of 
complicated  partnership  accounts  between  the  plaintiff  and 
defendant,  as  in  those  pleas  mentioned,  was  no  answer  to 
the  demand  of  debts  which  became  due  previously  to  the 
existence  of  such  partiiershii 
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rar  {a) ;  Purchett  v.  Salter  (b) ;  Crogate^s  case  (c),  and  SeJby 
V.  Bardons{d\  and  contended  that  the  third  and  fifth  pleas 
were  not  pleas  in  excuse,  but  that  they  admitted  that  the 
money  claimed  had  been  lent  for  a  particular  purpose,  but 
alleged  that  that  purpose  was  unlawful.  It  was  besides  a 
plea  of  partnership.  ^Tindalj  C.  J. — The  question  in  the 
end  must  come  to  this,  whether,  after  a  plaintiff  has  lent 
money  to  the  defendant,  and  the  money  becomes  mixed  up 
in  partnership  accounts,  the  defendant  can  set  up  that  fact 
as  an  excuse  for  non-payment].  It  must  be  admitted,  that 
if  it  was  competent  to  the  plaintiff  to  object  to  the  defend- 
ant's pleas,  these  could  not  be  sustained. 


Channell,  Serjt.,  in  support  of  the  replications.  As  to 
the  replications  to  the  second  and  fourth  pleas,  the 
defendant's  objections  amounted  to  this,  that  although  the 
plaintiff  was  at  liberty  to  put  in  issue  all  the  facts  alleged 
in  the  pleas,  by  a  general  traverse,  yet  it  was  not  competent 
for  him  to  put  in  issue  the  same  facts  by  other  means. 
The  replications  here,  it  was  true,  traversed  the  several 
allegations  of  the  pleas,  but  in  substance,  they  denied  only 
the  material  allegations,  namely,  the  unlawftil  character  of 
the  association,  and  the  unlawftil  nature  of  the  purpose 
for  which  the  money  was  lent  If  the  plea  contained 
matters  which  were  immaterial}  but  they  were  so  mixed  ut] 
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BubscriptioD  or  shares,  but  there  was  nothing  illegal  in  such 
a  transaction.     Rex  v.  Webb  (a),  was  referred  ta 

Talfourdy  Serjt,  in  reply.  The  pleas  were  good. 
DwMvgier  v.  FeUaws,  shewed  that  the  mere  presuming 
to  act  as  a  corporate  body  was  an  illegal  act,  and  the 
pleas  in  this  case  clearly  alleged  enough  to  bring  the  case 
within  that  rule.  The  authority  of  Rex  v.  fFebb  had  been 
doubted  by  Lord  Etdon  in  Kinder  v.  Taylor^  referred  to  in 
Oeorge  on  Joint  Stock  Companies^  p.  46.  Josephs  ▼. 
PArer  {p\  was  a  strong  case  to  shew  that  this  was  an 
illegal  company.  Secondly,  the  replications  were  bad. 
Thurmanv.  Wild{c). 

Cur.  adv.  mdt. 


TiNDAL,  C.  J.,  delivered  the  judgment  of  the  Court — 
The  questions  before  us  in  this  case  arise  on  the  replica- 
tions put  in  by  the  plaintiff  to  the  second,  third,  fourth  and 
last  pleas  of  the  defendant:  but,  as  the  third  and  last  pleas 
were  abandoned  by  the  defendant  upon  the  argument,  and 
as  we  think  that  the  second  and  fourth  pleas  are  also  bad 
in  point  of  law,  it  will  be  unnecessary  to  say  anything  as  to 
the  replication;  and  the  second  and  fourth  pleas  being 
pleaded  in  the  same  form,  the  one  to  the  action  generally, 
tbc  other  to  the  second  CQunt  of  the  declaration  for  interest. 
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of  the  mode  by  which  it  injures  or  defrauds  the  public  an 
indictable  offence  at  common  law.  And  laying  that  allega- 
tion out  of  the  way,  the  plea  really  states  no  more  in 
substance  than  that  the  plaintiff  and  the  defendant,  **  and 
other  persons,"  (which  allegation  would  be  satisfied  if  there 
were  two  only  in  addition  to  themselves),  pretended  to  act 
as  a  trading  corporation  under  the  name  and  style  of  ^^The 
Limerick  Marble  and  Stone  Company."  The  plea  states 
no  illegal  mode  or  means  by  which  they  pretended  to  act 
as  a  company,  as  by  usurping  a  common  seal  or  the  like ; 
nothing  more  is  stated  than  their  assuming  the  style  and 
film  of  a  company.  It  is  not  even  alleged  that  this  took 
place  and  was  carried  on  in  England,  or  within  the  Queen's 
dominions,  which  would  seem  firom  the  preamble  to  the 
18th  section  of  the  statute  to  have  been  necessary,  at  least 
to  constitute  any  ofience  under  that  statute.  The  case  of 
Duverffier  v.  Fellows  has  been  cited  and  relied  on  as  an 
authority  in  point,  that  the  mere  presuming  to  act  as  a 
corporation  is  of  itself  alone  an  illegal  act  and  indictable. 
It  should  be  observed,  however,  that  the  plea  in  that  case 
did  not  state  simply  the  fact  of  the  formation  of  a  pretended 
corporate  body,  but  the  formation  of  it  for  a  purpose  con- 
fessedly illegal,  namely,  the  purpose  of  enjoying  the  benefit 
of  certain  letters  patent,  by  the  condition  annexed  whereto, 
the  leticrs  patent  were  to  become  void  if  asaisned  to 
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tinued  there  for  a  long  space  of  time,  to  wit,  from  thence 
hitherto,  divers  large  beams,  spars,  and  other  materials,  in 
order  thtt  the  same  might,  and  the  same  during  all  the  time 
aforesaid  did,  at  certain  states  of  the  tide,  to  wit,  at  high 
water,  and  for  a  long  space  of  time,  to  wit,  for  two  hours 
next  before  and  after  high  water,  drift  and  float  opposite  to 
and  against,  and  at  the  several  times  last  aforesaid  continued 
floating  opposite  to  and  against  the  said  house  of  the  plain- 
tifl;  and  thereby  the  way  and  access  from  the  said  river 
thereto,  was,  during  all  the  time  aforesaid,  hindered  and 
obstructed,  and  divers  persons  who  would  otherwise  have 
come  to  the  said  house  of  the  plaintifi^,  and  taken  refresh- 
ments there,  were  thereby,  during  the  time  aforesaid,  hin- 
dered and  prevented  ttom  so  doing. 

Plea,  the  general  issue. 

Upon  the  trial  before  Mauk,  J.,  at  the  Guildhall  Sittings 
in  the  present  Term,  no  evidence  was  given  in  support  of 
the  second  and  third  counts ;  but  upon  the  first  count  the 
plaintifi^  obtained  a  verdict  with  20/.  damages. 

Bmnpas,  Serjt  {Shee,  Serjt,  was  with  him),  moved  for  a 
new  trial,  on  the  ground  of  misdirection,  or  to  arrest  the 
judgment.  He  was  proceeding  to  argue  the  latter  point 
first,  when 
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particularity.  ITindal,  C.  J. — You  can  hardly  expect  us, 
after  the  decision  in  Wilkes  v.  Hungerford  Market  Cam" 
panyy  to  arrest  the  judgment  in  this  case.  The  objection 
is  on  the  record,  and  if  you  like,  you  may  bring  a  writ  of 
error.]  In  Wilkes  v.  Hungerford  Market  Company  it  was 
expressly  stated,  that  the  obstruction  was  continued  for  an 
unreasonable  and  improper  time,  which  distinguishes  that 
case  from  the  present  It  does  not  appear,  from  this  decla- 
ration, that  any  customers  were  prevented  from  coming  to 
the  house.  [Erskme^  J. — Yes;  it  says  that  divers  persons, 
who  would  otherwise  have  come  to  the  plaintiff's  house, 
and  taken  refreshments  there,  were  prevented  from  so 
doing.]  In  Malachy  v.  Soper  (a),  the  declaration  allied, 
that  the  plaintiff  was  possessed  of  certain  shares  in  a  silver 
mine,  and  that  the  defendants,  in  a  certain  publication,  had 
slandered  his  title  as  one  of  the  shareholders.  The  aver- 
ment of  special  damage  was  this ;  *^  that  the  plaintiff  is  in- 
jured in  his  rights,  and  the  shares  so  possessed  by  him,  and 
in  which  he  is  interested,  have  been  and  are  much  depre- 
ciated and  lessened  in  value,  and  that  he  hath  been  hin- 
dered and  prevented  from  selling  or  disposing  of  his  said 
diares  in  the  said  mine,  and  from  working  and  using  the 
same  in  so  ample  and  beneficial  a  manner  as  he  would  have 
done."  There,  the  Court  held,  that  the  allegation  of  special 
damage  wa^  insufficient,     ICresstceiL  J.— In  the  case  of  an 


66  CARES  ON   POINTS  OF   PRACrriCR,   C.    P. 

184.3.       indictment  for  the  public  injury  does  not  apply.     A  great 

^"^^        deal  of  ingenuity  has  been  expended  in  the  attempt  to  dis- 

^  f'-  tiniruish  this  case  from  those  of  Joeiofi  v.  Moore^  and  fFilket 

OftOVEB  ^L  ,         T  . 

and  Another.  V.  Hvngerford  Market  Company  ;  but  I  cannot  perceive  any 
distinction  between  them,  nor  between  this  case  and  that  of 
Rate  V.  MileM  (a).  In  the  last  mentioned  case  the  declara- 
tion stated,  that  while  the  plaintiff  was  navigating  his  baiges, 
laden  with  goods,  along  a  public  navigable  creek,  the  de- 
fendant moored  and  fastened  a  certain  barge  across  the  said 
public  navigable  creek  and  the  channel  thereof,  thereby 
obstructing  the  said  pubUc  navigable  creek,  and  preventing 
the  plaintiff  from  navigating  his  barges  so  laden  ;  per  quod, 
the  plaintiff  was  obliged  to  convey  his  goods  over  land,  and 
was  put  to  trouble  and  expense.  It  was  urged  that  the 
obstruction  was  in  the  nature  of  a  common  nuisance,  and 
that  the  plaintiff  had  not  shown  that  he  had  sustained  any 
particular  damage  in  consequence.  But  the  Court  of 
([lommon  Pleas  held  that  he  had,  and  their  decision,  which 
was  afterwards  upheld  by  the  Court  of  Error,  seems  to  me 
to  meet  the  present  objection  in  ftdl  fit)nt.  The  ground  on 
which  the  judgment  of  the  Common  Pleas  was  aflbrmed  was, 
that  the  declaration  shewed  that  something  had  been  done 
substantially  more  injurious  to  the  plaintiff  than  to  the  public 
at  lar^,  who  might  only  have  it  in  contemplation  to  use 
in  the  act  of  using  which  he  was  obBtructed.  1  do 
can  arrest  the  judgment  in  this 
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buy,  and  were  obstructed  (a).  Here,  however,  it  is  alleged, 
that  divers  persons  who  would  otherwise  have  come  to  the 
house  of  the  plaintiff,  and  taken  refreshments  there,  were 
Mnd  Another,  prevented  by  the  act  of  the  defendants  from  so  doing. 
The  declaration  in  Ivesan  v.  Moore  was  afterwards  con- 
sidered by  the  Judges  of  the  Common  Pleas  and  the  Ex- 
chequer, and  even  with  the  objection  which  Holt,  C.  J., 
pointed  out,  they  were  all  of  opinion  that  the  action  well  lay. 

Rule  refused, 
(a)  1  Ld.  Raym.  493. 


AnifteguUrity 
b  the  tenrice 
of  the  writ  of 


waived,  where 
the  defendant, 
on  being  tenred 
with  the  notice 
of  declaration, 
lays,  *'  I  am 
sorry  I  have 
not  paid  the 
debt,  I  m\l 


Holt  v.  Ede. 

A  RULE  had  been  obtained  by  Hakombe,  Seijt,  calling 
upon  the  plaintiff  to  shew  cause  why  the  writ  of  summons, 
the  affidavit  of  service,  the  appearance,  the  notice  of  de- 
claration, and  all  subsequent  proceedings,  should  not  be 
set  aside,  with  costs.  The  writ  of  summons  was  regular, 
but  the  copy  of  the  writ,  although  tested  in  the  name  of  the 
Lord  Chief  Justice  of  this  Court,  required  the  defendant  to 
acar  in  the  Court  of  Queen's^  Bench.     The  service  of 
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Holt 


Hahomhty  Seijt,  in  support  of  the  rule.  The  defendant 
is  in  time  to  make  the  objection.  In  Hinton  v.  Stevens  («), 
it  was  held  by  Littledale,  J.,  after  consulting  with  the  other 
Judges,  that  the  defendant  might  come  within  four  days 
fh)m  the  service  of  the  notice  of  declaration.  [^Tindal,  C.  J. — 
But  you  do  not  come  within  eight  days ;  you  do  not  come 
till  the  19th.]  The  time  for  pleading  did  not  expire  till  the 
21st  of  April.  In  Hill  v.  Parker  {b),  it  was  decided,  that 
the  defendant  is  in  time  to  take  advantage  of  an  irre- 
gularity, if  he  comes  to  the  Court  immediately  after  the 
next  step  the  plaintiff  takes.  If  the  defendant  comes  before 
the  time  for  pleading  has  expired,  that  is  a  reasonable  time. 
Secondly,  there  has  been  no  waiver.  In  .an  anonymous 
case,  in  DowUng^s  Reports (c),  the  marginal  note  is  this: 
**  Asking  for  time  by  a  defendant,  does  not  waive  an  irre- 
gularity in  the  plaintiff's  last  proceeding."  There  Parhe,  J., 
said,  *^  Asking  for  time  is  an  admission  that  the  plaintiff  is 
in  a  situation  to  go  on ;  but  I  do  not  know  that  it  is  an 
admission  that  the  step  was  regular." 


TiNDAL,  C.  J. — I  do  not  see  how  we  can  get  over  the 
authority  of  the  cases  reported  in  1  Bing.  132,  and  1  Man- 
mng  and  Ryl  320.  In  the  first  of  these,  JRawes  v.  Knight^ 
when  the  declaration  was  served  upon  him,  the  defendant 
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An  objection 
that  the  form 
of  action  stated 
in  the  declara- 
tion Taries 
from  that  men- 
tioned in  the 
writ  of  sum- 
mons, is  not 
waived  by  the 
defendant's 
taking  the  de- 
claration out  of 
the  office. 


Driver  v.  Harrison. 

A  RULE  had  been  obtained  to  set  aside  the  declaration 
for  irregularity,  with  costs.  The  writ  of  summons  was  in 
debt,  and  the  declaration  "on  promises."  After  the 
declaration  had  been  filed,  notice  was  served  on  the  de- 
fendant, which  also  stated  the  action  to  be  brought  "  on 
promises.''  The  defendant  took  the  declaration  out  of  the 
ofiice,  and  then  moved  the  Court  to  set  it  aside. 

Channellf  Serjt,  in  shewing  cause,  contended  that  there 
had  been  a  waiver  of  the  irregularity.  The  defendant,  by 
going  to  the  ofiice,  and  taking  out  the  declaration,  had 
deprived  himself  of  his  right  to  take  advantage  of  the 
variance  between  the  writ  of  summons  and  the  declaration. 
[ErsMrUy  J. — How  can  he  tell  the  declaration  varies  firom 
the  writ,  unless  he  takes  it  out  of  the  office  ?]  The  de- 
fendant would  have  the  opportunity  of  inspecting  it  at  the 
office  without  taking  it  out  In  Gilbert  v.  Kirkland(a\ 
where  a  plaintifi^  had  declared  conditionally,  after  the  time 
for  the  defendant's  appearing  had  expired,  and  the  defend- 
•ant  took  the  declaration  out  of  the  ofiice,  it  was  held  by 
Parke,  J.,  that  as  the  defendant  could  have  seen  by  the 
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ldainti£F  and  his  brother  directorSy  to  defend  these  actions^ 
but  they  declmed  to  take  any  professional  steps  in  the 
matter,  except  upon  the  joint  personal  responsibility  of  the 
parties  who  were  made  defendants.  Their  terms  were 
accepted,  and  the  actions  were  defended,  in  most  instances, 
successfully,  but  as  the  plaintiffs  were  generally  men  with- 
out means,  the  defendants  had  to  pay  their  own  costs. 
The  plaintiff  in  the  present  action  paid  Messrs.  Pearson 
and  Wilkinson  the  whole  amount  of  their  bills,  and  sued 
the  defendant  for  the  proportionate  share  of  the  whole. 
Having  concluded  his  statement,  the  counsel  for  the 
plaintiff  called  Mr.  Pearson  into  the  witness-box,  but 
before  he  had  answered  more  than  three  or  four  questions, 
the  Lord  Chief  Justice  expressed  his  opinion  that  the 
action  could  not  be  supported,  and  that  the  plaintiff's  only 
remedy  lay  in  a  Court  of  Equity.  A  nonsuit  was  ac- 
cordingly entered. 


SheCf  Seijt.,  in  the  ensuing  Hilary  Term,  obtained  a 
rule  nisi  to  set  this  nonsuit  aside,  and  to  have  a  new  trial. 
An  affidavit  was  subsequently  made  by  Mr.  Pearson,  in 
which  he  stated,  that  if  the  trial  had  not  been  interrupted, 
he  could  have  proved  that  the  actions  in  which  the  costs  in 
question  were  incurred,  were  defended  upon  the  joint 
retainer  of  the  four  defendants. 
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tion  of  that  amount.  The  plaintifis  replied  to  the  first  plea, 
that  there  was  consideration  for  the  bill ;  to  the  second,  a 
denial  of  the  payment  of  521  mentioned  in  that  plea ;  and  they 
also  signed  judgment  for  7L  4«.  IcL  unanswered  by  the  pleas 
to  the  first  count,  with  the  usual  entry  of  unica  taxatio.  Upon 
the  thiid  plea,  issue  was  joined,  and  to  the  fourth  plea,  the 
plaintiffs  replied  a  presentment  of  the  bill  to  the  defendant 
for  payment,  and  its  dishonour.  The  defendant,  by  his  re- 
joinder, took  issue  upon  the  replication  to  the  first  and 
second  pleas,  and  traversed  the  presentment  of  the  bill  in 
manner  and  form  as  in  the  replication  to  the  fourth  plea  al- 
leged, and  averred  that  he  had  paid  to  the  plaintifis  5L  in 
satisfaction.  To  this  rejoinder  the  plaintifis  demurred,  and 
in  Michaelmas  Term,  1838,  they  obtained  judgment  on  the 
demurrer.  On  the  8th  of  February,  1839,  the  plaintifis 
obtained  the  usual  order  for  a  writ  of  trial,  commanding  the 
sheriff  of  Middlesex  ^^  to  summon  a  jury  to  try  the  issues 
joined  herein;"  and  the  application  for  the  writ  of  trial  was 
not  opposed  on  the  part  of  the  defendant  On  the  17th  of 
May,  1842,  the  plaintifis  delivered  the  issue,  with  notice  of 
trial,  which  also  gave  notice  that  the  jury  would  at  the  same 
time  assess  the  damages  upon  the  judgment  on  the  demur- 
rer. On  the  16th  of  June  following,  the  trial  took  place, 
and  the  jury  gave  their  verdict  for  the  plaintifis,  with  2SL 


Id,  damages.     On  the  24th  of  June  a  summons  wiis 
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1843.  pleaded  manifesdy  for  delay,  it  is  submitted,  that  even  if 
^;^J^^  there  should  be  any  doubt  on  this  subject,  the  Court  will 
and  Another  leave  the  defendant  to  his  writ  of  error.  In  Walker  v. 
Needham  {a\  which  was  decided  upon  a  motion  for  a  rule 
to  set  aside  the  proceedings  on  a  trial  before  the  sheriff, 
this  Court  held  that  the  action  of  detinue  was  an  action 
brought  for  a  **  demand**  within  the  Writ  of  Trial  Act,  but 
the  judgment  of  the  Court  also  pointed  to  the  situation  in 
which  the  defendant  stood,  and  Tindal,  C.  J.,  said  (i), 
'^  This  is,  in  substance  and  effect,  a  motion  to  arrest  the 
judgment  in  this  case ;  and  I  do  not  think  that  we  should 
be  called  upon,  on  motion,  to  arrest  the  judgment  where 
the  case  is  one  of  nicety  and  difficulty,  and  appears  on  the 
record.  Still  less  should  we  be  so  called  on,  on  the  ground 
that  the  writ  was  improperly  issued  to  the  sheriff,  when  it 
appears,  that  the  party  who  now  complains  was  instrumental 
to  the  case  going  before  the  sheriff,  by  giving  his  consent  to 
the  writ  being  issued."  Here,  the  motion  is  substantially 
in  arrest  of  judgment,  and  it  does  not  appear^  on  the  affida- 
vits, that  the  defendant  opposed  the  issuing  of  the  writ  of  trial. 


Sir  T.  fVilde,  Serjt.,  and  £ompa8,  Serjt,  in  support  of 
the  rule.  Whether  the  form  in  which  the  Writ  of  summons 
Was  indorsed,  would  have  furnished  any  objection  to  the 
writ  of  trial*  miffht  be  open  to  anrument^  but  the  execution 
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objection,  however,  is  on  the  record,  and  the  defendant 
may  have  his  remedy  by  a  writ  of  error.  With  regard  to 
the  second  objection,  that  the  sheriff  had  no  jurisdiction, 
upon  this  order  for  the  writ  of  trial,  to  summon  a  jury  to 
assess  damages  on  the  demurrer,  it  would  be  extremely  in" 
convenient  if  any  positive  rule  of  law  forbade  hiiA  tyj^tiw 
the  damages,  as  well  upon  the  issues  in  fact,  as  ttpon  the 
issues  in  law,  upon  one  and  the  same  occasion.  I  observe, 
however,  that  the  forms  of  the  proceedings  given  in  the 
schedule  to  the  rules  issued  by  the  Judges,  Hilary  Term, 
4  Wm.  4,  are  directed  to  be  '^  in  the  forms  annexed,  or  to 
the  like  effect,  mutatis  mutandis."  No  positive  rule  of  law, 
therefore,  has  been  violated  by  the  alteration  introduced 
into  the  form  in  the  present  case,  and  I  think,  therefore, 
that  the  rule  oi^ht  to  be  discharged ;  but  the  second  ob- 
jection is  also  upon  the  record,  and  if  the  defendant  thinks 
proper,  our  decision  upon  this  point  may  be  reviewed. 


CoLTBiAM,  J. — I  am  of  the  same  opinion.  I  incline  to 
think  that  this  writ  was,  in  the  first  instance  irregular,  be- 
cause it  is  not  clear  what  the  party  means  to  demand,  and  in 
an  action  of  debt,  he  ought  to  specify  the  amount  which  he 
seeks  to  recover,  by  indorsing  it  on  the  writ  of  summons ; 
but  that  is  a  mere  irregularity,  and  the  question  is,  whether 
iigtinctlv  tha 
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was  85/. ;  as  he  contended,  that  under  the  stat.  1  &  2  Vict 
c.  110,  s.  17,  the  original  debt  carried  interest  at  four  per 
cent,  from  the  time  of  entering  up  the  judgment  A 
meeting  was  held  on  the  subject  of  this  claim,  which  was 
attended  by  Mr.  Huson  on  the  part  of  Mrs.  Haigh,  and  by 
another  attorney  on  the  behalf  of  the  defendant,  and 
ultimately  it  was  agreed  between  them,  after  consulting  the 
act  of  Parliament,  and  the  books  of  practice,  that  the 
defendant  should  pay  80/L,  and  that  the  proceedings  in  the 
Insolvent  Debtors'  Court  should  be  stayed,  and  the 
defendant  be  discharged  out  of  custody.  After  the 
discharge  of  the  defendant,  a  summons  was  taken  out 
before  Lord  Abingery  C.  B.,  at  Chambers,  framed  in  the 
terms  of  the  present  rule,  and  the  learned  Judge  dismissed 
the  summons,  considering  that  the  sum  of  \%l  6«.,  the 
amount  in  dispute,  was  not  paid  as  interest,  but  by  way  of 
compromise.  The  defendant  then  obtained  this  rule, 
against  which. 


ByleSy  Seijt,  shewed  cause.  He  took  a  preliminaiy 
objection  to  the  affidavits.  They  are  entitled,  in  a  cause 
"  between  James  Haigh,  plaintiff,  and  Henry  Jones, 
defendant"  The  rule,  therefore,  calls  on  a  dead  man  and 
his  attorney  to  pay  a  sum  of  money  to  the  defendant 
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special  jury,  and  notice  of  trial  was  given  for  the  sittings 
after  Hilary  Term,  1843.  The  cause  was  appointed  for 
trial  on  the  9th  of  February,  but  as  the  plaintiff  had 
neglected  to  summon  a  special  jury,  the  Marshal,  on  that 
day,  put  it  in  the  list  of  common  jury  causes.  On  the  10th 
of  February  it  was  taken  and  tried  as  an  undefended  cause. 
It  was  admitted  that,  upon  these  facts,  he  could  not  ask 
for  the  rule  to  be  discharged,  but  he  contended  that  there 
was  no  reason  for  granting  the  application  with  costs. 
[Tindal^  C.  J. — It  is  an  irregularity.] 


Sir  T.  W7&fe,  Serjt,  in  support  of  the  rule,  referred  to 
Hob  V.  Meddowcroft  {a). 


Per  Curiam. — 


Rule  absolute,  with  costs. 


(a)  4  M.  &  Sel.  467.  In  that 
case  a  common  jury  panel  was 
returned,  together  with  a  special 
jury  panel.  No  special  jurymen 
appearing,  the  cause  was  tried  by 
a  common  jury ;  the  defendant's 


counsel,  after  his  objection  to  the 
proceeding  had  been  overruled, 
appearing  and  making  the  de- 
fence. The  Court  set  aside  the 
verdict,  which  passed  for  the 
plaintiff,  and  ordered  a  new  trial. 
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discharge,  after  the  service  of  the  copy  of  the  order  for 
protection  upon  the  sheriff's  officer,  but  that  he  had  re- 
fused it  Another  affidavit  was  made  by  the  Liverpool  agent 
of  the  defendant's  attorney,  stating  that  he  had  been  in- 
formed, and  believed,  that  the  defendant  had  resided  for 
twelve  calendar  months  within  the  district  of  the  Liverpool 
District  Court  of  Bankruptcy,  and  that  he  had  given  notice 
of  his  intention  to  present  his  petition  to  that  Court,  ac- 
cording to  the  5  &  6  Vict  c.  116,  s.  1,  and  setting  out  a 
copy  of  the  petition. 


Manning^  Seijt,  shewed  cause.  The  application  is  made 
under  the  recent  statute,  5  &  6  Vict  c.  116;  the  first 
section  of  which  enacts,  '*  That  if  any  person,  not  being  a 
trader  within  the  meaning  of  the  statutes  now  in  force  re- 
lating to  bankrupts,  or  if  any  person,  being  such  trader, 
but  owing  debts  amounting  in  the  whole  to  less  than  3002., 
shall  give  notice  according  to  the  schedule  to  this  act  an- 
nexed, to  one-fourth  in  number  and  value  of  his  creditors, 
and  shall  cause  the  same  notice  to  be  inserted  twice  in  the 
London  Crozette^  and  twice  in  some  paper  circulating  within 
the  county  wherein  he  resides,  he  may  present  a  petition 
for  protection  from  process  to  the  Court  of  Bankruptcy,  if 
he  has  resided  twelve  calendar  months  in  London,  or  within 
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The  Court  here  intimated  that  they  would  wish  to  hear 
what  could  be  urged  on  the  other  side. 

Bompasy  Seijt  in  support  of  the  rule.  It  is  true  that 
the  commissioner  has  only  a  limited  jurisdiction,  but  it  is 
for  him,  and  for  him  alone,  to  inquire  into  the  circum- 
stances which  may  seem  to  him  to  warrant  the  issuing  of 
the  order.  The  first  question  is,  whether  the  protection  is 
to  be  available  unless  it  be  proved  by  the  oath  of  the  party 
himself  that  the  commissioner  had  jurisdiction  ?  Now,  it 
appears  that  there  has  been  a  petition  filed,  setting  out  the 
&cts  of  residence,  &c.,  and  the  question  is,  whether  that  is 
not  sufficient?  [Tindaly  C.  J. — The  petition  ought  to  have 
annexed  to  it  a  full  and  true  schedule  of  the  petitioner's 
debts.]  There  is  such  a  schedule  annexed  to  the  petition. 
[Tindaly  C.  J. — The  defendant  does  not  shew  by  his  aflS- 
davit  that  he  has  complied  with  any  one  of  the  conditions 
required  by  the  statute.  A  man  must  know  whether  he 
owes  300/.  or  not  He  does  not  even  state  that  he  is  not  a 
trader.]  There  is  an  affidavit  by  the  agent  of  the  defend- 
ant's attorney.  [Tindaly  C.  J. — What  can  he  know  of  the 
feet  of  the  defendant's  living  twelve  months  in  Wales?] 
The  commissioner  is  to  inquire  into  the  truth  of  all  these 
facts,  and  to  grant  a  protection,  if  he  is  satisfied  that  the 
statements  made   to  bim   are  corrects     There  is  a  primi 
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_   "•  the  order  of  protection  itself,  we  find  no  statement  of  any  of 

those  circumstances  which,  accordmg  to  the  provisions  ot 
the  statute,  are  necessary  to  give  the  commissioner  authority 
to  make  such  an  order.  There  is  no  statement  that  the 
defendant  was  not  a  trader,  nor  that,  being  a  trader,  he 
owed  debts  amounting  in  the  whole  to  less  than  dOO/L,  nor 
that  he  had  given  any  of  the  notices  required  by  the 
statute,  nor  that  he  had  resided  for  twelve  calendar  months 
within  the  Liverpool  district.  The  order  merely  recites, 
that  the  defendant  had  presented  a  petition  under  the 
provisions  of  the  statute,  which  had  been  filed  in  Court, 
without  any  finding  that  the  statement  in  such  petition 
was  true ;  and  then  it  proceeds  to  grant  protection  to  the 
defendant  from  all  process  against  his  person  or  property, 
under  the  terms  of  the  act  of  Parliament  The  statute 
does  not  enact  that  if  any  person  shall  present  a  petition, 
the  commissioner  may  thereupon  give  an  order  of  protection; 
the  powers  mentioned  in  the  act  are  only  given  when  such 
petition  shall  be  presented  by  a  person  not  being  a  trader, 
or  being  a  trader,  owing  less  than  300/.,  and  having  resided 
twelve  calendar  months  within  the  particular  jurisdiction, 
and  having  given  the  requisite  notices  to  his  creditors.  As 
this,  therefore,  is  an  order  under  a  special  statutory  power. 
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M^^gH  law,  which  requires  that  an  order  made  under  a  special 
statutory  authority,  should  state  the  facts  necessary  to 
warrant  its  exercise  ?  There  is,  certainly,  no  express  autho- 
rity to  prescribe  any  such  form;  and  the  special  instances 
mentioned  in  the  section  do  not  at  all  point  to  any  such 
object,  but  the  terms  of  general  authority  ^^  to  make  orders 
for  the  better  carrying  of  the  act  into  execution,"  are  large 
enough  to  include  the  power  that  has  been  exercised,  and 
when  it  is  considered  what  the  object  of  the  statute  was, 
it  will  be  found  that  some  such  form  of  order  was  necessary. 
If  the  commissioner  could  give  no  interim  protection  to  the 
petitioner  without  stating  the  facts  which  were  necessary  to 
give  him  jurisdiction,  he  must  either  affirm,  without  any 
inquiry,  the  facts  alleged  in  the  petition  to  be  true;  or,  he 
must  wait  till  those  facts  be  proved,  and  thus  anticipate,  in 
a  great  degree,  the  examination  of  the  petitioner,  which  is 
to  take  place  at  the  termination  of  the  interim  protection. 
We  think,  therefore,  that  the  order  in  question  must  be 
considered  as  one  sanctioned  by  the  Legislature,  and  that, 
consequently,  no  objection  can  be  made  to  it  on  the  ground 
that  it  does  not  sufficiently  disclose  the  authority  of  the 
commissioner  to  issue  it  The  next  question  is,  whether 
we  ought  to  direct  the  defendant  to  be  discharged  out  of 
tody  J  without  requirino:  hhti  to  make  out,  unon  affidavit. 
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had  at  that  time  reached  the  defendant;  and  when  the 
plaintiff  was  afterwards  applied  to  for  his  authority  to  dis- 
charge the  defendant,  he  was  placed  in  this  dilemma,  that 
if  he  had  given  his  consent  to  the  defendant's  liberation, 
and  the  defendant  had  been  discharged,  and  had  afterwards 
fidled  to  make  out  the  statements  in  his  petition,  the  com- 
missioner's order  would  be  void,  and  the  discharge  of  the 
defendant,  by  the  act  of  the  plaintiff,  would  be  a  bar  to  all 
fiiture  remedies  under  his  judgment.  We  are,  therefore, 
of  opinion,  that  the  rule  for  the  discharge  of  the  defendant 
out  of  custody  should  be  made  absolute,  but  without  costs. 


Rule  absolute  accordingly. 


Ex  parte  Briggs. 

Articles  of        UoWLING,  Sent,  moved  for  leave  to  enrol  a  verified 

clerkship  /,,,,. 

htvingbeende.  copy  of  the  apphcant's  articles  of  clerkship,  and  to  file  an 

ibe^icourt^tl-  *  affidavit  of  their  execution,  the  original  articles  having  been 

lowedajrerified  destroyed  by  fire,  so  that  it  was  impossible  to  file  the  affidavit 

copy  to  be  en-       ,     . 

rolled,  and  an    within  the  period  required  by  the  statute  22  Geo.  2,  c.  46, 

affidavit  of  ex-         «       tt       •     j    r^  -r     r  ^ 

ectttion  to  be     &•  3*     -tie  Cited  ±tX  parte  Joy  (a), 
filed,  although 
\  than 
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a  misdemeanor,  for  that  the  said  Henry  Bartlett,  at  the 
parish  of  Brighton  aforesaid,  on  the  25th  day  of  April  last 
past,  as  the  said  Samuel  Ridley  had  been  informed  and 
believed,  did  fidsely,  corruptly,  knowingly,  wilfully  and 
maliciously,  in  and  by  his  affidavit  in  writing,  produced  to 
and  sworn  before  one  Charles  Cooper,  a  competent  autho- 
rity by  law  for  that  purpose,  depose  and  swear  in  substance 
and  to  the  effect  following,  that  is  to  say,  &c. :  And  further 
that  on  the  occasion  of  the  said  Henry  Bartlett  so  swearing 
and  deposing  as  aforesidd,  it  then  became  and  was  material 
to  ascertain  the  truth  of  the  matter  so  sworn  and  deposed 
to  by  him  as  aforesaid;  and  the  said  Samuel  Ridley 
charged  the  said  Henry  Bartlett  with  having  in  and  by  his 
said  affidavit  committed  wilful  and  corrupt  peijury,  and 
prayed  a  warrant  for  his  apprehension  to  answer  such 
charge.  These  are  therefore  in  her  Majesty's  name  to 
command  you  forthwith  to  apprehend  and  bring  before  me, 
or  some  other  of  her  Majesty's  justices  of  the  peace,  acting 
in  and  for  the  said  county,  the  body  of  the  said  Heniy 
Bartlett,  to  answer  the  said  information  and  complaint,  and 
to  be  further  dealt  with  according  to  law.  Herein  fail 
not     Given,  &c.,  this  19th  day  of  May,  a.  d.  1843. 

(Signed)        "  John  Borrer,"  (L.  S.) 
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Ridlev,  the  latter  on  the  oaths  of  Maxfield  and  others ; 
fourthly,  that  there  was  no  legal  offence  properly  stated  on 
the  fece  of  the  warrant  of  commitment ;  for  there  was  no 
statement  that  the  perjury  was  charged  to  have  been  com- 
mitted in  a  judicial  proceeding,  nor  any  statement  that  the 
peijury  was  committed  in  a  matter  material  to  any  issue ; 
and  also,  for  that  the  commitment  was  nonsensical,  and 
inaccurate  in  its  mode  of  expression. 


On  a  subsequent  day. 

Creasy  shewed  cause.  The  material  questions  to  be 
considered  in  this  rule,  were,  first,  the  jurisdiction  of  the 
justices  to  commit  for  peijury;  and,  secondly,  the  suffi- 
dency  of  the  warrant  of  commitment  First,  as  to  the 
jurisdiction  of  justices.  It  was  not  proposed  to  contend 
that  the  offence  of  peijury  was  one  which  was  within  the 
cognizance  of  justices,  so  as  to  be  triable  before  them  at 
quarter  sessions)  but  that  it  was  an  offence  of  which  they 
had  cognizance,,  so  as  to  enable  them  to  inquire  into  an 
allegation  of  its  commission,  and  to  put  the  case  in  train 
for  further  inquiry  at  the  assizes.  In  Bvtt  v.  Conant, 
Burrauffhy  J.,  said,  ^*  It  is  very  material  to  observe,  that  in 
the  enumeration  in  the  commission,  treasons  are  not  men- 
tioned ;  there  is  no  authority  to  inquire  of  treasons,  yet  no 
entertain  a  doubt  that  iustices  of  the  peacet  out  of 
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Mr*  Seijt  Hawkins  proceeded,  **  Yet  it  hath  been  of  late 
settled,  that  justices  of  peace  have  no  jurisdiction  over 
foi^ry  or  perjury  at  the  common  law ;  the  principal  reason 
of  which  resolution^  as  I  apprehend,  was,  that  inasmuch  as 
the  chief  end  of  the  institution  of  the  office  of  these  justices 
was  for  the  preservation  of  the  peace  against  personal 
wrongs  and  Open  violence,  and  the  word  ^^  trespass,"  in  its 
most  proper  and  natural  sense,  is  taken  for  such  kind  of 
injuries,  it  shall  be  understood  in  that  sense  only  in  the  said 
statute  and  commission,  or,  at  the  most,  to  extend  to  such 
other  offences  only  as  have  a  direct  and  immediate  ten- 
dency to  cause  such  breaches  of  the  peace,  as  libels,  and 
such  like."  In  thus  expressing  himself,  however,  Mr.  Seijt. 
Hawkins  must  be  taken  to  refer  to  the  jurisdiction  of  jus- 
tices at  sessions ;  and  if  it  could  be  shewn  that  the  general 
authority  of  justices,  out  of  sessions,  over  the  offence  of 
perjury  was  recognised  by  the  statute,  the  Court  would  be 
indisposed  to  employ  a  forced  construction  to  put  an  end 
to  their  authority.  The  7  Geo.  4,  c  64,  s.  3,  contained 
some  directions  as  to  the  mode  in  which  justices  were  to 
take  examinations  in  cases  of  misdemeanor,  and  as  perjuries 
fell  within  that  denomination  of  offence,  and  where  not 
excepted,  they  must  be  taken  to  be  included  in  the  mean- 
ing of  the  clause;  and  by  the  23rd  section  of  the  same  act. 
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pelled  to  do  80  by  necessity.     In  HazeWmty.  Oraoe{a\  the 
authorities  had  been  adverted  to,  and  the  same  distinction 
between  the  jurisdiction  of  justices  in  sessions  and  out  of 
sessions  contended  for.     Secondly,  as  to  the  form  of  the 
commitment.     It  was  objected  to  on  the  grounds  that  it 
was  not  shewn  that  the  affidavit  v^as  sworn  in  the  course  of 
a  judicial  proceeding,  and  that  it  was  not  stated  to  be 
material  to  the  merits  of  any  issue.  But  it  v^as  unnecessary 
to  allege  the  particulars  of  an  offence  in  a  warrant  of  com- 
mitment with  the  same  certainty  of  description  which  was 
required  in  one  indictment     All  that  v^as  requisite,  was 
to  particularize  the  offence,  so  that  no  uncertainty  should 
be  left  as  to  the  nature  of  the  charge  on  which  the  prisoner 
was  in  custody.     Here  the  chaige  was  particularized  as 
that  of  peijury;  the  nature  and  mode  of  commission  of 
the  offence  were  also  described,  and  no  uncertainty,  there- 
finre,  could  arise.    In  cases  of  treason,  it  was  sufficient  to 
commit  a  prisoner  in  general  terms  for  the  ofibnce  of 
tteufXL     In  Rex  v.  D€spard{b\  on  motion  to  discharge 
the  defendant,  committed  for  ''treasonable  practices,"  on 
the  ground  that  the  commitment  was  too  general,  the 
Court   overruled    the    objection.      The  cases    Ex  parte 
Brans  (c),    Anonjfmaus  (ef)»   J^^  v.  Higgins  (^),    Cave  v. 
Mcntmiain  {f\  were  also  referred  to.    But  even  if  the  Court 
ihould  be  of  opinion  that  no  offence  was  formally  set  out 
OQ  the  fece  of  the  warrant  of  commitment,  the  prisoner 
would  not  necessarily  be  discharged,  for  Bex  v.  Marks  {g) 
ihewed  that  the  Court  might,  if  the  depositions  disclosed  a 
mbatantial  offence,  take  upon  itself  to  commit  or  remand 
the  prisoner.    Ex  parte  Page  {h\  was  an  authority  for  the 
nme  propositioiL   The  depositions  here,  it  was  urged,  were 
sufficient  to  justify  such  a  course.     (The  other  objections 

Joum,  (N.  S.)» 


(a)  12  Law 
Maf .  Gas.  10. 

(J)  7  T.  R.  736. 
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{ji)  2  Barnard.  155. 
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(e)  2  East,  5. 
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to  the  commitment  and  information  were  also  argued,  but 
the  judgment  of  the  Court  proceeded  upon  the  points 
above  mentioned). 

Jamesy  in  support  of  the  rule.  First,  supposing  justices 
to  have  jurisdiction  to  commit  for  the  offence  of  perjury, 
the  warrant  of  commitment  in  this  case  was  bad,  for  the 
offence  for  which  the  prisoner  was  committed  was  not 
su£5ciently  stated  on  the  face  of  that  instrument  It  might 
be  admitted  that  if  the  commitment  was  informal,  the 
Court  might  look  to  the  depositions ;  but  the  depositions 
must  clearly  disclose  the  commission  of  an  offence.  Then 
as  to  the  commitment,  it  was  necessary  that  it  should  state 
the  substance  of  the  offence  charged,  and  the  mere  general 
allegation  of  the  commission  of  an  offence  which  was 
named — as  the  offence  of  bui^lary,  was  insufficient  If 
the  offence  charged  was  felony,  the  special  nature  of  the 
felony  must  be  disclosed.  In  2  Hale's  PL  Cr.  p.  122,  it 
was  laid  down,  that  ^^  The  mittimus  ought  to  have  these 
circumstances.  It  must  contain  the  certainty  of  the  cause, 
and  therefore,  if  it  be  for  felony,  it  ought  not  to  be  generally 
pro  felonia,  but  it  must  contain  the  special  nature  of  the 
felony  briefly,  as  for  felony  for  the  death  of  J.  S. ;  or  for 
burglary  in  breaking  the  house  of  J.  S.,  &c. ;  and  the 
reason  is,  because  it  may  appear  to  the  Judires  of  the 
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U  was  bad,  because  it  did  not  contain  the  substance  of  the  1843. 
ofence  chaiged ;  and  the  judgment  of  Lord  Denmauy  C.  J., 
shewed  deariy  the  necessity  for  stating  that  the  proceeding, 
in  which  the  perjury  was  committed,  was  a  judicial  pro- 
ceeding. He  sud,  **  One  of  the  numerous  objections  to 
die  validity  of  the  indictment  was,  that  the  oath  did  not 
appear  to  have  been  administered  in  the  course  of  any 
judicial  proceeding.  It  is  dear,  that  the  crime  of  perjury 
cannot  be  committed,  except  in  the  course  of  such  pro- 
oeediDgs."  The  form  of  commitment  on  a  chaiige  of  bur- 
giaiy,  as  given  in  Chitt,  Crim.  Law,  p.  4,  contained  all  the 
ingredients  of  the  crime ;  viz.,  the  breaking  of  the  house ; 
the  description  of  the  house ;  the  allegation  that  the  act 
was  done  in  the  night-time;  and  a  description  of  the 
srticles  stolen.  In  Rex  v.  Kendal  {a),  and  others,  on  a 
motion  to  dischaige  the  defendants,  who  were  committed 
by  the  Secretary  of  State,  being  charged  with  high  treason, 
m  being  privy  to  and  assisting  in  the  escape  of  Sir  James 
Montgomery  out  of  the  custody  of  the  king's  messenger,  it 
was  objected  that  the  warrant  did  not  shew  for  what  treason 
Sir  James  Montgomery  had  been  committed,  and  the 
Court  held,  that  Sir  James  Montgomery's  treason  ought  to 
have  been  inserted  in  the  warrant,  with  an  allegation,  that 
Sir  James  did  the  fiurt ;  because  the  defendants,  by  breaking 
the  prison,  were  guilty  of  the  same  specific  treason  and 
offence ;  and  for  that  cause  the  prisoners  were  bailed.  So 
in  Chambers'  case  (&)  the  prisoner  was  committed  for  '^  in- 
solent behaviour  and  words  spoken  at  the  council  table,** 
and  the  warrant  was  subscribed  by  the  Lord  Keeper  and 
twelve  others  of  the  council;  and  because  it  was  not  men- 
tioned what  the  words  were,  so  as  the  Court  might  adjudge 
of  them,  such  a  return  to  a  writ  of  habeas  corpus  was  held 
insuflident  and  the  Marshal  was  advised  to  amend  his 
return.  It  was  admitted  that  a  commitment  need  not  be 
drawn  with  the  predsion  and  particularity  of  an  indictment, 

(fl)  12  Mod.  82;  S.  C.  1  Ld.  Raym.  65;  1   Salk.  :>47. 
[,h)  Cto.  Car.  133. 
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but  where  so  much  strictness  was  observed  in  other  cases, 
and  particularly  in  orders  of  removal,  the  Court  would  not 
hold  a  relaxed  rule  in  the  case  of  a  commitment  (a).  The 
depositions  could  not  in  this  case  be  called  in  aid  of  the 
commitment,  for  there  was  no  evidence  whatever  before 
the  justices  to  shew  that  the  deponent  had  been  actually 
sworn  to  the  affidavit;  although  the  affidavit  was  producedt 
DesparcTs  case  was  distinguishable.  There,  the  commit- 
ment was  by  the  Secretary  of  State,  under  the  particular 
provisions  of  the  38  Geo.  3,  c.  36,  which  was  passed  with  a 
view  to  existing  treasonable  practices.  Secondly,  the 
offence  of  perjury  was  not  within  the  jurisdiction  of  a 
justice  of  peace.  Butt  v.  Canant  did  not  in  principle  ex<* 
tend  to  give  such  jurisdiction  to  justices :  for  there  was  no 
analogy  between  libel  and  perjury.  There  was  no  decision 
to  support  an  argument  in  favour  of  such  analogy ;  it  was 
the  general  impression  that  that  case  had  carried  the  law 
to  its  utmost  possible  extent;  and  Mr.  SeijL  Hawkins  dis«- 
tinctly  said  that  perjury  was  not  cognizable  by  justices.  It 
had  been  admitted  that  justices  at  quarter  sessions  had  no 
authority  to  try  the  offence  of  perjury,  for  it  was  not  an 
offence  against  the  peace ;  the  jurisdiction  of  justices  out 
of  sessions  was  only  sought  to  be  sustained,  upon  the 
ground  that  it  was  an  offence  tending  to  a  breach  of  the 
peace-      liazeldme  v.  Grove  was   no  authority  upon    this 
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dictments  finr  perjuiy  always  oonclode  contra  pacem?] 
Even  if  it  were,  it  would  not  be  conclosiye  to  shew  that  the 
ofience  was  in  reality  against  the  peace(ii).  [^fFightnum, 
J. — ^In  Bex  y.  Lookup  {b)  a  bill  was  found  against  the  de> 
fendant  for  wilful  and  corrupt  perjury  in  his  answer  to  a 
bill  in  Chancery,  relative  to  money  alleged  to  have  been 
nnfiurly  won  at  play:  after  conviction,  there  was  a  motion 
in  arrest  of  judgment,  for  that  the  Act  was  charged  to  have 
been  committed  in  the  time  of  the  late  King,  whereas  the 
indictment  concluded  ^^  against  the  peace  of  the  present 
king,"  and  that  v^as  held  a  &tal  error.]  In  Reg.  v.  fFyatt{c), 
m  an  indictment  for  a  non-feasance  the  words  were  held  to  be 
lurplnsage.  [fFightmanfJ. — ^IniZ^v.  Taylar{d),Bayley9J., 
draws  a  disdnction  between  mis-feasance  and  non-feasance.] 
An  indictment  for  a  nuisance  was  contra  pacem ;  yet  a  jus- 
tice could  not  commit  for  a  nuisance. 

Ctar.  ado.  tmlt 
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WioHTKAM,  J. — This  was  a  motion  for  a  habeas  corpus 
for  the  discharge  of  one  Henry  Bartlett  out  of  custody,  who 
had  been  committed  to  the  county  gaol  of  Sussex,  under  a 
warrant  of  a  justice  of  the  peace,  on  a  charge  of  perjury  in 
an  affidavit,  and  in  support  of  the  application  various 
objections  to  the  commitment  were  urged.  The  first  ob- 
jection was,  that  a  justice  of  the  peace  has  no  jurisdiction 
over  the  ofience  of  perjury  at  common  law;  and  that, 
secondly,  even  supposing  a  justice  has  that  jurisdiction,  the 
commitment  itself  in  this  case  was  defective  on  the  fece  of 
it  With  respect  to  the  first  point,  the  decisions  seem  to 
have  been  uniform  in  later  times.  Formerly,  doubts  were 
entertained  whether  at  common  law  the  ofience  of  perjury 
was  cognizable  before  a  justice  of  the  peace,  and  in  a  case 
of  Reff.  V.  Gutinie),  upon  objection  taken  that  perjury  at 


(4)  Vide  Chamt  v.  Mo$er,  ani$, 
vol.  2.  p.  9^3,  N.  S. 
{b)  3  Burr.  1901. 
(c)  1  Salk.  381. 


(d)  5D.  &  R.  422;  S.  C.    3 
B.  &  C.  502. 
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106 


CASKS  ON   POINTS  OP   PRACTICE,   Q.    B. 


1843. 

^--v ' 

Rkoina 

V, 

Henry 
Babtlett. 


common  law  was  not  so  cognixable,  the  Cowt  at  first 
doubted,  and  afterwards  inclined  to  the  opinion  that  it  was. 
It  is  sud,  however,  by  Mr.  Seijt  Hawkins^  in  his  Pkoi 
of  the  Crowfij  bk.  2,  c.  8,  s.  64,  that  a  justice  of  the  peace 
has  no  jurisdiction  over  forgeiy  or  peijury  at  common  law, 
and  he  assigns  his  reasons.  He  says,  ^^The  principal 
reason  of  which  resolution,  as  I  apprehend,  was,  that  inas- 
much as  the  chief  end  of  the  institution  of  the  office  of 
these  justices,  was  for  the  preservation  of  the  peace  against 
personal  wrongs  and  open  violence  ;  and  the  word  trespass 
in  its  most  proper  and  natural  sense,  is  taken  for  such  kind 
of  injuries,  it  shall  be  understood  in  that  sense  only  in  the 
said  statute  and  commission,  or  at  the  most  to  extend  to 
such  other  oflfences  only  as  have  a  direct  and  immediate 
tendency  to  cause  such  breaches  of  the  peace,  as  libels  and 
such  like,  which  on  this  account  have  been  adjudged  in- 
dictable before  justices  of  the  peace."  In  accordance  with 
this  statement  of  the  law  by  Mr.  Serjt  Hawkins^  in  Rex  v. 
Beaumant(a)  an  indictment  for  perjury  found  at  the  quarter 
sessions  was  quashed,  *^  because  a  Court  of  quarter  sessions 
has  not  jurisdiction  of  the  offence  of  peijury ;"  and  in  Rex 
V.  Haynes  (i),  Mr.  Justice  Gaselee  refused  to  try  an  indict- 
ment for  peijury  found  at  quarter  sessions,  and  removed  by 
certiorari  to  the  assizes,  treating  the  indictment  as  being 
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namely,  forgery  and  perjury;  why  excepted  I  know  not; 
bat  having  bet^  expresdy  so  adjudged,  I  will  not  break 
through  the  rules  of  law."  The  case  of  Butt  v.  Canant 
was  very  much  referred  to  in  the  argument ;  there  it  seems 
to  have  been  doubted  whether  a  justice  of  the  peace  had 
the  power  to  apprehend  and  commit  a  person  for  the  pub- 
fication  of  a  libeL  The  dictum  of  Mr.  Seijt.  Hawkins  was 
referred  to  by  the  Lord  Chief  Justice  DaUat  in  his 
elaborate  judgment,  (as  well  as  by  the  other  judges),  and 
the  distincticm  was  taken  as  to  the  offence  of  libel  being 
within  the  jurisdiction  of  a  justice  of  the  peace,  as  having 
a  direct  tendency  to  a  breach  of  the  peace.  On  the  argu- 
ment of  that  case  it  had  been  said  that  a  distinction  was  to 
be  taken  between  the  jurisdiction  of  justices  for  the  pur- 
pose of  trial  at  quarter  sessions,  and  their  jurisdiction  for 
the  purpose  of  inquiry  and  commitment;  but  I  can  find 
DO  such  distinction  taken,  except  in  aigument  in  Hazeldine 
▼.  Chrooe,  nor  does  it  appear  to  me  to  be  warranted  by  any 
authority.  In  1  Jlak's  PL  Cr.  579,  it  is  laid  down, 
^Justices  of  peace  may  also  issue  their  warrants  within 
the  precincts  of  their  commission  for  apprehending  persons 
chaiged  of  crimes  within  the  cognizance  of  the  sessions  of 
die  peace,  and  bind  them  over  to  appear  at  the  sessions, 
and  this  though  the  offender  be  not  yet  indicted."  Ob* 
serving  on  this  passage,  DaltaSy  C.  J.,  says,  *^  When  I  find 
^Matthew  Hale  describing  the  jurisdiction  of  justices  of 
the  peace,  not  merely  in  discussing  any  particular  offence, 
but  meaning  to  describe  as  largely  as  possible  that  jurisdic- 
don,  I  take  him  to  use  the  most  extensive  word  ^'crimes," 
dial  word  being  synonymous  with  ^^misdemeanors."  But  not 
only  in  this  passage,  but  in  every  other  on  the  subject,  his 
opinion  was,  that  justices  of  the  peace  have  the  power 
to  commit  before  indictment  found,  in  all  cases  within 
the  cognizance  of  the  session."  Therefore,  he  seems 
to  consider  that  the  jurisdiction  of  the  justices  to  ap- 
prehend and  commit  exists  only  in  cases  where  the 
justices  have  jurisdiction  to  try  at  the  quarter  sessions, 
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and  that  unless  there  is  jurisdiction  in  the  quarter 
sessions  to  try  the  offence,  the  justices  have  no  power  to 
commit  This  distinction  was  mentioned  in  Hazeldine  v. 
Grrove,  but  the  determination  of  that  case  was  wholly  upon 
another  ground,  and  it,  therefore,  is  no  authority  upon  this 
point  On  the  aigument  of  that  case,  it  was  said  that  a 
justice  of  the  peace  may  commit  for  trial  or  hold  to  bail 
for  peijuiy  as  well  as  for  any  other  misdemeanor,  and  the 
7  Gea  4,  c.  64,  s.  3,  is  alluded  to  as  being  a  substantial 
recognition  of  the  power  of  a  justice  of  the  peace  to  commit 
for  peijury.  It  is  not  at  all  necessary,  in  order  to  fulfil  the 
terms  of  that  statute,  to  include  the  ofience  of  perjury  at 
common  law,  because  there  is  a  description  of  perjury  by 
statute  which  is  cognizable  by  justices,  and,  therefore,  the 
provisions  of  the  7  Gea  4,  c.  64,  s.  3,  would  be  amply 
fiilfilled  by  applying  them  only  to  those  cases.  I  allude  to 
that  description  of  perjury  which  is  within  the  statute 
5  Eliz.  c.  9  (a).  Assuming,  therefore,  that  perjury  at 
common  law  is  not  cognizable  before  justices,  is  this  a 
species  of  perjury  which  foils  within  that  act  ?  It  is  said 
in  Hawkins  (6),  and  there  are  several  authorities  cited  for 
the  proposition  (c),  that  perjury  in  an  affidavit  is  not  within 
that  act,  and  that  it  applies  only  to  cases  of  perjury  com- 
mitted by  witnesses.  It  would  seem,  then,  that  the  present 
not  within  the  iurisdictioti  of  lastices  of  the 
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guyemor  of  the  said  house  of  correction,  the  body  of 
the  said  Heniy  Bartlett,  &c.,  charged,  upon  the  oaths  of 
Joseph  Maxfield  and  others,  before  me,  with  a  misde- 
meanor;  for  that  he,  the  said  Henry  Bartlett,  at  the  parish 
of  Brighton,  on  the  25th  day  of  April  last  past,  in  a  certain 
aflMavit  made  and  sworn  to  by  him  before  one  Charles 
Cooper,  a  competent  authority  by  law  to  administer  the 
same,  did  falsely,  wickedly,  wilfully,  and  corruptly  commit 
wilful  and  corrupt  perjury,  ftc."  Without  stopping  to 
examine  or  inquire  into  the  importance  of  verbal  in* 
socuracies,  it  seems  to  me  that  the  commitment  is  im- 
perfect, for  it  contains  no  statement  that  the  affidavit  was 
sworn  to  in  the  course  of  any  judicial  proceedings,  or  in 
any  suit  then  pending,  and  does  not  shew,  in  tact,  that  the 
crime  of  perjury  was  completed  The  commitment  should 
be  sufficiently  certain  in  its  terms,  that  the  Court  may 
see  that  the  offence  imputed  has  been  committed.  That 
has  been  held  in  the  case  of  Bex  v.  Judd{<i),  which  is  a 
leading  case  on  this  subject  There,  it  is  laid  down,  that 
although  it  is  not  necessary  to  state  in  a  warrant  of  com- 
mitment on  a  chaige  of  felony,  that  the  act  was  done 
''  feloniously,**  yet  unless  it  sufficiently  appear  to  the 
Court  that  a  felony  has  been  committed,  they  are  bound 
to  bail  the  defendant  In  Dr.  OroenveW$  ease{b)y  it  was 
resolved,  that  ''the  cause  of  commitment  ought  to  be 
certain,  to  the  end  that  the  party  may  know  for  what  he 
sufiers,  and  how  he  may  r^^n  his  liberty ;"  and  in  2  Hal^i 
PL  Cr.  p.  122,  it  is  said,  ''The  mittimus  ought  to  have 
these  circumstances.  It  must  contain  the  certainty  of  the 
cause,  and,  therefore,  if  it  be  for  felony,  it  ought  not  to 
be  generally  pro  felonia,  but  it  must  contain  the  especial 
nature  of  the  felony  briefly,  as  for  felony  for  the  death  of 
J.  S.,  or  for  buiglary  in  breaking  the  house  of  J.  S.,  &c.,  and 
the  reason  is,  because  it  may  appear  to  the  Judges  of  the 
King's  Bench  upon  an  habeas  corpus,  whether  it  be  felony 
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or  not.**  Now,  in  this  commitment,  it  does  not  at  all 
appear  but  that  this  may  have  been  a  voluntary  affidavit. 
The  mere  fact  of  a  man  having  sworn  falsely  to  an  affidavit, 
is  by  no  means  sufficient  to  shew  that  he  has  been  guilty 
of  the  offence  of  peijury.  It  should  appear  to  have  been 
sworn  in  the  course  of  a  judicial  proceeding,  or  the  Court 
cannot  know  that  the  offence  of  peijury  has  been  committed. 
Therefore^  independently  of  the  general  ground  to  which  I 
have  alluded,  but  which  it  is  not  necessary  for  me  in  this 
case  to  decide,  it  appears  to  me  that  the  applicant  is  entitled 
to  his  discharge. 

Rule  absolute. 


Where  a  de* 
fendant  was 
taken  in  execu* 
tionona  writof 
ca.  8a4,  upon  a 
judgment,  hot 
disdiarged  bj 
a  Judffe  at 
Chaii£eri«  on 
the  ground  of 
his  privilege  as 
a  barrister, 
and  he  was 
aubBOQucntl 


Phillips  v.  Pmcb,  Esq. 

J.  HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause 
why  the  defendant  should  not  be  discharged  out  of  the  cus- 
tody of  the  Marshal  of  the  Marshalsea.  It  appeared,  that  it 
was  an  action  brought  in  the  Palace  Court,  and  that  the 
plaintiff  having  obtained  a  verdict  and  judgment  for  6L  in 
the  month  of  February,  1843,  sued  out  a  writ  of  ca.  sa. 
On  Tuesday,  the  4th  of  April,  the  defendant  was  arrested, 
in  ShireJane,  near  Fleet-street,  but  he  subsequently  applied 
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fessional  avocations^  to  his  chambers  in  Symond^s  Inn.  1843. 
The  application  was  resisted  by  the  plaintiff,  and  it  was  phiTum 
contended  that  the  defendant  had  quitted  the  direct  line  of  ^  ^'* 
route  from  the  Old  Bailey  to  Symond's  Inn,  and  that  his 
privilege  had  therefore  ceased,  but  the  learned  Judge,  was 
of  opinion  that  he  was  entitled  to  his  discharge,  and  on 
Friday  the  7th  of  April,  he  made  an  order  accordingly ; 
directing,  however,  that  no  action  should  be  brought  by  the 
defendant  in  respect  of  his  arrest  On  the  26  th  of  May,  an 
alias  writ  of  ca.  sa.  was  issued,  and  on  the  31st,  the  defend- 
ant was  ageun  taken  and  he  now  sought  to  be  released  from 
custody  upon  the  alias  writ,  upon  the  grounds,  first,  that 
his  arrest  under  the  original  writ  of  ca.  sa.  operated  as  a 
complete  satisfaction  of  the  debt,  which  was  not  revived  by 
his  subsequent  discharge  out  of  custody ;  secondly,  that  the 
discharge  had  been  by  consent  of  the  plaintiff,  and  upon 
the  terms  that  the  defendant  should  bring  no  action,  which 
precluded  the  plaintiff  firom  taking  any  fresh  steps  against 
the  defendant ;  thirdly,  that  the  original  writ  of  ca.  sa.  had 
been  returned  as  having  been  executed,  and  that  after  such 
return,  the  plaintiff  could  not  sue  out  an  alias  writ;  and 
Ustly,  that  the  defendant  was  unlawfully  held  in  custody  by 
the  Marshal,  the  writ  of  ca.  sa.  in  the  Palace  Court,  being 
directed  only  to  the  officers  of  that  Court,  of  whom  the 
Marshal  was  not  one,  and  there  being  no  warrant  of  commit- 
ment to  the  Marshal  firom  any  superior  officer  of  that  Court. 

Wattinger  now  shewed  cause,  and  produced  affidavits  from 
which  it  appeared  that  by  the  practice  of  the  Palace  Court, 
all  ¥rrit8  issued  firom  that  Court  are  returnable  in  a  week ; 
that  the  Court  sat  every  Friday,  and  that  all  writs  issued 
were  tested  of  a  Friday,  and  returnable  on  the  following 
Friday ;  that  in  the  present  case,  on  the  arrest  of  the  defend^ 
ant  on  the  4th  of  April,  the  writ  was  indorsed  in  the  fol- 
lowing terms,  "4th  of  April,  in  custody;  (Signed)  Chap- 
man :"  that  upon  the  subsequent  discharge  of  the  defendant 
by  order  of  Pattesmy  J.,  a  new  indorsement  was  made  as 
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folio  W89 "  7  th  of  April ;  discharged  by  the  order  of  the  Hon. 
Mr.  Justice  Pattesony(s\gaed)  Chapman;"  that  a  copy  of  the 
writ  bearing  such  indorsenlerits  was  duly  returned  into 
Court,  the  original  writ  being  retained  by  the  Marshal ;  and 
that  subsequently  the  alias  writ  was  issued  as  above  des- 
cribed. It  was  contended  that  thef  arrest  of  the  defendant 
upon  the  alias  writ  was  regular,  for  that  theref  Was  nothing 
on  the  fiK^e  of  the  order  of  Pizttes&n,  J.,  to  show  that  the 
defendant  had  been  discharged  by  consent,  and  that  the 
arrest  on  the  original  writ  was  no  satis&ction  of  the  judg-^ 
ment  in  the  action.  In  Collins  v.  Beaumont  {a\  it  was  held 
that  attest  on  a  writ  of  ca.  sa.  is  no  bar  to  a  scire  facias  on 
the  judgntent,  whefti  the  party  has  been  discharged  out  of 
custody  by  reason  of  irr^ularity  in  issuing  the  writ  of  ca. 
sa.;  and  in  3r Cornish  v.  Melton (b)^  the  same  point  was 
decided.  But  Barrack  v.  Newton^  Esq.  (c)  was  precisely  in 
point,  for  there,  it  was  distinctly  held  that  it  is  no  ground  of 
discharge  from  arrest  on  a  ca.  sa.  that  the  defendant  was 
formally  arrested  on  the  same  writ  (returnable  immediately 
after  execution),  and  discharged  on  the  ground  of  privilege 
as  a  barrister.  And  Patteson^  J.,  in  giving  judgment,  di8« 
posed  of  the  distinction  which  might  be  attempted  to  be 
drawn  in  the  present  case,  upon  the  fact  that  the  defendant 
here  had  been  arrested  upon  an  alias  writ  He  said  ^'  It  is 
grfectly  clear  that,  even  before  stat.  2^  (1)  Jac.  1>  c*  13,  if 
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OQ  the  same  writ  were  not  likely  to  occur.  Now  writs  are 
returnable  when  executed,  that  is,  when  properly  executed." 
The  objection  raised  to  the  issuing  of  an  alias  writ  was 
answered  by  the  affidavits,  for  it  appeared  that  in  the  Palace 
Court  every  writ  must  be  returned  in  a  week,  and  if  it  was 
not  then  executed,  an  alias  was  sued  out  The  defendant's 
arrest  on  the  original  writ  had  not  satisfied  the  exigency  of 
that  process,  and  the  plaintiff  was,  therefore,  justified  in 
isBoing  the  alias.  The  last  objection,  that  the  Marshal  was 
not  an  officer  of  the  Palace  Court  was  also  untenable.  The 
5  Vict  seas.  2,  c.  22,  was  referred  to. 

Mr.  Jhrice,  in  person,  who  was  brought  up  on  habeas,  in 
sof^rt  of  the  rule.  The  decision  in  Barrack  and  Others 
V.  Newton^  did  not  govern  this  case,  for  it  was  distinguish* 
able  on  the  ground  that  here,  the  writ  had  been  actually 
execoted  and  returned,  and  the  defendant  was  in  the 
custody  of  the  Marshal,  which  was  the  final  custody  to 
which  he  could  be  consigned,  and  not  the  mere  tem- 
porary custody  of  the  sheriff,  and  that  the  exigency  of  the 
pixiceflB  had,  therefore,  been  fiilly  obeyed.  The  discharge 
firom  such  custody,  therefore,  was  in  the  nature  of  a  final 
discharge,  and  operated  as  an  extinguishment  of  the  plain- 
tiff's daim.  But,  secondly,  the  discbarge  had  been  by 
consent  of  the  plaintiff,  and  the  cases  shewed  that  where 
such  consent  existed,  there  could  be  no  new  arrest  upon 
tfaesame  debt,  Jaque$  v.  Withy  (a),  Blackburn  v.  Stupart  (b). 
Tanner  v.  Hague  {c\  Towers  v.  Newton  (d).  The  order 
made  at  Chambers  by  Paiteson^  J.,  was,  in  fact,  an  arrange- 
ment binding  upon  both  parties,  that  in  consideration  of 
the  defendant  bringing  no  action  for  the  fisdse  imprisonment 
which  he  had  suffered,  the  plaintiff  should  lose  the  ad- 
fantage  of  her  judgment  There  would  have  been  no 
benefit  resulting  to  the  defendant  fix)m  the  discharge,  if 

(c)  1  T.  R.  557.  (d)  Aute.  voL  9»  p.  676,  O.  8. ; 

(6)  2  East,  343.  S.  C.  1  Q.  B.  319;  4  P.  &  D. 

(c)  7  T.  R.  420.  626. 

VOL.  in. — ^N.  S.  I  D.  p.  c 
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1848.       the  plaintiff  was  to  be  allowed  to  resume  her  remedy,  and 
^tT'^'^""*'    such  discharge   must  be  taken   to   be   in  the   nature  of 
v.  compensation   to  the  defendant  for  the  improper  arrest 

which  he  had  suffered.  The  custody,  besides,  in  which 
the  defendant  was  held,  was  p^ectly  sufficient  and  legal 
custody ;  his  arrest  was  not  void  though  voidable,  and  by 
whatever  means  he  was  discharged,  he  could  not  be  re- 
taken. K  such  a  discharge  was  held  to  be  of  no  avail,  a 
discharge  under  Insolvent  or  Bankrupt  Acts  would  be  equally 
useless,  or  even  a  discharge  upon  the  present  motion. 
Thirdly,  the  alias  was  irregularity  issued.  The  first  writ 
was  regular,  and  it  was  executed ;  it  was  not  set  aside,  but 
an  aUas  writ  could  only  be  sued  out  upon  a  return  of  non 
est  inventus.  Fourthly,  it  was  doubtful  whether  the 
Marshal  could  detain  a  prisoner  upon  a  writ  issued  firom 
the  Palace  Court,  without  a  commitment  from  a  Judge  of 
this  Court,  or  firom  the  steward  of  the  palace.  The  writ 
could  only  be  binding  and  authoritative  upon  the  officers  of 
the  Palace  Court,  but  the  Marshal  was  not  such  an  officer, 
nor  subject  to  the  jurisdiction  of  that  Court  The  first 
section  of  the  5  Vict  sess.  2,  c.  22,  spoke  of  the  "  committal** 
of  prisoners  to  the  Queen's  Prison,  which  seemed  to  con- 
template a  separate  warrant  of  commitment  [^Coleridffe^  J., 
expressed  an  opinion  adverse  to  this  objection].  Upon  the 
first  three  points,  it  was  submitted,  bv  the  defendant,  that 
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of  such  an  implied  consent  of  both  parties,  and  it  is  not  1843. 
ndd  here,  that  the  plaintiff  agreed  to  the  discharge  of  the 
defendant  upon  the  footing  that  no  subsequent  arrest  for 
the  same  cause  of  action  should  be  lawfully  made.  That 
ground  of  objection  fails,  therefore,  for  want  of  evidence. 
Hen,  secondly,  it  is  said,  that  whatever  might  have  been 
done  in  a  common  case  of  an  arrest  upon  a  ca.  sa.,  issued 
out  of  this  Court,  and  of  a  discharge  before  the  writ  is 
returned ;  here,  in  point  of  fact,  the  writ  has  been  returned, 
and  the  defendant  cannot  be  again  taken.  But  we  must 
look  to  the  whole  of  the  facts  of  the  case.  The  suit  is  in 
the  Palace  Court :  the  writ  of  ca.  sa.  sued  out  of  that 
Court  is  not  like  a  writ  sued  out  of  the  superior  Courts  of 
law,  but  every  writ  issued  is  tested  of  one  Friday,  and  is 
returnable,  under  all  circumstances,  on  the  following  Friday. 
Suppose  the  return  had  been  non  est  inventus  simply ;  it 
could  not  then  have  been  said  that  an  alias  writ  would  not 
issue,  and  that  the  defendant  could  not  be  arrested  on  such 
alias  writ  the  following  week.  But  what  has  taken  place 
here?  On  the  4th  April,  there  is  an  indorsement,  that 
the  defendant  is  ^'in  custody ;"  on  the  7th  of  April,  there  is 
another  indorsement,  that  the  defendant  has  been  ^Mis- 
charged  by  order  of  Mr.  Justice  Patteson.**  That  is  in  the 
nature  of  a  special  return,  and  it,  in  effect,  states,  that  the 
defendant  was  taken  on  a  certain  day,  and  that  on  another 
day  he  was  discharged.  Then  we  have  to  consider  what 
the  effect  of  that  discharge  and  that  arrest  was,  and  if  it 
shall  appear  that  in  a  superior  Court  it  would  not  amount 
to  a  satisfaction  of  the  debt,  so  neither  will  it  in  this  case. 
And  that  brings  us  to  the  last  point,  whether  a  party  once 
in  custody,  as  in  this  case,  can  be  a  second  time  taken  on 
the  same  judgment  And  I  admit  that  the  general  rule  is, 
as  Mr.  l^rice  has  contended,  that  wh^n  a  writ  has  been  once 
executed,  that  is  to  be  taken  as  a  satisfaction  of  its  exi- 
gency, unless  there  is  some  arrangement  between  the  par- 
ties which  leaves  the  matter  open  to  a  second  arrest  But 
the  general  rule  is  to  be  taken  according  to  the  decided 
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1843,        cases ;  with  (he  exception,  that  if  after  an  arrest  has  been 
Phillips      ™ade,  the  defendant  is  discharged  on  the  ground  of  privilege, 
p  **•  that  IS  no  satisfaction.     I  quite  agree  in  the  passage  quoted 

from  the  Judgment  of  my  Brother  Patteson  in  Barrack  and 
Others  v.  Newton^  for  it  seems  to  me  to  rest  on  good  sense. 
The  sheriff  is  not  aware  when  he  takes  the  party  that  he 
is  privileged,  and  the  act  at  the  time  is  a  lawful  act :  but 
then  the  defendant  says,  that  by  reason  of  his  privilege  he 
is  entitled  to  go  free;  but  surely  after  that,  he  shall  not  be 
allowed  to  set  up  that  very  arrest  from  which  he  has  been 
discharged,  and  say  that  it  was  a  good  arrest,  and  had  the 
effect  of  satisfying  the  debt  That  that  will  not  be  per- 
mitted, the  cases  which  have  been  quoted  have  decided. 
Then  does  it  make  any  difference,  that  here  the  writ  had 
been  returned  previously  to  the  discharge  of  the  defendant  ? 
If  it  had  been  returned  non  est  inventus,  there  is  no  doubt 
that  an  alias  writ  might  have  issued,  and  the  defendant 
might  have  been  taken  on  that  alias.  I  think  that  in  this 
case,  no  distinction  can  be  taken  on  the  ground  of  the  re- 
turn which  was  made.  Then  Mr.  Price  says,  that  if  he 
were  now  dischaiged,  he  might  be  again  arrested  by  the 
plaintiff,  if  the  custody  in  which  he  now  is  is  lawful.  Bat 
that  is  not  so,  for  his  discharge  now  could  only  be  on  the 
ground  that  the  writ  had  been  exhausted.  That  ground 
does  not  at  present  exist,  and^  on  the  whole,  I  think,  the 


118 


CASES   ON   POINTS   OF   PRACTICE,   Q.    B. 


1843. 


Where  the  te- 
nant in  pos- 
lession  of  pre- 
mises, which 
formed  the 
subject  of  an 
action  of  eject- 
ment, had  quit- 
ted the  pre- 
mises, and 
could  not  be 
found,  and  it 
was  believed, 
had^ne  to  A- 
menca,andser. 
Tice  of  the  de- 
claration  and 
notice  was  ef- 
fected on  the 
premises,  upon 
a  person  wbo 
appeared  to  be 
employed  as 
agent  to  see 
that  the  house 
was  kept  in 
repair,  and  by 
sticking  copies 
on  the  door 
of  the  house ; 
the  Court 
granted  a  rule 
nisi  for  judg- 
ment against 
the  casual 
ejector,  and 
tiTxin  affidavit 


Doe  dem.  Tabay  v.  Roe. 

Hoggins  moved  for  judgment  against  the  casual 
ejector.  From  the  affidavits  it  appeared,  that  the  premises 
in  question,  consisting  of  a  house  and  grounds,  were  in  the 
possession  of  one  Thomas  Shoobridge ;  that  on  the  4th  of 
May,  the  deponent  had  gone  to  the  premises,  for  the  pur- 
pote  of  effecting  service  of  the  declaration  and  notice  in 
ejectment ;  that  he  found  the  house  shut  up,  but  that  he 
saw  one  Ralph  Woods,  who  appeared  to  be  the  agent  of 
Shoobridge,  employed  to  see  that  the  premises  were  kept  in 
repair,  and  that  he  effected  service  on  him,  and  also  stuck 
up  copies  of  the  declaration  and  notice,  on  the  door  of  the 
house.  It  was  sworn  that  inquiries  had  been  made  for 
Shoobridge,  but  in  vain,  and  that  it  was  believed  that  he 
had  gone  to  America.  [  Wightmauy  J. — Upon  such  an  affi- 
davit you  may  succeed  in  the  action  of  ejectment,  and  yet 
the  tenant  may  never  hear  of  the  proceedings.  Why  do 
you  not  proceed  as  in  the  case  of  a  vacant  possession  ?]  The 
premises  were  not  vacant,  for  the  tenant  exercised  acts  of 
possession  through  his  agent.  Woods.  Such  proceedings, 
therefore,  would  be  nugatory,  and  would  be  liable  to  be  set 
aside.  In  Doe  dem.  Osbaldiston  v.  Roe  (a),  there  were 
several  tenants  iu  possession,  one  of  whom  had  gone  abroad. 


120 


1843. 


Hopkins 

V. 
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Hance,  contrft.  The  affidavit  was  intituled  in  this 
Court ;  and  that  shewed  that  it  was  sworn  before  a  com- 
missioner of  the  Court ;  Sharpe  v.  Johnson  (a),  Burdekm 
▼.  Potter  {b\  shewed  the  jurat  to  be  sufficient  There,  it 
was  held,  that  if  an  affidavit  be  duly  intituled  in  the 
Court,  it  is  sufficient  to  describe  the  person  before  whom 
it  is  sworn  as  a  **  commissioner,  ftc,"  and  Lord  Abrnger^ 
C.  B.,  said,  "  K  you  go  upon  any  principle,  it  would  seem 
that  if  the  party  be  named  at  all,  the  Court  may  examine 
to  see  whether  he  is  one  of  the  commissioners.  I  doubt 
whether  anything  at  all  need  be  added  to  his  name." 


WiGHTBfAN,  J. — The  only  doubt  I  have  had  is,  whether 
It  is  stated  that  ^^H.  Bradley"  is  a  commissioner?  Kit 
can  be  inferred  from  what  is  stated  that  he  acts  by  com- 
mission, that  is  equivalent.  I  think  the  jurat  here  is  un- 
objectionable ;  virtually  it  shews  the  authority  under  which 
the  party  acts.  It  appears  not  very  easy  to  reconcile  all 
th^  dicta  upon  this  subject. 


HvrreU  then  shewed  cause  upon  the  merits,  and  pro- 
duced an  affidavit,  in  which  it  was  sworn,  that  the  applicant 
had  applied  to  the  Court  for  the  Relief  of  Insolvent 
Debtors,  to  be  allowed  the  benefit  of  the  Insolvent  Act ; 
that  the  debt  now  in  question  was  one  of  the  debts  due  at 
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WioHTHAN,  J. — ^I  am  of  opinion  that  the  applicant  is        1843. 
entitled  to  his  discharge.     The  effect  of  the  order  of  the      h^J{[J^ 
commissioner  under  the  1  &  2  Vict  c.  110,  is  to  deprive  •• 

the  prisoner  of  the  benefit  of  that  act  for  a  certain  time ; 
but  notwithstanding  that  order  he  is  entitled  to  his  di»- 
chaige,  if  his  case  &IIs  within  the  48  Geo.  3,  c.  123.  The 
order  of  the  commissioner  is  not  a  sentence  of  imprison- 
ment, bnt  rimply  a  declaration  that  the  prisoner  shall  not 
have  the  benefit  of  the  act  until  a  certain  time.  The  re- 
mand of  a  prisoner  under  the  act  is  not  a  remand  at  all 
events ;  and  here,  his  discharge  having  been  refiised  under 
one  act,  he  seeks  the  assistance  of  another.  His  discharge 
upon  this  application  will  not  be  an  absolute  discharge; 
because,  if  there  are  other  debts,  he  still  remains  in  custody 
as  to  them.  It  is  only  a  discharge  as  to  this  particular 
debt;  and  the  order  of  the  commissioner  is  in  other 
respects  perfectly  valid.  This  rule  must,  therefore,  be 
granted. 

Rule  absolute  accordingly. 


Doe  dem.  Hill  v.  Tollett. 

«/•  JBR  VIS,  (on  the  second  day  of  Term,)  moved  for  Whore  a  party 
leave  to  take  off  the  file  the  affidavits,  on  which  the  rule  in  ^"^  *  ™'' 


this  case  had  been  obtained,  and  to  amend  and  re-swear  <*»^»to.  ^Wch 

^  were  DMlly  fa- 

them.     The  rule  had  been  obtained  on  the  last  day  of  tttuled,  and 
Easter  Term,  and  its  object  was  to  enlaige  the  peremptory  mistake,  ^ap- 
undertaking  given  by  the  lessor  of  the  plaintiff.     The  name  ^^I^^^Jri^Ye 
of  the  case  was  "  Doe  on  the  demise  of  John  HiU  v.  George  ^  *»^«  *^  ■*- 

^     dtYiUofftbe 

Tollett  r  by  an  error  of  the  person  who  had  drawn  the  file,  and  amend 
affidavits,  the  defendant's  name  was  stated  in  the  title  to  be  them;'the 
«*  Geoige  FoUett"    It  was  desired  to  amend  the  affidavits  ^^^^^^ 

>  a^neto  bo 
taken,  ontbo  groond  that  the  affidavit  would  appear  to  havo  been  sworn  after  tike  rule  was  dniwn 
up ;  and  also  refused  to  allow  a  fresh  rule  to  be  drawn  up  on  amended  affidavits ;  bnt  suggested 
a  new  motion  upon  affidaviu  disclosing  the  circumstance  of  the  error ;  giving  no  opinion,  however, 
upon  the  validity  or  eflect  of  such  new  motion. 
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Doe  dem. 
Hiix 

V. 
TOLLETT. 


by  altering  the  title.  [  Wightman,  J. — If  you  re-swear  the 
aflSdavits,  the  jurat  will  bear  a  date  subsequent  to  that  ol 
the  rule.  The  diflSculty  which  you  apprehend  is,  that  it 
will  be  objected  that  your  rule  is  not  supported  by  the  aflB- 
davits.]  The  Court  might  make  an  order  to  draw  up  the 
rule  a&esh  on  the  new  affidavits. 


WiGHTMAN,  J. — ^I  cannot  do  that  It  may  be  that  you 
may  make  a  new  motion  to  the  Court  for  a  fresh  rule  on 
affidavits,  stating,  as  a  ground  of  excuse,  the  error  which 
you  have  made ;  but  whether  that  course  will  be  found  to 
be  unobjectionable,  on  shewing  cause,  I  cannot  say. 

Rule  refused. 


In  an  action  of 
debt  for  money 
had  and  re- 
ceived, it  ap- 
peared that 
on  Saturday 
evening,  the 
19th  of  Janu- 
ary,  the  pluin- 
tiff'gavechang'o 


Turner  r.  Stones. 

jA.  THERTON  obtained  a  rule,  calling  upon  the  plaintiff  to 
shew  cause  why  the  verdict  of  the  jury  in  this  action  should 
not  be  set  aside  and  a  nonsuit  entered,  or  a  new  trial  had. 
It  was  an  action  of  debt,  and  the  declaration  was  in  the 
ordinary  form,  with  counts  for  money  had  and  received, 
and  on   an    account  stated;    plea,  never   indebted.     The 
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which  had  been  paid  on  it,  might  be  recovered  back.  Thus, 
if  a  man  requested  change  of  a  sovereign,  and  gave  a 
piece  like  a  sovereign  for  20^.  in  silver,  which,  upon  ex- 
amination, proved  to  be  a  mere  counterfeit,  there  could  be 
no  doubt  that  the  person  giving  the  change  would  be 
entitled  to  recover  it  back.  The  cases  of  Bowes  and 
Others  v.  H(ni>ef  and  Camidge  v.  AUenby  turned  upon  the 
necessity  of  presentment  But  such  necessity  did  not  arise 
in  this  case.  In  the  former  case,  the  plaintiff  declared  as 
holder  of  a  promissory  note  made  by  the  defendants  on  the 
2nd  of  January,  1809,  at  the  Workington  bank,  whereby 
the  defendants  promised  to  pay  R.  W.  or  the  bearer  there, 
five  guineas,  value  received ;  and  the  declaration  averred, 
that  after  the  making  of  the  note,  the  defendants  became 
insolvent,  and  then,  and  fix>m  thenceforth,  &c.,  ceased  and 
wholly  refused  to  pay  at  the  Workington  bank  aforesaid, 
the  sum  or  sums  of  money  specified  in  any  note  or  notes 
issued  by  them  firom  such  bank.  When  that  case  was 
originally  decided  in  the  Court  of  King's  Bench  (a).  Lord 
JEllenbarouffh,  C.  J.,  said,  ''The  mere  allegation  of  in- 
solvency, as  an  excuse  for  not  presenting  the  notes  for 
payment  at  the  place  would  be  impertinent ;  but  in  this 
case,  the  allegations,  the  truth  of  which,  as  reported  by  the 
learned  Judge,  was  left  to  the  jury,  and  found  by  them, 
went  further,  that  the  defendants  had  ceased  and  wholly 
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been  tried  in  the  Court  of  Pleas,  at  Durham,  and  upon  a 
motion  for  a  new  trial,  argued  before  Bayley^  J.,  and  HuU 
hcky  B.,  at  Serjeants'  Inn,  it  appeared,  that  it  was  an  action 
of  assumpsit  for  goods  sold ;  and  that  the  plaintiff  had  sold 
goods  to  the  defendant,  on  Monday,  the  12th  of  December, 
1826,  and  on  account  of  the  alarm  respecting  bankers,  it 
was  agreed  that  the  payment  should  not  be  made  till  the 
Monday  following,  the  19th  of  December ;  the  parties 
again  met  on  that  day,  and  the  defendant  offered  several 
country  notes,  and  offered  the  plaintiff  the  choice ;  and  he 
selected  and  took  two  51.  notes  of  Hutchinson's  Stockton 
Bank,  and  in  the  evening  went  home  to  Hesworth.  By 
the  course  of  the  post,  the  notes  could  not  have  been  pre- 
sented at  the  bank  at  Stockton,  until  Wednesday,  the  2 1st 
of  December.  It  was  proved,  that  the  bank  paid  all  day 
on  Saturday,  the  17th  of  December,  but  did  not  pay  on 
Monday,  or  afterwards,  and  refused  to  pay  any  notes  after 
Saturday.  On  Wednesday,  the  2l8t,  the  plaintiff  met  the 
defendant  at  Stockton,  and  offered  to  return  or  exchange 
the  notes  with  the  defendant,  but  he  refused,  saying,  ^^  that 
the  bank  was  going  (meaning  paying  )  on  Tuesday."  The 
jury  found  for  the  plaintiff,  and  the  case  having  been 
ai^ed,  and  Camidge  v.  AUenby  and  Bowes  and  Others  v. 
Howcj  cited,  Bayley^  J.,  in  giving  judgment,  said,  that  ^^  he 
believed  the  ground  of  the  decision  in  Camidge  v.  AllenH 
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and  instead  of  putting  it  into  circulation  or  presenting  it 
for  payment  in  a  reasonable  time,  keep  it  by  him,  and 
such  bill  or  note  be  afterwards  dishonoured,  the  debt  will 
be  considered  extinct ;  and  the  loss  will  fall  on  A.  And 
it  will  make  no  difference,  though  the  person  by  whom  the 
bill  or  note  was  to  be  paid  had  stopped  payment,  or  would 
not  have  paid  it  if  presented."  That  part  of  the  decision 
in  Henderson  v.  Appleton^  which  was  relied  on  by  the  plain- 
tiff, was  wholly  beside  the  real  question  in  that  case. 


Cur.  ado.  vuU. 


CoLEtUDQiS,  J. — This  was  an  action  for  money  had  and 
received ;  the  plea  was  never  indebted.  A  verdict  passed 
for  the  plaintiff,  and  on  a  motion  for  leave  to  enter  a 
nonsuit,  the  material  fiu^ts  appeared  to  be  the  following: 
on  Saturday,  the  I4th  of  January,  after  banking  hours,  the 
defendant  sent  a  6L  note  of  Parker  and  Shore's  bank  at 
She£Be1d  to  the  plaintiff,  requesting  change.  The  plaintiff 
sent  him  the  amount  in  money.  The  bank  never  opened 
again  for  payments,  and  the  partners  became  bankrupts. 
On  Monday  the  16th,  in  the  morning,  the  stoppage  being 
known  to  both  parties,  the  plaintiff  sent  back  the  note  to 
the  defendant,  and  requested  to  have  the  change  returned. 
After  some  vacillation,  and  even  a  promise  to  pay,  this  was 
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thenceforth  until,  and  at  the  time  of  exhibiting  the  bill,        1843. 

ceased   and   wholly  declined  and  refused  to  pay   at   the       turneiT' 

Workington  bank  aforesaid."    In  the  Exchequer  Chamber 

it  was  held,  that  this  allegation  amounted  to  no  more  than 

a  general  allegation  of  insolvency,  and  as  no  request  was 

alleged,  to  which  the  refusal  was  to  be  applied,  the  necessity 

for  ailing  a  presentment  was  not  dispensed  with.    There, 

the  action  was  against  the  makers,  who  by  their  contract 

had  made  themselves  only  liable  to  pay  on  demand  at  a 

particular  place,  and  the  mere  &ct  of  their  insolvency  did 

not  disentitle  them  from  insisting  on  such  demand     The 

second  case,  Camidge  v.  AUenby^  was  between  third  parties. 

Goods  bought  were  paid  for  in  notes  of  a  bank  which  had 

stopped  payment  at   an   earlier  hour  on  the  same  day. 

Neither  party  was  aware  of  this ;  the  seller  did  not  present 

them  at  the  bank,  nor  till  a  week  after,  require  the  buyer  to 

receive  them  back  again.     If  the  judgment  had  proceeded 

upon  the  former  of  these  two  fieu^ts,  the  case  might  have 

been  an  authority  for  the  defendant ;  but  the  delay  of  the 

plaintiff  in  giving  notice  to  the  defendant  was  thought  to 

make  it  unnecessary  to  decide  on  that  ground.     No  one  of 

the  Judges  lays  it  down  as  absolutely  necessary,  under  the 

drcomstances  stated,  to  present  the  notes  at  the  bank: 

they  say,  that  **  the  notes  ought  to  have  been  presented 

within  a  reasonable  time,  or  at  least  notice  of  the  insolvency 

of  the  bankers  should  have  been  given  to  the  defendant" 

And  when  it  was  cited  in  another  case,  Bayky^  B.,  who 

had  taken  part  in  the  decision  said,  that  **the  notes  should 

be  deemed  a  payment,  unless  returned  in  a  reasonable  time, 

and  that  the  plaintiff,  by  keeping  the  notes  a  week  after  he 

had  heard  of  the  stoppage  without  notice  to  the  defendant, 

had  precluded  himself  fix>m  recovering."    It  is  obvious, 

that  these  cases  do  not  establish  the  proposition  for  which 

the  defendant  contends;  and  in  Rogers  v.  Langford  (a)» 

(a)  1  C.  &  M.  637. 
VOU    III«^N.   8.  K  )>.    P.   C. 


130 


CASES  ON    POINTS  OF   PRACTICE,   Q.    B. 


1843. 

' V ' 

Turner 

Stones. 


the  point  was  still  left  without  express  decision.  There^ 
the  defendant  on  the  28th  of  November  procured  the 
plaintiflTs  servant  to  change  for  him  some  notes  of  a  bank, 
which  stopped  payment  on  the  same  day;  on  the  29th, 
the  plaintiff  was  informed  of  the  stoppage ;  on  the  30tb, 
he  wrote  to  the  defendant,  and  requested  a  return  of  the 
money ;  no  answer  was  received  to  this,  and  on  the  6th  of 
December  the  notes  were  tendered  to  him ;  they  were  not 
presented  at  the  bank  for  payment  The  plaintiff  sued  on 
a  warranty  of  the  notes,  adding  the  money  counts,  and 
first  contended^  that  in  such  a  transaction  there  was  an 
implied  warranty  that  the  notes  were  worth  as  much 
as  they  purported  to  represent,  which  the  Court  denied ; 
but  on  the  money  counts  this  case  raised,  as  the  case  of 
Camidge  v.  AUenby  had  both  the  points  of  non-presentment 
and  laches  of  the  holder  as  to  notice,  the  former  was  not 
expressly  decided.  Bayley,  B.,  said,  *Hhe  notes  ought  to 
have  been  either  presented  by  the  holder  to  the  bank  for 
payment,  or  else  to  have  been  returned  without  delay  to 
the  defendant,  so  as  to  have  given  him  an  opportunity  of 
getting  payment  for  them,  or  of  making  the  best  of  them.'' 
I  confess  I  feel  a  difficulty  in  seeing  the  relation  to  each 
other  of  these  alternatives ;  presentment  at  the  bank  should 
seem  to  be  required  on  the  principle  that  the  bankers  are 
jrimariJy  liable^  and  the  former  holders  only  secondarih 
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his  possession,  hae  thereby  decided  to  make  them  his  own.  1843. 
But  the  case  of  Henderson  v.  Appletony  which  is  to  be  found 
cited  in  Rogers  v.  Langford^  from  Ckitty  on  BiHsy  Addenda^ 
p.  658,  7th  ed.y  is  an  express  authority,  that  where  a  bank 
has  stopped  payment,  and  the  notes  had  been  promptly 
tendered  back  to  the  party  from  whom  they  were  received, 
the  want  of  presentment  at  the  bank  is  no  defence.  That 
case  was  ai^ed  on  a  motion  for  a  new  trial  from  the  Court 
of  Pleas  at  Durham,  before  Bayley^  J.,  and  Hullocky  B.,  and 
IS  of  the  more  weight,  because  it  appears  that  Camidge  v. 
AUenby  was  brought  to  the  recollection  of  the  former  of 
those  learned  Judges,  and  commented  on  by  him,  and 
because  it  was  itself  cited  before  him  in  Rogers  v.  Langfordy 
and,  as  may  be  collected  from  the  report,  acquiesced  in  by 
him  on  that  later  occasion.  Perhaps,  therefore,  it  may  be 
taken  as  an  explanation  of  what  he  is  reported  to  have  said 
in  those  two  cases,  and  at  all  events  to  represent  his 
opinion  on  the  question.  This  express  authority  certainly 
best  promotes  the  ends  of  justice  in  this  particular  case,  and 
will  probably  be  found  to  do  so  in  the  generality  of  cases. 
Banker's  notes  are  so  much  more  frequently  received  as 
cash,  and  in  many  respects  so  much  more  resemble  cash, 
than  ordinaiy  n^otiable  mercantile  paper,  that  it  is  scarcely 
possible  to  apply  to  them  all  the  rules  which  regulate  the 
liabilities  of  present  and  former  holders  inter  se.  Where 
therefore,  a  presentment  at  the  bank  could  not  reasonably 
be  expected  to  produce  payment,  I  think  the  obliga- 
tion on  the  holder  is  to  give  notice  promptly  to  the  party 
from  whom  he  receives  the  note,  and  to  tender  him  the 
note;  this  enables  that  party  not  merely  to  present  at 
the  bank,  but  to  have  recourse  to  the  former  holder,  if  he 
himself  shall  have  so  dealt  with  the  note  while  he  held  it, 
as  to  have  preserved  any  rights  as  against  that  holder. 
At  all  events  that  party  is  not  by  the  laches  of  the 
holder  lulled  into  the  belief  that  he  has  made  the  note  his 
own,  and   will  not  insist  upon  recovering  the  value  from 
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him.  Thinking,  therefore,  that  the  plaintiff  has  done  in 
this  case  all  that  he  was  bound  to  do,  I  am  of  opinion  that 
the  rule  ought  to  be  discharged. 

Rule  discharged. 


Where  an  in- 
dictment for 
conspiracy  bad 
been  removed 
by  certiorari, 
and  the  ordi- 
nary bail  had 
been  given,  but 
after  trial  and 
the  conviction 
of  the  defend- 
ant, and  before 
jud^pnent,  a 
motion  was 
made  to  quash 
the  indictment 
for  insuf- 
ficiency, and 
pending  such 
motion  one  of 
the  bail  became 
insolvent,  and 
offered  a  com- 
position to  his 
creditors;  the 
Court  refused 
to  remiire  the 
defenaint  to 


Reoina  v.  Johnson  and  Others. 

JlLA  TT  obtained  a  rule,  calling  upon  the  defendant 
Johnson  to  shew  cause  why  he  should  not  give  fresh  bail, 
with  forty-eight  hours'  notice  of  such  bail,  or  why  a  warrant 
should  not  issue  for  his  apprehension.  It  appeared  that  an 
indictment  had  been  preferred  against  Johnson,  Brewer, 
and  three  others,  charging  them  with  a  conspiracy  to 
suborn  witnesses  to  commit  perjury  in  a  cause  wherein 
Brewer  was  plaintiff,  which  had  been  tried  before  the 
secondary  of  London.  The  indictment  was  tried  before 
Lord  Denman,  C.  J.,  at  the  sittings  at  Guildhall,  after 
Hilary  Term,  when  Brewer  pleaded  guilty,  Johnson  was 
convicted,  but  the  remaining  defendants  were  acquitted. 
Upon  the  removal  of  the  indictment  to  this  Court  by 
certiorari,  two  persons  named  Hill  and  Smith  had  become 
bail;  but  in  support  of  the  present  motion,  it  was  sworn, 
that  one  of  these  had  either  actually  made  a  composition 
ith  his  creditors,  or  had  offered  such  a  compoeition.    It 
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secure  the  presence  of  the  defendant,  when  he  should  be 
called  upon  to  receive  judgment 

WioHTMAN,  J.,  (after  consulting  Mr.  Barlow  of  the 
Crown  OflSce,)  refused  to  grant  the  rule.  The  application 
was  altogether  without  precedent  A  man,  though 
msolvent,  might  still  bring  forward  a  defendant  to  receive 
judgment  Such  an  application  would  not  have  been 
successful  under  the  old  practice,  when  bail  was  given  to 
the  action,  and  the  same  rule  must  be  taken  to  prevail.  I 
am  besides  informed,  that  such  a  motion  ought  not  to  have 
been  made  in  Court,  but  at  Chambers. 


18'13. 
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and  Others. 


(c)  See  Joaet  v.  Jacobs^  mUet 
ToL  2,  p.  442,  O.  S.,  where  it  was 
held,    that    where    security   for 


Rule  refused  (a). 

costs  has  been  given,  and  the 
sureties  have  become  insolvent, 
fresh  security  can  not  be  required. 


ASHBUBTON  V.  StKES. 

Jr  ASHLEY  obtained  a  rule,  calling  upon  the  plaintiff  Where  a  writ 
to  shew  cause,  why  the  proceedings  had  before  the  under  obtained,  and 
sheriff  upon  the  writ  of  trial  granted  in  this  action  should  JJJ^'^i°en*for 
not  be  set  aside,  or  why  there  should  not  be  a  new  trial,  or  ^J*®  '^^•^  <*f  .  . 

•^  ^  January,  which 

why  the  amount  of  the  verdict  of  the  jury  should  not  be  was  afterwards 
reduced  firom  4/.  lAs.  Id,  to  IL  lOs.  5d,     It  appeared  that  ed,  and  fresh' 
the  writ  of  trial  having  been  obtained  by  the  plaintiff  under  ^nm  forthe 
the  order  of  a  learned  Judire,  notice  of  trial  was  civen  on  28th  of  Feb- 

^5  •  ^  ruary,  which 

was  also  coun- 
termaiided,  bat  the  cause  was  erentnall^  tried  on  the  5th  of  filarch.  under  a  new  notice,  and 
the  writ  was  re-sealed,  with  a  riow  to  trial  on  the  3 1st  of  January  and  the  28th  of  February,  but 
was  DOC  ie>sealed  for  the  5th  of  llarch,  and  the  trial  was  had  without  such  re-sealing ;  Heid, 
that  the  trial  was  Toid,  and  must  be  set  aside  ;  that  the  writ  afforded  no  authority  for  such  trial ; 
thmt  the  hct  of  the  defendant  harinff  appeared  at  the  trial,  and  defended  the  action  was  immaterial, 
for  that  the  objection  was  one  which  could  not  be  waired :  Held  also,  that  the  objection  could 
not  be  cored  by  amendment ;  and  that  as  the  validity  of  a  writ  only  takes  effect  from  the  actual 
date  of  its  being  sealed  or  re- sealed,  the  objection  was  not  cured  by  the  writ  being  rc-scalcd  on 
the  1  Itb  of  March,  after  the  trial  had  been  had. 

If  there  is  an  amendable  error  patent  upon  a  writ  of  trial,  and  notwithstanding  such  error, 
the  defendant  appears  at  the  trial  and  defends  the  action,  the  obiection  on  the  ground  of  such 
error  is  waived  ;  bat  if,  on  the  other  hand,  the  error  is  not  on  the  face  of  the  writ,  but  asccr. 
tainable  only  by  the  knowledge  of  some  additional  fact,  the  defendant  does  not  waive  it  by  going 
en  with  hb  defence. 
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the  5th  of  January,  1843,  for  the  31st  of  the  same  month: 
on  the  25th  of  January  that  notice  was  countermanded ; 
and  on  the  19th  of  February  a  fresh  notice  was  given  for 
the  28th  of  February ;  but  on  the  27th  of  February,  a  se- 
cond notice  of  countermand  was  served,  and  a  third  notice 
of  trial  was  given  for  the  5th  of  March,  and  upon  that  day 
the  trial  was  had.  The  writ,  it  appeared,  was  duly  sealed, 
vrith  a  view  to  the  trial  of  the  cause  on  the  31st  of  January, 
and  was  also  re-sealed  preparatory  to  the  intended  trial  on 
the  28th  of  February ;  but  was  not  newly  sealed  for  the  5th 
of  March ;  it  was  also  shewn  that  the  return  day  of  the  writ 
was  not  altered  fh)m  the  1st  of  March,  antecedently  to  the 
trial,  so  that  the  trial  had  taken  place  under  a  writ  which 
had  ceased  to  have  any  operation  ;  and  that  on  the  11th  of 
March,  therefore,  after  the  trial  had  been  had,  the  writ  was 
re-sealed,  and  the  day  of  the  return  altered.  The  trial,  it 
was  contended,  was  consequently  void.  The  second  and 
third  grounds  of  motion  subsequently  became  immaterial. 


Crampton  shewed  cause.  The  defendant,  by  appearing 
at  the  trial,  and  submitting  to  the  jurisdiction  of  the  under- 
sheriff,  had  waived  the  objection  which  he  now  sought  to 
sustain.  Sherman  v.  Tinsley(a)  was  in  point;  there,  the 
objection  was,  that  the  cause  had  been  tried  one  day  after 
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the  action  had  been  defended  and  ordered  the  writ  to  be 
amended.  Emery  v.  Howard  {a\  and  Masters  v.  Daxy(b\ 
were  to  the  same  effect  Cooze  v.  Neumeg€n{c\  was  a 
strong  authority  for  the  same  proposition ;  there,  the  issue 
omitted  the  date  of  the  writ  of  summons,  but  the  date  was 
correctly  stated  in  the  writ  of  trial ;  the  defendant  appeared 
at  the  trial  and  protested  against  the  proceedings,  and  a 
▼erdict  was  found  for  the  plaintiff,  but  the  Court  refused  to 
set  aside  the  writ  of  trial,  on  the  ground  that  the  objection 
should  have  been  taken  to  the  issue  at  the  triaL  Wight  v. 
Perrers(d)^  was  not  in  opposition  to  any  of  these  cases; 
there^  the  date  of  the  writ  of  summons  was  untruly  stated 
in  the  writ  of  trial,  and  the  Court  set  aside  the  verdict  in 
consequence ;  but  there,  the  defendant  had  abstained  firom 
appearing  at  the  triaL  In  BKssett  v.  Tenant  {e\  the  date 
of  the  writ  of  summons  was  omitted  in  the  issue,  and  it  was 
held  that  the  objection  was  not  waived  by  the  defendant 
appearing  at  the  trial  under  protest.  That  case  was  dis- 
tinguishable, because  the  defendant  had  protested  against 
the  proceedbgs ;  and  in  Hiam  v.  Smith  (/),  Lord  Abinger^ 
C.  B.,  speaking  of  that  decision  said,  '^  I  am  glad  that  I  am 
not  a  party  to  that  decision ;  such  cases  instead  of  &cilitating 
justice  are  rather  opposed  to  it"  The  broad  proposition 
was  relied  on,  that  if  the  defendant  appeared  at  the  trial, 
without  objection  to  the  writ,  under  which  it  took  place,  he 
waived  his  right  subsequently  to  raise  any  objection. 

Pashley,  in  support  of  the  rule.  Emery  v.  Howard  {g)^ 
was  decisive  in  &vour  of  this  objection,  for  Parke^  B.,  in 
giving  judgment  in  that  case  said,  "  The  party  does  not, 
by  appearing  to  defend,  waive  any  defect  in  the  writ  of 

(a)  Ante,  voL  1,  p.  426,  N.  S. ;  S.  C.  2  M.  &  W,  288. 

S.  C.  9  M.  &  W.  108.  (e)  Ante,  vol.  6,  p.  436,  O.  S. ; 

(6)  Ante,  vol.  2,  p.  340.  N.  S.  S.  C.  4  Bing.  N.  C.  168,  nom. ; 

(c)  Ante,  vol.  1,  p.  429,  N.  S. ;  Lycett  v.  Tenant,  5  Scott,  479- 

S.  C.  9  M.  &  W.  290.  (/)  Ante,  vol.  6,  p.  710,  O.  S. 

id)  Ante,  vol.  5,  p.  463,  O.  S. ;  (g)  9  M.  &  W.  1 10. 
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trial.*'  Masters  v.  D(wy  was  also  reconcileable  with  the 
defendant's  view  of  the  case.  There,  an  amendment  was 
suggested.  But  the  objection  here  was  not  merely  that  the 
cause  had  been  tried  after  the  return  day  of  the  writ,  but 
that  at  the  time'of  the  trial,  there  was  no  valid  writ  in  exis- 
tence, for,  the  writ  was  not  sealed.  Leigh  v.  Leigh  (a), 
shewed  that  it  was  the  re-sealing  of  the  writ  which  gave  it 
validity.  There,  a  writ  of  right  issued  on  the  29th  of  De- 
cember, 1834,  returnable  on  the  26th  of  January  1835  ;  the 
return  day  was  altered  from  term  to  term,  until  it  was  finally 
made  returnable  in  November,  1835 ;  and  it  was  held,  that 
the  re-sealing  made  it  a  new  writ,  and  that  the  right  of 
action  was  barred  by  the  3  &  4  Wm.  4,  c.  27,  s.  36,  which 
enacts,  that "  no  writ  of  right,  and  no  plaint  in  the  nature  of 
any  such  writ,  shall  be  brought  after  the  31st  of  December, 
1834."  So  also,  in  Knight  v.  fVarren{b),  it  was  held,  that 
if  a  defective  writ  is  re-sealed,  after  the  defect  has  been 
cured,  it  ought  to  be  dated  of  the  day  of  re-sealing,  and 
Coleridgey  J.,  in  giving  judgment  said,  "  This  writ  must  be 
considered  as  having  issued,  in  fact,  when  it  was  re-sealed." 
Those  cases,  therefore,  distinctly  shewed,  that  it  was  the 
sealing  which  gave  validity  to  the  writ ;  and  in  the  present 
case  the  trial,  having  been  had  under  a  writ  which  was 
valueless  for  want  of  a  seal,  was  irregular ;  and  the  subse- 
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Court  on  that  ground  set  aside  the  judgment  [  Coleridge^  J., 
I  will  examine  the  affidavits  to  see  the  position  in  which  the 
parties  themselves  stood  with  regard  to  these  objections]. 

Cur.  adv.  vtdt 

CoLBBiDGB,  J. — ^This  was  a  rule  to  shew  cause,  amongst 
other  things,  why  the  writ  of  trial,  verdict,  and  all  subse- 
quent proceedings,  should  not  be  set  aside,  with  costs. 
One  objection  to  the  proceedings  was,  that  the  trial  was 
had  on  a  day  subsequent  to  that  on  which  the  writ  was 
returnable,  and  it  was  not  disputed  that  this  was  an  objec- 
tion fiital  in  itself,  but  it  was  argued  that  the  defendant  had 
waived  it  by  appearing  at  the  trial  and  taking  the  chance 
of  a  verdict;  at  all  events  that  the  Court  would  now,  in 
advancement  of  justice,  amend  the  writ,  and  direct  it  to 
be  re-sealed.  In  the  case  oi Emery  v.  Howard  (a),  Parke,  B., 
is  reported  to  have  said,  that  a  party  does  not,  by  appearing 
to  defend,  waive  any  defect  in  the  writ  of  trial,  because, 
until  the  time  of  trial,  he  does  not  know  what  the  writ  will 
contain.  In  Masters  v.  Davy  (i),  where  the  same  ground 
of  waiver  was  relied  on,  and  the  answer  given,  was,  that 
the  defendant  had  not  arrived  at  the  Court-house  till  the 
jury  had  been  sworn,  and  did  not,  in  fact,  see  the  writ  of  trial 
till  the  following  day.  My  Brother  Wigktman  is  reported 
to  have  said,  ^*  he  might  still  have  seen  the  writ  of  trial ; 
it  was  his  duty  to  be  at  the  Court  in  time,  and  if  he  intended 
to  raise  such  an  objection  as  this,  he  should  have  raised  his 
objection  at  the  triaL"  My  Brother  Wightman  was  speaking 
of  defects  apparent  on  the  mere  inspection  of  the  writ,  and 
I  should  venture  to  think,  with  the  greatest  respect  for  my 
Brother  Parke,  that  if  the  irregularity  were  of  that  sort, 
and  it  were  shewn  that  the  defendant  bad  cither  in  fact 
seen  it,  or  had  full  means  of  seeing  it,  he  must  be  taken  to 

(a)  9  M.  &  W.  108.  (6)  Ante,  vol  2,  p.  340,  N.  S. 
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have  waived  it  by  electing  to  proceed  vrith  the  trial  (a);  on  the 
other  hand,  if  the  error  were  not  on  the  face  of  the  writ,  but 
was  ascertainable  only  by  the  knowledge  of  some  additional 
feet,  I  should  think  there  could  be  no  waiver  by  going  on 
with  the  trial,  and  that,  considering  the  correctness  of  the 
writ  to  be  a  matter  for  which  the  plaintiff  is  responsible,  a 
candid  consideration  of  the  defendant's  means  of  ascertain- 
ing it  should  be  adopted,  before  he  should  be  held  to  have 
waived  any  important  defect  in  it  In  the  present  case, 
the  defendant's  own  affidavit  shews  that  in  fact  he  examined 
the  vn-it  at  the  trial ;  but  it  is  not  clear  what  appeared  on 
the  face  of  it  at  that  time.  The  writ  had  been  altered 
once  before  the  day  of  trial ;  it  had  been  re-sealed.  On 
the  alteration,  and  before  the  re-sealing,  it  had  been  made 
returnable  on  the  1st  of  March.  As  the  trial  took  place 
on  the  5th  of  March,  the  defect  was  patent  on  the  record ; 
supposing  the  return  day  then  stood  for  the  1st  of  March, 
and  as  the  defendant  swears  that  he  examined  the  vmt 
then,  I  should  think  he  had  waived  the  objection,  if  it  were 
one  which  admitted  of  waiver.  But  the  writ  is  now  pro- 
duced with  a  third  seal  on  it,  and  has  the  return  day  8th 
of  March,  and  if  that  were  the  day  on  the  writ  at  the  time 
of  trial,  the  defect  would  not  be  patent,  and  I  should  think 
had  not  been  cured  by  the  defendant  going  to  trial  The 
defendant  otilv  swears  that  the  return  day  was  written 
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evidence  on  the  plaintiff's  part  justifies  me  in  drawing  this        1843. 

conclusion  as  to  the  feet,  and  if  the  defect  be  one  which     ^     v^"^ 

Ash BURTON 

may  be  waived.  I  should  hold  that  it  had  been.     But  ano-  t^* 

Sykes. 
ther  point  remains  for  consideration.     The  objection  here 

is  not  that  the  writ  omits  to  state,  or  misstates  some  ma- 
terial feet,  which,  while  it  exists,  still  leaves  it  an  authori- 
tative proceeding,  or  which  it  is  within  the  jurisdiction  of 
the  Court  to  supply  or  amend,  and  the  amendment  of 
whidi,  by  relation,  may  make  it  free  from  defect  at  the 
time  of  trial ;  but  it  is  the  omission  to  do  an  act  with 
r^ard  to  it,  which  alone  clothes  it  with  any  authority,  and 
without  which  it  is  no  writ  at  all.  Until  a  writ  be  sealed 
it  is  mere  waste  parchment,  and  confers  no  jurisdiction ; 
the  jury  try  the  cause  unsworn ;  the  witnesses  give  their 
evidence  under  no  legal  sanction.  When  it  is  sealed,  it  be- 
comes a  writ  from  the  day  of  the  teste  to  the  day  of  the 
return ;  when  it  is  resealed,  it  becomes  a  new  writ,  from 
the  day  of  reseating  to  the  new  day  of  return.  No  case 
was  cited,  nor  can  I  find  any  in  which  such  an  objection 
has  been  held  capable  of  waiver,  and,  upon  principle,  I 
think  it  cannot  What  I  have  already  stated  upon  this  last 
point,  disposes  of  the  application  to  amend ;  it  is  not,  in 
truth,  any  amendment  of  the  writ  that  is  needed,  but  an 
additional  act  to  be  done  to  it,  the  resealing  it,  and  that  act 
has  already  been  done  since  the  trial ;  what  is  needed  is, 
that  the  act  should  be  taken  to  have  been  done  before  the 
trial ;  but  if  this  were  in  the  power  of  the  Court  to  direct, 
I  should  decline  to  accede  to  the  request,  seeing  the  grave 
questions  which  might  be  raised  as  to  the  liabiUty  of  wit- 
nesses for  false  swearing,  if  such  applications  were  granted. 
The  rule,  therefore,  must  be  absolute,  but  the  error  seems 
to  have  been  occasioned  by  the  sheriff's  adjoiuning  his 
Court  without  consideration  of  the  consequences,  and  not 
at  the  prayer  of  the  plaintiff,  and  the  defendant  appears  to 
have  been  cognizant  of  the  defect ;  it  must  be,  therefore, 
without  costs. 

Rule  absolute  accordingly. 
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Where  a 
cause  was  at 
issue,  and  no- 
tice of  trial 
was  ffiTen  for 
the  first  sit- 
ting in  Term ; 
but,  bjr  reason 
of  die  length 
of  the  cause 
list  it  was  not 
then  tried,  and 
stood  for  die 
second  sit- 
ting, and  upon 
it  heitut  called 
on  at  the  se» 
cond  sittinff, 
the  plaintiff 
withdrew  the 
record ;  it  was 
held,  that  the 
defendant  was 
not  entitled  to 
his  costs  incur- 
red at  the  first 
sitting. 


Brett  v.  Stone. 

\^ LEASE  Y  moved  for  a  rule,  calling  upon  the  plaintiff 
to  shew  cause  why  the  Master  should  not  review  his  taxa- 
tion. The  cause  was  at  issue,  and  notice  of  trial  was 
given  for  the  first  sittings  in  this  Term.  The  trial  did  not 
then  come  on,  and  the  cause  was  made  a  remanet  to  the 
next  sittings.  The  cause  was  then  called  on  for  trial,  but 
the  plaintiff  withdrew  the  record.  The  defendant  obtained 
a  rule  for  costs  of  the  day,  but  the  Master,  upon  taxation, 
refused  to  allow  him  his  costs  for  the  first  sittings.  In 
Waters  v.  Weatherby  (a),  it  was  held  that  where  a  plaintiff 
is  prepared  to  try  at  one  sittings,  but  firom  the  pressure  of 
business,  the  cause  does  not  come  on,  and  at  the  second 
sittings,  he  is  compelled  to  withdraw  the  record,  because  it 
has  not  been  re-sealed,  he  is  still  not  liable  to  the  costs  of 
the  first  sittings.  In  that  case,  upon  reference  to  the 
original  affidavit,  it  appeared  that  the  plaintiff  had  obtained 
a  verdict,  and  that  case,  therefore,  was  distinguishable  firom 
the  present ;  for  here,  as  yet  there  had  been  no  trial,  and 
the  action  might  be  a  mere  experiment  by  the  plaintiff. 


WiGHTitfAN,  J. — I  think  that  the  plaintiff  ought  not  to 
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Bury  v.  Dunn.  ^^"v ' 

Alexander  obtained  a  mle,  calling  upon  the  de-  Under  the 
fendant  to  shew  cause  why  the  award  made  in  this  suit  24?«f  2^^  ^' 
should  not  be  referred  back  to  the  arbitrator,  in  order  that  ij^^f^  ^'" 

Pnu^  has  tn 

he  might   certify  (under  the  3  &  4  Vict  c.  24)  that  the  unfettered  dis. 

action  was  really  brought  to  try  a  right,  besides  the  mere  grant  or  refuse 

right  to  recover  damage  for  the  grievance  for  which  the  ^  ^J^^^ 

action  was  brought     It  appeared  that  the   plaintiff  and  J^£?!^^ 

defendant  were  owners  of  two  mills,  situated   upon  the  try  aright, 

same  stream,  and  the  action  was  brought  by  the  plaintiff  for  costs,  and 

in  respect  of  an  alleged  grievance  sustained  by  him,  by  J^*^i**^^ 

reason  of  the  improper  damming  up  of  the  mill-stream,  brought  to 

and  the  consequent  hinderance  of  his  right  to  its  waters,  therefore. 

The  defendant  pleaded  thirteen  pleas,  denying  the  plain-  J  ^t^rS^ 

tiff's  right  to  the  water,  and  otherwise  disputing  his  title ;  ^'^^^"^'f*"** 

and  issue  was  taken  on  these  pleas.    At  the  trial,  the  cause  reference  gives 

was  referred,  and  by  the  order  of  reference  it  was  pro-  tor  the  same 

vided  that  the  arbitrator  should  have  the  same  power  to  JudgT  "iJisi 

certify  which  is  possessed  by  a  Judge  at  Nisi  Prius,  and  ^™^  *°^  ^^^ 

that  in  the  event  of  any  dispute  as  to  the  meaning  or  effect  foses  to  grant 

of  the   award,  when  made,  it  should  be  lawful  for  the  cate,  the  Court 

award  to  be  referred  back  to  the  arbitrator  to  be  recon-  ^  "°*  ^^^^' 

pose  to  con- 
sidered and  amended  by  him,  if  necessary.     The  arbitrator  *«>^  ^^  di»- 

,        ,  cretion. 

made  his  award,  finding  in  favour  of  the  plaintiff  upon  every      Where  an 

issue,  and  awarding  a  farthing  damages,  and  by  his  award  ^^'foHiJury 

he  regulated  the  future  enjoyment  of  the  water.     The  ^af^g^JT"** 

award,  however,  contained  no  direction  as  to  costs.     The  to  which 

plaintiff  subsequently  applied  to  the  arbitrator,  requesting  anthadpl^d. 

that  he  would  certify  under  the  3  &  4  Vict  c  24,  s.  2,  that  J^eS^nyj^ 

the  action  was  really  brought  to  try  a  right,  so  as  to  enable  ▼wiousrighu 

the  plaintiff  to  obtain  his  costs,  but  he   had  refused  to  declaration, 

accede  to  this  application.     Probably  an  intimation  of  the  Illdthearbi. 

trator  found 
for  the  plaintiff  on  erery  issue ;  but  awarded  only  a  farthing  damages,  and  refused  on  application, 
after  the  award  was  made,  to  grant  a  certificate  for  costs,  the  Court  refused  to  send  back  tiie  award 
to  the  arbitrator,  under  a  clause  in  the  order  of  reference,  that  in  the  event  of  any  dispute  arising 
upon  the  award,  it  might  be  sent  back  to  be  reconsidered  and  amended. 


Bury 

V. 

Dunn. 
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184S.        opinion  of  the  Court  might  induce  him  to  alter  his  deter- 
mination. 

Whateley  shewed  cause.  The  arbitrator  had,  in  fact, 
exercised  a  discretion  upon  the  very  point  which  it  was 
now  sought  to  send  back  for  his  decision.  He  had  refused 
to  certify,  and  that  refusal  must  be  taken  to  be  on  the 
merits.  There  was  no  difficulty  raised  upon  the  award; 
the  meaning  of  the  arbitrator  was  obvious  and  clear,  and 
the  case,  therefore,  did  not  &11  within  the  clause  of  the 
order  of  reference  which  was  relied  on. 

AlexandeTy  in  support  of  the  rule.  It  was  obvious  that 
this  case  fell  within  the  very  meaning  of  the  Act  of  Par- 
liament. It  was  true  that  the  arbitrator  must  be  taken  to 
have  exercised  a  discretion  in  this  case,  but  the  Court 
could  not  but  see  that  that  discretion  had  been  improperly 
exercised,  and  would  relieve  the  plaintiff  from  the  injustice 
to  which  he  was  exposed.  The  action  could  have  been 
brought  for  no  other  purpose  but  to  try  a  right,  and  the 
effect  of  the  award  shewed  that  the  plaintiff  had  estab- 
lished the  right  which  he  claimed.  In  such  a  case,  a 
Judge  at  Nisi  Prius  could  not  but  have  granted  his  cer- 
tificate. [Coleridge^  J. — Suppose  a  Judge  at  Nisi  Prius 
had   improperlv  refused   his   certificate^  could   you    have 
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Bury 

V. 

Dunn. 


the  certificate  (a).  Now  in  two  cases,  Morison  v.  Salmon^ 
and  Barker  v.  Hollier  (b),  in  which  the  certificates  were 
granted,  it  has  been  determined  that  where  the  case  is 
within  the  statute — that  is,  where  the  action  may  have 
been  brought  to  try  a  right,  the  Judge  has  an  unfettered 
discretion  to  grant  or  refuse  the  certificate.  In  those 
cases,  it  is  true,  the  certificates  were  granted :  but  I  see  no 
ground  for  making  any  distinction ;  and  firom  the  nature 
of  the  thing,  it  is  impossible  for  any  one  to  be  so  well 
able  to  determine  on  the  fitness  of  granting  or  refusing 
the  certificate,  as  the  Judge  who  has  heard  the  evidence, 
and  who  is  called  upon  to  exercise  his  discretion  imme- 
diately afterwards;  a  circumstance  which  in  itself  points 
to  the  propriety  of  the  decision  being  by  him,  who  per- 
sonally has  conducted  the  investigation.  Further,  I  think 
it  follows  firom  the  same  considerations,  that  I  ought  not  to 
seek  to  interfere  with  the  exercise  of  the  arbitrator's  dis- 
cretion. While  the  matters  were  fi*esh  before  him,  he  was 
applied  to  and  refused ;  it  is  not  intimated  to  me  now  that 
he  has  changed  his  mind ;  and  I  have  every  reason  to  sup- 
pose that  with  the  advantages  he  has  had,  he  is  better 
qualified  to  determine  on  the  fitness  of  granting  or  refusing, 
than  I  can  be.  I  can  conceive  many  states  of  facts,  which, 
even  on  this  state  of  the  pleadings,  might  make  it  proper 
for  him  to  adhere  to  hia  original  determination.     The  rule 
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BURLEY  V.  WORRALL. 

f^REASy  moved  that  the  defendant  be  discharged  out  of  Wbere  notice 
custody  under  the  stat  48  Geo.  3^  c.  123,  he  having  been  theditcharge 
in  execution  for  twelve  calendar  months  for  a  debt  not  ^*ofcu2to^* 
exceeding  20L     The  only  point  of  doubt  was,  whether  there  ??^  ***•  *,® 

UeO«  Of  C«  1  £*if 

had  been  a  proper  notice  of  the  motion  given  ?     By  1  Reg.  was  tenred  on 
Gen.,  H.  T.,  2  Wm.  4,  s.  90,  ten  days'  notice  was  required,  jnne,  and  it 
In  this  case,  notice  had  been  served  on  the  3rd  of  June,  and  ^"^^*^ 
it  was  thereby  intimated  that  the  Court  would  be  moved  for  ^o»W  be  made 

*'  on  the  12th,  or 

the  dischai^  of  the  defendant  on  the  12th  of  June,  ''  or  so  lo  toon  at 

soon  as  counsel  could  be  heard."     The  motion  was  made  on  ^  hMrd,  (the 

the  14th  of  June,  and  it  was  submitted,  that  although  in  the  ™^*  ^^^ 

notice  served,  the  day  fixed  for  the  motion  was  less  than  daji*  notice.) 
,  -  1       ,  ^  ,  .  ,  ,  .the  C/Ourt  held, 

ten  days  fix>m  the  date  of  the  notice,  yet  that  as  the  motion  that  the  notice 

was  not  in  &ct  made  until  after  ten  days  had  expired,  the  ][^^!^f^^to^ 

Court  would  allow  the  prisoner  to  be  discharged.  grant  an  ap- 

*  ^  phcation  for 

the  discharge 

WiOHTBiAN,  J. — The  notice  is  bad ;  it  is  by  the  notice  i^t,  even 

that  the  pUintiff  is  to  be  guided,  and  here  the  defendant  *^'5^;^^'*^ 

Mve  him  a  notice  which  was  insufiicient     The  12th  of  ""<^  ?>I^  ^« 

14th  of  Jane. 
June  was  the  day  for  which  the  notice  was  given,  and  for 

anything  the  plaintiff  knows,  you  may  have  acted  upon  it. 

You  must  renew  your  proceedings. 

Rule  refiised. 


Regina  v.  The  Justices  of  Monmouthshire. 

A  RULE  had  been  obtained,  calling  upon  the  justices  of  Where  after  a 
Monmouthshire  to  shew  cause  why  a  mandamus  should  not  S^" removal 

was  served, 
sad  BO  notice  of  appeal  given  within  twentj-one  days,  the  panper  was  removed,  but  then  notice 
of  appeal  was  given,  and  the  appeal  was  lodged,  and  upon  trial,  the  order  was  quashed,  but 
the  Court  of  Quarter  Scmioos  renised  to  allow  to  the  appellants  the  costs  of  mamtenance  of  the 
paoper,  tins  Court  granted  a  mandamus,  compelling  them  to  enter  continuances  and  award  costs, 
holttag  that  the  9  Geo.  1,  c  7,  s.  9,  was  compulsory  in  its  provisions,  and  that  the  case  was  not 
aftcted  by  the  35  Geo.  3,  c.  101,  s.  2,  (which  provides  for  cosU  in  cases  of  napended  orders  of 
removal,)  nor  by  the  4  &  5  Wm.  4,  c.  76,  s.  84. 

VOU   ni. ^N.   8.  L  D,    P.   C. 
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1843.        issue,  commanding  them  to  enter  continuances  to  the  next 
Regina       quarter  sessions,  and  award  costs  in  the  matter  of  an  appeal 
-.«'•.         decided  on  the  7  th  of  April,  at  the  last  Spring  sessions. 

MoNMOtTTH- 

Stnirke  shewed  cause.  It  appeared  that  on  the  4th  of 
November,  1842,  an  order  for  the  removal  of  a  pauper  from 
a  parish  in  Monmouthshire  to  another  parish  in  Somerset- 
shire, was  made  under  the  hands  and  seals  of  two  justices 
of  the  former  county ;  the  order  was  suspended,  and  on  the 
11th  of  October,  notice  of  the  suspended  order  was  served. 
No  notice  of  appeal  was  given  within  twenty-one  days,  and 
on  the  30th  of  December  the  pauper  was  removed.  Notice 
of  appeal  was  subsequently  served,  and  an  appeal  was 
entered  against  the  order;  and  on  the  7th  of  April  the 
appeal  came  on  to  be  heard.  The  order  of  removal 
was  quashed,  and  thereupon  the  appellants  applied  that 
they  might  be  allowed  certain  costs  which  had  been  incurred 
in  respect  of  the  maintenance  of  the  pauper,  after  his 
removal,  and  down  to  the  time  of  hearing  the  appeal; 
the  application  was,  however,  rejected,  upon  the  ground 
that  the  allowance  of  such  costs  was  discretionary  with  the 
justices.  The  present  rule  had  been  obtained  upon  the 
ground  that  the  justices  had  no  discretion  in  the  matter, 
but  that  by  the  9  Geo.  1,  c  7,  s.  9,  they  were  compelled  to 
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Sudrke  now  contended;   first,   that    the  justices    had   a       1843. 
discretion  under  these  provisions  to  grant  or  refuse  the     '"b^^ina 
costs,  and  that  they  at  least  must  be  deemed  entitled  to  ^    ,<'• . 
inquire  whether  the  costs  had  been  properly  incurred;  and    BioNMouxH- 
secondly,  that  whether  the  costs  had  been  under  the  4  &  5 
Wm.  4,  a  76,  ss.  84  and  99,  the  appellants  had  another 
remedy  for  their  costs,  and  that  the  Court,  therefore,  would 
not  interpose  by  mandamus.     By  the  84th  section  of  the 
Poor  Law  Amendment  Act,  it  was  provided,  '^that  the 
parish  to  which  any  poor  person,  whose  settlement  shall  be 
in  question  at  the  time  of  granting  relief  shall  be  admitted 
or  finally  adjudged  to  belong,  shall  be  chargeable  with  and 
liable  to  pay    the  cost  and  expense  of  the  relief  and 
maintenance  of  such  poor  person,  and    such   cost  and 
expense  may  be  recovered  against  such  parish  in  the  same 
manner  as  any   penalties  or  forfeitures  are  by  this  act 
recoverable."     Section  99  provided  for  the  recovery   of 
penalties  and  forfeitures  under  the  act,  before  any  two 
justices,  and  enacted,   that  they  might  be  recovered  by 
distress  warrant  to  be  signed  by  two  justices.  [Coleridge^  J. 
— How   would  the  costs  of  maintenance   be  ascertained 
with   a   view  to  such   proceedings?]     By  the   removing 
justices.     But  further  the  subject  of  costs  of  maintenance 
oa  suspended  orders  was  distinctly  provided  for  by  the 
35  Geo.  3,  c.  101,  s.  2,  which  provided,  that  *^  the  charges 
jwoved  upon  oath  to  have  been  incurred  by  such  suspension 
at  any   order  of  removal,  may,  by  the  said  justices  be 
directed  to  be  paid  by  the  churchwardens  and  overseers  of 
the  parish  or  place  to  which  such  poor  person  is  ordered  to 
be  removed,  in  case  any  removal  shall  take  place,  or  in 
case  of  the  death  of  such  poor  person  before  the  execution 
of  such  order ;  and  if  the  churchwardens  or  overseers  of 
the   parish,   tovmship,   or  place,   to  which   the  order  of 
removal  shall  be  made,  shall,  upon  the  removal  or  death  of 
such  person  ordered  to  be  removed,  refuse  or  neglect  to 
pay  the  said  chaiges,  within  three    days  after  demand 
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1S43.       thereof,  and  shall  not  within  the  same  time  ffive  notice  of 
Regina       appeal*  M  is  hereinafter  mentioned,  it  shall  and  may  be 

^    ,«'• .       .  lawful  for  one  lustice  of  the  peace,  by  warrant  under  his 
The  Justices  of  .        ^        ,  ^  *^  .         j.  ,        j 

MovMovTH"  nana  and  seal,  to  cause  the  money  mentioned  m  such  order 
to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of 
the  person  or  persons  so  refusing  or  neglecting  pay- 
ment, ftc." 

Kinglakcj  in  support  of  the  rule.  St.  Mcarjfs^  Nottingham 
V.  KirkUngtan  (a),  and  Rex  v.  7%^  Justices  of  Norfolk  (6), 
distinctly  shewed  that  the  stat  9  Geo.  1,  c.  7,  s.  9,  was 
imperative,  and  that  the  justices  at  sessions  having  quashed 
an  order  of  removal,  were  bound  to  grant  to  the  appellants 
any  costs  of  maintenance  which  might  have  been  incurred. 
The  only  question,  therefore,  which  arose  was,  whether  the 
84th  section  of  the  4  &  5  Wm.  4,  c.  76,  had  effected  any 
alteration  of  the  law.  It  was  submitted  that  it  had  not, 
for  that  that  section  referred  only  to  cases  where  the  pauper 
was  not  actually  removed,  and  to  costs  incurred  by  a 
respondent  parish.  The  35  Geo.  3,  c.  101,  s.  2,  had  no 
bearing  whatever  on  this  case. 

Coleridge,  J. — I  am  of  opinion  that  this  rule  must  be 
made  absolute,  for  that  the  stat  9  Geo.   1,  c,  7,  s.  9,  is 
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Law  Amendment  Act,  the  law  was  clear.      The  doubt  1843. 

which  is  sought  to  be  rased,  rests  on  the  84th  section  of  r^^JJJT^ 

that  statute;  but  I  think  that  the  arg:ument  put  jforward  «"• . 

in  &¥our  of  an  application  to  the  two  removing  justices,  Monmouth. 

after  the  hearing  of  an  appeal  by  the  Court  of  quarter  *"'^^' 
sessions,  cannot  prevail 

Rule  absolute  accordingly. 


Doe  dem.  Middleton  v.  Roe. 

%J NTHANK  moved  for  judgment  against  the  casual  Where  the 
ejector.    The  a£Sdavit  stated,  that  the  clerk  to  the  attorney  declaredoii  and 
fiwr  the  lessor  of  the  plaintiff  had  gone  to  the  premises  in  ^^^7^  t 
question  in  the  cause,  and  had  there  seen  the  servant  of  wrrant  ot 

,  ,  the  tenent  in 

the  tenant  in  possession,  to  whom  he  had  delivered  the  poeeeiiioii,  on 
declaration  and  notice ;  on  the  day  after  the  commence-  \g^^  ^"daT' 
ment  of  Term,  the  deponent  saw  the  tenant  in  possession,  ^^^  ^^  *'°": 

'  r  r  '  menoement  of 

who  then  had  the  papers  which  had  been  left  with  his  Tenn,  the 

servant  in  his  hands,  and  who  agreed   that  the   service  sentedthat 

which  had  been  effected  should  be  good  service;  it  was  ghouWbeniffi. 

not  stated  that  the  tenant  had  admitted  that  the  papers  ci^^^*  •^  &t 

the  time  the 

reached  his  hands  before  the  commencement  of  Term.         tenant  had  the 

declaration  and 
notice  in  his 

WiQHTiCAN,  J.,  granted  a  rule  nisL  h3w»t^-^* 

mitted  that  the 
n    ,  i*      1  papers  reached 

Rule  nisi  accordmgly.      km  before 

Term;  the 
Court  granted  a  rule  nisi  for  jadgroent  against  the  casoal  ejector. 
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To  a  declara- 
tion, containing 
a  count  on  a 
bill  of  ex. 
change,  and  a 
count  on  an 
account  stated, 
the  defendant 

S leaded  to  the 
ret  count  a 
plea  introduc- 
ing new  mat- 
ter,  but  con- 
cluding to  the 
country,  in- 
stead of  with  a 
verification,  and 
to  the  second 
count,  a  plea  of 
the  general 
issue;  the 
pleas  were  not 
signed  hj 
counsel:  Held^ 
firet,  that  the 
plaintiff  was  at 
libertj  to  sign 
judgment  upon 
the  whole  re- 
cord;  for  that 
the  Reg.  Gen., 
H.  T,  2  Wm. 
4,  r.  107,  in 
providing  that 
no  pleamng 
which  con- 
cludes to  the 
country  need 


Stevens  v.  Angell. 

I^ ETERSDORFF  shewed  cause  against  a  rule  obtadned 
by  Martin^  for  setting  aside  the  judgment  signed  in  this 
action,  and  all  subsequent  proceedings,  with  costs.  It  was 
an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange  for  150/!.,  and  the  declaration  contained  a  count  on 
the  bill  in  the  ordinary  form,  and  also  a  count  on  an  account 
stated.  On  the  7th  of  April,  the  defendant  pleaded  a  plea 
to  the  first  count,  alleging  that  the  bill  was  accepted  without 
consideration  by  the  defendant  on  an  arrangement  made  be- 
tween him  and  the  drawer  of  the  bill,  that  the  instrument 
should  not  be  passed  away  or  indorsed,  except  before  it 
should  have  arrived  at  maturity  (a) ;  it  then  averred,  that  the 
bill  was  indorsed  to  the  plaintiff  after  it  had  arrived  at  ma- 
turity, and  that  the  plaintiff  had  notice  of  the  premises ;  the 
plea  concluded  to  the  country.  The  defendant  pleaded  non- 
assumpsit  to  the  second  count  Neither  plea  was  signed  by 
counsel.  On  the  10th  of  April,  the  plaintiff  signed  judgment 
or  want  of  a  plea.  Peter sdorff  now  contended  that  the  judg- 
ment  was  right,  for  that  the  first  plea  contained  new  matter, 
and  informally  concluded  to  the  country  instead  of  with  a  veri- 
fication, and  was  not  signed  by  counsel.  The  necessity  for 
counsel's  signature  depended  upon  the  Reg.  Gen.,  1655, 
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verification,  and   must  be  signed  by  counsel     The  plea       1843. 
here  pleaded  was  obviously  a  special  plea,  within  the  meaning    ^"^^^^^J^ 
of  the  first  ledted  rule ;  its  improper  conclusion  could  not  *• 

render  it  the  less  within  that  rule.  The  true  construction  to 
be  put  upon  the  rule  secondly  referred  to,  was  this,  that 
pleadings  which  properly  conclude  to  the  country  need  not 
be  signed  by  counsel  The  plea  in  this  case  ought  to  have 
concluded  with  a  verification  and  not  to  the  country,  and  the 
judgment  wasrightly  ngnedon  the  ground  of  the  irregularity. 
That  the  plaintiff  had  not  taken  judgment  for  too  much,  in 
signing  judgment  upon  both  pleas,  was  established  by  the 
decision  of  the  Court  of  Exchequer  in  Macher  v.  Billing  (a). 
There,  the  general  issue  being  pleaded  to  a  part  of  the  de- 
claration, and  the  Statute  of  Limitations  to  the  remainder, 
without  the  signature  of  counsel,  it  was  held  that  the  plain- 
tiff was  entitled  to  sign  judgment  for  the  whole;  and 
Parke,  B.,  said,  **  Both  pleas  make  together  but  one  plea; 
and  as  the  plea  of  the  Statute  of  Limitations  required  to  be 
signed,  the  whole  plea  was  void."  In  Spencer  v.  CartUck  (&). 
PatUum,  3^  seemed  to  have  expressed  an  opinion  at  Cham- 
bers to  a  contrary  effect:  but  Shield  v.  Twigg{c),  was  a 
decisive  authority,  that  the  plaintiff  was  entitled  to  treat 
the  whole  as  one  plea,  and  to  sign  judgment  accordingly. 
There,  the  declaration  contained  a  count  for  work  and 
labour,  and  a  count  on  an  account  stated;  the  defendant 
{deaded  nunquam  indebitatus  to  the  whole  declaration,  and 
also  a  special  plea,  concluding  with  a  verification :  the  latter 
plea  was  not  signed  by  counsel  and  judgment  was  signed ; 
and  the  Court  held  that  the  whole  might  be  treated  as  a 
nullity,  and  that  the  judgment  was  rightly  signed.  Thompson 
V.  Nicholas  {d)  supp(Mted  the  argument  that  the  true  test  to 
be  applied  to  the  construction  of  the  Beg.  Gen.,  2  Wm.  4, 
was  the  substance  of  the  pleading.  In  that  case,  it  was  held 
that  though  a  replication  of  nul  tiel  record  concludes  with 

(a)  Ante,  roL  3,  p.  246,  O.  S. »  (c)  Ante,  Tol  9»  p.  751»  O.  S.; 

8.  C.  1  C,  M.  &  R.  577.  S.  C.  8  M.  &  W.  289. 

(*)  Ante,  Tol.  3,  p.  247.  O.  S.  n.         (rf)  Ante,  vol.  2,  p.  226,  N.  S. ; 

(«).  S.  C.  10  M.  U  W.  330. 
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an  improper  verification,  it  does  not,  therefore,  require 
counsel's  signature ;  and  Lord  Ahinger^  C.  6.,  in  giving 
judgment  said,  "  The  proper  mode  of  ascertaining  the  ne- 
cessity for  such  signature,  is  to  look  at  the  substance  of  the 
plea,  not  to  its  conclusion,"  It  would  probably  be  con- 
tended that  the  objection  to  the  plea  was  ground  of  de- 
murrer, and  ought  to  have  been  taken  by  demurrer.  Such 
an  argument,  however,  would  not  prevail ;  for,  first,  if  it  were 
allowed,  the  result  would  be  that  pleas  would  be  so  pleaded 
with  a  view  to  provoke  demurrers ;  and,  secondly,  it  was 
not  because  such  a  remedy  might  be  open  to  the  plaintiff, 
that  he  was  not  at  liberty  to  avail  himself  of  the  more  simple 
and  efficacious  one  of  signing  judgment  Hockley  v.  Sut- 
ton (a)  was  also  referred  to. 


Martin,  in  support  of  the  rule.  Prima  fiu^ie  the  plea  was 
a  good  plea;  and  although  it  concluded  to  the  country 
instead  of  with  a  verification,  that  was  ground  only  of 
special  demurrer,  and  the  plaintiff  could  not  take  advantage 
of  the  objection  by  signing  judgment  But  at  all  events, 
judgment  had  been  signed  for  too  much,  for  supposing  the 
special  plea  to  have  been  demurrable,  or  possibly  bad,  and 
that  the  plaintiff  was  entitled  to  judgment  on  that  plea,  there 
was  still  the  plea  of  the  general  issue  on  the  record,  which 


Angbll. 


TRINITY   TERM,   6   VICT.  153 

Abinger,  C.  B.,  spoke  with  approbation  of  this  decision.  In  1843. 
referring  to  the  case,  he  said,  "There,  the  judgment  was  ^^^^^ 
clearly  signed  for  too  much,  because  the  bad  plea  was  con- 
fined to  one  count,  and  there  was  jbl  good  defence  to  the 
other."  That  observation  precisely  met  this  case.  But 
the  rule  of  2  Wm.  4,  was  positive  in  its  provisions,  that  no 
plea  whatever  concluding  to  the  country  need  be  signed ; 
it  was  no  matter  whether  the  conclusion  was  right  or  not, 
that  rule  must  be  taken  to  prevaiL  Nor  could  there  be 
any  hardship  in  adopting  such  a  construction,  because  the 
objection  was  still  open  to  the  plaintiff  on  demurrer. 

Cur.  adv.  vult. 

Coleridge,  J. — This  was  a  rule  to  set  aside  a  judgment, 
which  had  been  signed  under  the  following  circumstances. 
The  declaration  was  on  a  bill,  with  the  money  counts ;  to 
the  first  count  there  was  a  special  plea,  averring  new 
matter,  and  concluding  to  the  country  ;  to  the  residue  non 
assumpsit  was  pleaded.  There  was  no  signature  by 
counsel.  It  was  alleged  that  although  the  special  plea 
was  demurrable  for  its  wrong  conclusion,  still  as  it  did  not 
conclude  in  feet  to  the  country,  the  signature  of  counsel 
was  unnecessary,  and  it  was  fiirther  urged  that  at  all  events 
the  judgment  was  signed  for  too  much,  there  being  a  good 
plea  to  part  of  the  declaration.  I  think  the  proper  con- 
struction was  put  by  Mr.  Petersdorff  upon  the  rule  of 
H.  T.,  2  Wm.  4,  which  declares,  that  no  plea  concluding 
to  the  country  need  be  signed  by  counsel  It  means, 
no  ^\eA  properly  concluding  to  the  country.  Unless  this 
be  done,  it  is  obvious  that  a  defendant  in  a  dishonest 
attempt  at  delay  may  purposely  break  the  rule  in  order  to 
induce  a  demurrer.  In  Thompson  v.  Nicholas  (a),  Lord 
Abinger  says,  that  the  proper  mode  of  ascertaining  the 

(a)  Ante,  vol.  2,  p.  225,^  N.  S. 
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'^ V ' 

Stevens 

V. 

Anoslu 


necessity  for  counsel's  signature  is  to  look  at  the  substance 
of  the  plea,  not  to  its  conclusion.  I  quite  agree  in  this 
observation,  and  according  to  this,  the  plea  ought  to  have 
been  signed,  and  is  a  nullity  for  want  of  it  This  raises  the 
second  point  made  for  the  rule,  as  to  which  the  authorities 
seem  at  variance.  In  Speticer  v.  Cartlick,  (a),  my  Brother 
Patteson  held,  when  the  plea,  defective  for  want  of 
signature,  was  to  part  of  the  declaration,  and  there  was  a 
good  plea  to  the  residue  of  the  declaration,  that  judgment 
signed  for  the  whole  was  signed  for  too  much,  and  he  set  it 
aside ;  and  in  Shield  v.  Twigg  {b\  thb  case  being  cited. 
Lord  Abinger  approved  of  the  decision.  But  it  is  to  be 
observed,  that  he  thought  the  case  before  him  clearly 
distinguishable,  so  that  his  observation  was  extra-judicial. 
On  the  other  hand,  in  Mojcher  v.  Billing  (c),  the  very  point 
came  for  decision  before  the  Court  of  Exchequer,  and 
Parke,  B.  said,  **  both  pleas  make  together  but  one  plea, 
and  as  the  plea  of  the  Statute  of  Limitations  required  to  be 
signed,  the  whole  plea  was  void."  In  this,  the  Court 
concurred.  Shield  v.  Twigg  also  decides  that  where  there 
is  a  plea  to  one  count  requiring  signature,  but  unsigned, 
and  a  good  plea  to  the  whole  declaration,  judgment  may 
be  signed  for  the  whole ;  and  this  also  seems  a  principle 
opposed  to  Spencer  v.  CartUck,  for  if  the  good  plea  to  part 
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satigfiurtory  to  me  to  be  able  to  state^  that  I  have  conferred        1843. 

on  the  point  with  my  Brother  Patteson^  and  that  he  agrees  SrBrgNt 

with  me  in  thinking  the  rule  laid  down  by  Parke,  B.,  is  the  akgell. 
correct  rule.     This  rule,  therefore,  must  be  discharged. 

Rule  dischaiged  (a), 
(a)  Vide  Badman  v.  Pugh,  ante,  Tol.  2,  p.  907,  N.  S. 


SBflTH  V.  Dickenson. 

t/.  ADDISON  obtained  a  rule,  calling  upon  the  plaintiff  TJ^/^" 

to  shew  cause  why  the  defendant  in  this  action  should  not  action  of  tret. 

be  discharged  out  of  custody.     It  was  an  action  of  trespass,  ^^  a  jn^ct 

and  was  tried  before  Parke,  B.,  on  the  7th  of  March,  at  the  ^J^^^'^g^' 

Spring  Assizes  for  the  county  of  Lincoln.     The  jury  found  damagei,  aiKl 

a  verdict  for  the  plaintiff  with  32/.  85. 4i(L  damages,  and  the  g^ted  a  cer- 

leamed  Judge  granted  a  certificate,  under  1  Wm.4,  c.7,  s.2,  |  Wm.^  ^^^7 

that  execution  oueht  to  issue  on  the  13  th  of  March  for  the  ■•  *»  fo' ■!»««*/ 
^^  exeeatioo  for 

sum  found  by  the  verdict.     On  the  12th  of  March,  notice  of  the  damagei 
taxation  of  costs  was  giv^n  for  the  following  day,  and  on  the  plaintiff" 
the  13th,  the  taxation  took  place,  and  the  Master's  allocatur  JjltSftMw^ed 
was  made  for  69^  \2s.  S(L     On  the  same  day,  judgment  aca.  sa.  in- 

_    -        ,  ^  ,     .  -       donod  to  levj 

was  Signed  for  the  aggregate  sum  of  102/.  1^.,  bemg  the  the  damages 

amount  of  damages  and  costs,  and  a  ca.  sa.  was  issued,  in-  ^he^costs,'^ 

dorsed  to  levy  only  32/.  85.  4rf.,  the  damages  awarded  by  J^j^J**®^^®' 

die  jury ;  but  in  the  body  of  the  writ,  the  sheriff  was  di-  arrested;  and 

rected^  in  the  usual  terms,  to  take  the  defendant  in  execu-  the  amount  of 

tion  for  102i  1*.,  which  the  plaintiff  by  the  judgment  of  ^VwllH^r* 

the  Court  had  recovered,  as  well  for  his  damaires,  as  his  cliarged;  HM, 

costs  and  charges  in  and  about  prosecuting  the  suit     The  tiff,  by  such  ar- 

defendant  was  taken  in  execution  upon  this  writ,  and  upon  damages  only, 

payment  of  S2L  Ss.  4d.,  was  dischaiged  by  the  sheriff.    On  J^J^^J^J^*^ 

the  18th  of  May,  the  plaintiff  sued  out  a  second  writ  of  wcond  writ  for 

'  the  costs  ;  for 

that  under  the 
eertiicate  both  damages  and  costs  might  have  been  included  in  the  writ ;  and  that  if  by  the 
eertiicatc,  the  amount  of  the  execution  had  been  limited  to  a  oortion  of  the  damages  only, 
the  plaintiff  should  hare  sued  out  a  special  writ,  reciting  the  certincate,  and  directing  a  leyj  ior 
the  amount  of  such  damages  only. 
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Smith 

V. 

Dickenson. 


ca.  sa.,  expressed  to  be  to  satisfy  the  plaintiff  of  69^  I2s,  Sd. 
which,  &c.,  were  "  awarded  to  the  plaintiff  for  his  costs  and 
charges  by  him  in  and  about  his  suit  in  that  behalf  ex- 
pended." The  former  writ  was  not  attended  to  in  this  pro- 
cess, and  it  was  indorsed  to  levy  the  sum  of  69/L  12«.  Sd. 
The  defendant  was  taken  in  execution  on  this  second  writ, 
and  by  the  present  motion  it  was  sought  to  procure  his 
discharge  from  this  arrest,  on  the  ground  that  he  had 
been  already  taken  in  execution  on  the  same  judgment 


Erk  and  JVorlledge  now  shewed  cause.  The  defendant 
had  been  originally  taken  in  execution  for  the  damages 
only,  which  were  irrespective  of  the  plaintiff's  claim  for 
costs,  and  it  was  for  the  damages  only  that  the  learned 
Judge  had  granted  his  certificate.  And  this  was  warranted 
by  the  1  Wm.  4,  c  7,  s.  2.  Unless  such  a  mode  of  pro- 
ceeding as  had  been  adopted  was  sanctioned,  the  plaintiff 
would  be  left  without  any  remedy  for  his  costs :  for  although 
it  might  be  admitted  that  ordinarily  a  plaintiff  could  not 
have  two  executions  on  the  same  judgment,  yet,  in  this 
case,  the  result  of  the  application  of  such  a  rule,  would  be, 
first,  to  render  the  Judge's  certificate  nugatory,  for  that 
only  authorized  the  issuing  of  speedy  execution  for  the 
damages ;  or,  secondly,  to  deprive  the  plaintiff  of  his  costs 
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WiQHTMAN,  J.— In  this  case  a  rule  had  been  obtained,  1^43. 
calling  on  the  plaintiff  to  shew  cause  why  the  defendant  Smith 
Dickenson  should  not  be  discharged  out  of  the  custody 
of  the  sheriff  of  Lincolnshire,  on  the  ground  that  he  had 
been  before  taken  in  execution  on  the  same  judgment  It 
appeared  that  the  cause  had  been  tried  at  the  Assizes  held 
on  the  7th  of  March,  and  that  a  verdict  was  found  in  fiivour 
of  the  plaintiff  for  S2L  Ss.  4dl,  and  the  Judge  before  whom 
the  trial  was  had  granted  his  certificate,  that  execution 
dioald  be  issued  for  the  sum  recovered  by  the  verdict  on 
the  13th  of  March  then  next  Between  the  7th  and  the 
13th  of  March,  the  plaintiff  taxed  his  costs  in  the  usual 
manner,  and  having  signed  judgment  for  debt  and  costs, 
amounting  altogether  to  102L  U.,  he  issued  a  writ  of  ca.  sa. 
against  the  defendant  The  writ  recited  the  recovery  of 
the  whole  debt,  and  in  the  body  directed  the  sheriff  to  take 
the  defendant  in  execution  for  the  sum  recovered  by  the 
judgment,  which  included  not  only  the  amount  of  the 
verdict,  but  also  the  costs.  The  writ,  however,  was  in- 
dorsed to  levy  only  the  sum  named  in  the  Judge's  certifi- 
cate, namely,  the  amount  of  the  verdict,  and  the  defendant 
having  been  taken  on  the  writ,  was  discharged  on  payment 
of  32/.  Ss.  4iL  After  that,  and  at  the  time  when  the 
plaintiff,  according  to  the  ordinary  course  of  proceeding, 
would  have  been  entitled  to  issue  execution,  he  issued 
another  writ  of  ca.  sa.,  reciting  the  same  judgment,  and  in 
the  common  form,  but  indorsed  to  levy  the  difference  be- 
tween the  verdict  and  the  total  amount  of  the  judgment, 
namely,  69L  I2s.  Sd.,  the  sum  at  which  the  costs  were 
taxed.  On  that  writ  the  defendant  was  taken  in  execution, 
and  under  that  writ  he  still  remains  in  custody ;  the  ques- 
tion is,  whether  the  process  is  regular  or  not  ?  It  seems  to 
me  that  it  is  irregular,  and  that  this  rule  for  his  discharge 
must  be  made  absolute.  It  is  not  necessary  to  determine 
in  this  case,  whether  the  execution  which  was  ordered  by 
the  Judge's  certificate  might  or  might  not  have  issued  for 
the  whole  amount  for  which  the  judgment  was  signed. 
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that  is,  both  the  amount  of  the  costs  and  the  verdict ;  but 
I  am  disposed  to  think  that  it  could,  and  that  where  the 
certificate  of  a  Judge  provides  that  the  execution  shall 
issue  for  the  virhole  amount  w^hich  is  recovered,  the  costs 
are  incident  to  the  recovery,  and  that  the  execution  may 
be  as  well  for  the  costs  as  for  the  amount  recovered  by  the 
verdict;  and  that  a  partial  execution  is  only  necessary 
where  the  order  of  the  Judge  directs  that  execution 
shall  issue  for  a  part  only  of  the  sum  recovered  by  the 
verdict  In  that  case,  the  first  writ  of  execution  should  be 
a  special  writ,  under  the  statute,  reciting  the  Judge's  cer- 
tificate, and  the  direction  to  the  sheriff,  in  the  body  of  the 
writ,  should  be  not  to  levy  for  the  whole  sum  for  which 
judgment  has  been  signed,  but  for  the  special  sum  ordered 
by  the  certificate  ;  and  if  a  second  execution  for  the  residue 
of  the  amount  recovered  and  the  costs  become  necessary, 
the  previous  writ  ought  to  be  recited,  and  it  should  appear 
that  the  second  writ  was  not  for  the  same  cause  as  the  first, 
the  first  being  founded  upon  the  Judge's  certificate,  and 
the  second  upon  the  final  judgment.  In  the  present  case,  it 
appears,  looking  at  the  two  writs,  that  the  defendant  has  been 
twice  taken  in  execution  to  satisfy  the  same  judgment  The 
first  writ  is  in  the  common  form  to  satisfy  both  damages  and 
costs,  which  includes  the  whole  amount  Whatever  sum  the 
party  choaes  to  iodorse  on  his  writ  is  that  on  payment  of 
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Walker  v.  Medland. 
ISlMON  had  obtuned  a  rale,  calling  upon  the  defendant  Wliere  a  writ 


to  shew  cause  why  judgment  of  non  pros.,  and  all  subse-  waisu^^t 
quent  proceedings  should  not  be  set  aside  for  irregularirfr,  Sriee  ^^ 
with  costs,  upon  the  ground  that  no  appearance  had  been  ffcted  onber 
entered  for  the  defendant   From  the  affidavits  it  appeared,  their  joint  re- 
that  on  the  2nd  of  April,  1842,  the  plaintiff  sued  out  a  the  time  of 
writ  of  summons  directed  to  Sarah  Medland,  and  it  was  S^^^jJjJ  j,^ 
sworn  that  the  action  was  brought  on  a  bill  of  exchange  of  wai  8.,  tnd 
which  she  was  the  acceptor;  on  the  11th  of  April,  the  wai  sworn  on 
plaintiff's  attorney,  accompanied  by  a  friend,  called  at  the  ^^u^)^ 
house  occupied  by  Sarah  Medland,  and  her  sister  Phoebe  ^^^  ^^ 

'i  eopyienredto 

Medland;   the  plaintiff's  attorney  went  into  the  house  bernster, 
(leaTing  his  friend  outside),  and  there  saw  Phoebe  Med-  ment  wai  oon. 
land,  to  whom  he  delivered  the  copy  of  the  writ  of  sum-  Sif!*^^^ 
monsi,  and  on  joining  his  friend,  told  him  that  he  had  left  treated  the 
the  writ  with  Phoebe  for  Sarah ;  on  behalf  of  the  plaintiff  having  been 
it  was  also  sworn  that  Phoebe  denied  that  she  was  the  benelf,u^ 
person  named  in  the  writ;  no  appearance  was  entered  ^J'elMSed*^* 
within  eight  days,  but  on  the  tenth  day  an  appearance  was  entered  an  ap. 
oxtered  in  the  following  terms,  '*  Phoebe  Medland,  sued  as  *•  p.  sued  ai*' 
Sarah  Medland."    A  demand  of  declaration  was  subse-  ^^e^\j^^ 
quently  served  upon  the  plaintiff,  but  no  declaration  beimr  «j*n<lcdade- 

i  r-_j    •   -1  .  ^  -J  claration.  bat 

dehTered»  judgment  of  non  pros,  was  signed*  then  received 

an  intimation 
that  she  was 

WkUehurMt  shewed  cause  against  the  rule,  and  produced  "^eidtfto^ 
affidavits  in  which  it  was  sworn  that  at  the  time  of  service  med,  notwitb- 
of  the  copy  of  the  writ   of  summons,  Phoebe  Medland  she  signed 
denied  she  was  the  person  named  in  the  writ,  but  that  nonpros! ;^ the 
notwithstanding  such  denial,  she  was  served,  as  if  she  S^J^*"*^ 
were  the  real  defendant  in  the  action,  and  without  any  with  costs. 
directions  to  give  the  copy  of  the  writ  to  her  sister,  as  was 
sworn  on  behiJf  of  the  plaintiff.     Upon  this  state  of  &cts 
it  was  submitted,  that  Phoebe  was  entitled  to  treat  the 
proceedings  in  the  action  as  having  been  taken  against 
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herself,  and  that  therefore  the  appearance  entered,  and 
the  subsequent  demand  of  declaration  and  judgment  of 
non  pros,  were  regular.  The  plaintiff,  it  was  clear,  had 
treated  Phoebe  as  the  real  defendant,  for  he  had  persisted 
in  serving  her  in  spite  of  her  denial,  that  she  was  the 
person  sued ;  he  had  allowed  her  to  enter  an  appearance 
in  her  own  name,  without  taking  any  measure  to  set  it 
aside,  and  she,  therefore,  if  he  had  no  intention  of  pro- 
ceeding further  against  her,  was  entitled  to  sign  judgment 
to  obtain  the  costs  to  which  she  had  been  unnecessarily 
put.     Prigmore  v.  Bradley  (a),  was  cited. 


Simon,  in  support  of  the  rule.  The  obvious  intention 
of  the  two  sisters,  Phoebe  and  Sarah,  had  been  to  mislead 
the  plaintiff,  and  to  put  him  to  unnecessary  and  useless 
costs.  The  plaintiff  had  never  treated  the  service  as  an 
effective  service ;  he  had  not  sought  to  enter  an  appearance, 
and  it  was  sworn,  that  where  the  demand  of  declaration 
was  served,  a  distinct  intimation  was  given  to  the  defendant's 
attorney  that  Phoebe  was  not  the  person  who  was  sued, 
and  was  not  looked  upon  as  the  real  defendant,  and  that 
Sarah,  who  was  the  real  defendant,  was  considered  not  to 
have  been  served  with  process.  The  party  who  had  now 
appeared  did  not  enter  the  appearance  until  after  the  eight 
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that  she  was   not   the    person  named  in    the   writ,  but        1843. 
that  Sarah  was  her  sister,  was  told,  that  if  she  was  not  the     '^^^^tlmT' 
person  named,  she  might  give  the  writ  to  her  sister ;  but  «• 

the  defendant,  Phoebe,  denies  that  any  such  directions  were 
given  to  her,  though  she  admits  that  she  said  her  name 
was  not  Sarah.  No  appearance  was  entered  within  eight 
days  from  this  service,  nor  at  any  time  by  the  plaintiff;  but 
on  the  tenth  day,  Phoebe  entered  an  appearance  thus; 
''Phoebe  Medland,  sued  as  Sarah  Medland,"  treating  the 
service  as  intended  to  be  made  on  herself.  And  if  she  were 
entitled  so  to  treat  it,  there  seems  no  objection  to  the  form 
of  the  entry,  nor  to  her  right  to  enter  an  appearance  for 
herself  after  the  expiration  of  eight  days  from  the  service, 
as  the  plaintiff  has  not  in  the  meantime  availed  himself  of 
his  right  to  enter  an  appearance  for  her.  The  question, 
therefore,  is,  whether  Phoebe  is  to  be  considered  as  the 
defendant  in  the  cause?  If  she  be,  she  has  been  served, 
and  has  duly  entered  an  appearance,  and  the  judgment  is 
regular;  if  Sarah  b  to  be  considered  as  the  defendant,  it  is 
clear,  that  she  has  not  been  served  personally,  and  there  is 
no  evidence  that  the  writ  has  ever  reached  her,  and  certainly 
no  appearance  has  been  entered  for  her.  Upon  the  facts 
of  the  case,  I  think  the  latter  is  the  true  conclusion.  The 
plaintiff  undoubtedly  intended  to  sue  Sarah.  The  action 
was  on  a  bill  of  exchange  accepted  by  Sarah,  and,  of  course, 
could  not  be  maintained  against  Phoebe ;  the  writ  is  against 
Sarah,  and  Phoebe  was  clearly  served  under  a  belief  that 
she  was  Sarah;  from  what  passed  at  the  time,  it  seems 
probable  that  a  doubt  arose  whether  Sarah  had  been  served, 
and  the  affidavit  of  personal  service,  therefore,  could  not 
be  made.  Thus  the  matter  slumbered  for  many  months ; 
in  the  mean  time  Phoebe  had  entered  an  appearance  behind 
the  plaintiff's  back,  and  after  a  long  interval  a  demand  of 
decUration  is  delivered,  immediately  upon  which  the  de- 
fendant's attorney  is  informed  that  the  action  is  against 
Sarah,  and  that  she  has  not  been  served :  she  persists,  how- 
ever, in  spite  of  this  notice,  in  signing  judgment  of  non 
vou  HL — ^N.  s.  M  p.  P.  c. 
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pros.  It  is  to  be  observed,  that  all  througby  the  plaintiff 
does  nothing  to  make  the  service  enure  as  efiective  against 
Phoebe.  On  the  other  hand,  the  steps  taken  by  her  must 
have  been  taken  with  a  full  knowledge  that  she  was  not 
the  party  really  intended  to  be  sued,  and  with  the  motive 
only  of  making  him  pay  costs.  I  think,  therefore,  that 
this  rule  should  be  absolute,  and  as  it  defeats  a  trick,  with 
costs. 

Rule  absolute,  with  costs. 


WlMra, 


»b  joined 
in  the  Vacation, 
alter  a  non-is. 
suable  Term, 
twoaaniet 
must  intervene 
before  the  de- 
fendant can 
mo?e  for  jndg- 
ment  as  in  case 
ofa 


Crook  v.  Mbrriman. 

Jt  •  V.  LEE  shewed  cause  against  a  rule  obtained  by 
Pashley^  for  judgment  as  in  case  of  a  nonsuit  Issue  was 
joined  on  the  10th  of  December,  it  was  a  country  cause. 
It  was  submitted,  that  the  motion  was  premature,  for  that 
the  issue  dated  of  Hilary  Term,  and  that  being  an  issuable 
Term,  the  plaintiff  was  entitled  to  two  assizes,  in  which  to 
go  to  trial.  He  referred  to  Ellis  v.  Stebbing  (a),  and  a  Memo- 
randum (b\  where  the  rule  was  distinctly  laid  down,  that 
where  issue  is  joined  in  a  non-issuable  term  in  a  country 
cause,  the  plaintiff  need  not  go  to  trial  before  the  second 
succeeding  assizes.     The  rule  was  also  laid  down  in  LtisKs 
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■«c«,  and  it  was  held  by  Littkdak,  J,,  that  a  motion  for        1843. 

judgment  as  in  case  of  a  nonsuit  might  be  made  in  the  fol-     ^'T"^^ ' 

lowing  Michaelmas  Term.     Lister  v.  Ventom  (a)  was  also     ^    v. 
in  point;  there,  issoe  was  joined  on  the  10th  of  January 
in  a  country  cause,  and  a  motion  for  judgment  as  in  case 
of  a  nonsuit  was  held  to  be  properly  made  in  Trinity 
Term. 

CoLERiDOB,  J. — Dawnes  v.  Bostock(b)  shews  that  where 
iswie  is  joined  in  Vacation,  it  dates  of  the  following  Term, 
There  is  no  doubt  that  there  is  much  contrariety  in  the 
reported  cases,  but  the  Masters  inform  me,  that  it  is  now  so 
dearly  understood  as  to  have  no  doubt  about  it,  that  where 
isue  is  joined  after  a  non-issuable  Term  has  passed,  two 
asiiies  must  inteirene  befi>re  a  motion  can  be  made  for 
jodgment  as  in  case  of  a  nonsuit  This  rule  must  be  dis- 
charged, but,  on  account  of  the  contradictory  decisions, 
without  costs. 

Rule  discharged,  without  costs. 

(c)  Anie,  Tol.  7,  p.  691,  O.  S.  (6)  Ante,  vol.  9,  p.  241,  O.  S. 


Neale  v.  Ellis. 

x^REASY  moved  for  a  rule,  calling  upon  the  plaintiff  to  The  Brighton 

shew  cause   why  all  further  proceedings  in   this  action  q^^jt,  j^^ ' 

should  not  be  stayed,  the  plaintiff  having  already  proceeded  ^^24*?*  ^'  d ' 

by  plaint  in  the  Brishton  Court  of  Requests  to  recover  a  that  it  shall 
J,    x^  j.T  ./.  ."I    not  be  lawful 

part  of  the  same  debt     It  was  an  action  of  assumpsit,  and  for  an^piaiotiflf 
the  i^aintiff,  by  his  declaration,  claimed  240/.  Am.  9rf.,  being  ^^ti^Ln 

into  two  or 
Bore  raits  for  tlie  purpose  of  bringing  the  same  within  the  juriidiction  of  the  Court,  but  that  any 
plaiBtiff  having  a  eaoee  of  action  amve  the  value  of  152.,  may  sue  for  162^,  and  abandon  the 
ttctm :  Hddt  that  a  plaintiff  having  demands  for  the  price  of  a  horse,  for  goods  sold  and 
delivared,  nd  for  rent,  against  tlie  defendant,  was  entitleo,  after  having  sued  for  and  recovered 
ISL  in  respect  of  the  hoiw,  by  plaint  in  the  conn^  Court,  to  maintain  his  action  in  the  luperior 


ddivared,  nd  for  rent,  against  tlie  defendant,  was  entitlea,  after  having  sued  for  and  recovered 
ISL  in  respect  of  the  hoiw,  by  plaint  in  the  county  Court,  to  maintain  his  action  in  the  luperior 
Court  for  the  residae  of  his  daim  ;  for  that  the  three  causes  of  action  were  distinct,  and  that 
there  had  been  no  divisioii  of  them  for  the  purpose  of  bringing  them  within  the  jurisdiction  of  the 
CovR,  or  any  abandonment  of  the  excess  over  the  1S2.  recovered  in  that  Court. 

M   2 
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1848.        the  balance  of  an  account  due  from  the  defendant  for  wine 
^p^  and  spirits  supplied,  and  also  for  rent  due.     By  the  3  Vict 

».  c  X.  8.  24,  (an  Act  for  the  more  easy  and  speedy  recovery 

of  small  debts  within  the  towns  and  boroughs  of  Brighton 
and  New  Shoreham,  and  other  places  and  parishes  adjacent 
thereto,  in  the  county  of  Sussex,)  it  was  provided,  "  That 
it  shall  not  be  lawful  for  any  plaintiff  to  divide  any  cause  of 
action  into  two  or  more  suits  for  the  purpose  of  bringing 
the  same  within  the  jurisdiction  of  the  said  Court ;  but  any 
plaintiff  having  cause  of  action  above  the  value  of  fifteen 
pounds,  for  which  a  plaint  might  be  entered  under  this  act, 
if  not  above  the  value  of  fifteen  pounds,  may  abandon  the 
excess ;  and  thereupon  the  plaintiff  shall,  on  proving  his 
case,  recover  to  an  amount  not  exceeding  fifteen  pounds, 
and  the  judgment  of  the  Court  upon  such  plaint  shall  be  in 
full  discharge  of  all  demands  in  respect  of  such  cause  of 
action."  An  affidavit  was  now  produced,  which  stated  that 
the  defendant  had  been  sued  by  the  plaintiff  in  the  Court 
of  Requests  established  by  the  above  statute,  for  15/., 
being  the  price  of  a  horse,  and  that  the  now  existing  debt, 
as  well  as  the  said  debt  for  the  horse,  were  due  and  owing 
at  the  time  of  the  suit  in  the  said  Court  It  was  submitted, 
that  the  plaintiff  had  split  his  demand  within  the  meaning 
of  the  act,  and  that  having  elected  to  sue  for  15iL,  he  must 
be  taken  to  have  abandoned  the  retnaigder  of  bis  claim- 
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Ellis. 


had  never  been  mixed  up  with  the  present  claim  for  wine        1843. 
and  spirits^  and  for  rent     It  was,  besides,  distinctly  sworn,     ^'skalT 
that  it  had  been  agreed  between  the  parties,  that  the  trans- 
action respecting  the   horse  should  never  be  introduced 
into  the  general  accounts  existing  between  them. 

Creasy,  contra.  It  was  the  duty  of  the  plaintiff  to  have 
sued  the  defendant  for  all  he  owed  him  at  the  time  of  the 
plaint  being  brought  in  the  inferior  Court;  having  chosen 
to  make  his  demand  for  151.  only,  he  must  be  taken  to  have 
80  reduced  it,  for  the  sake  of  the  speedy  recovery  of  the 
debt.  It  was  quite  possible  for  him,  at  that  time,  to 
sue  for  the  whole  amount  in  the  superior  Court,  for,  he 
might  have  included  all  his  demands  in  one  declaration. 
The  statute  prohibited  the  division  of  '^  any  cause  of  action 
mto  two  or  more  suits,  for  the  purpose  of  bringing  the 
same  within  the  jurisdiction  of  the  said  Court."  Nothing 
could  be  clearer  than  that  this  case  fell  within  those  words. 

Coleridge,  J. — This  case  must  be  decided  according  to 
the  beta,  and  the  words  of  the  24th  section  of  the  act  of 
Parliament,  which  I  think  admit  of  a  clear  interpretation. 
There  were  originally  three  distinct  and  entire  causes  of 
action ;  namely,  one,  for  a  horse ;  a  second,  for  rent,  which 
is  as  distinct  fix>m  the  first  as  can  be ;  and  a  third,  for  goods 
sold  and  delivered.  These  are  all  distinct,  and  the  plaintiff 
has  recovered  only  in  respect  of  one  of  them.  I  entertain 
a  strong  opinion  that  the  case  does  not  &11  within  the  act; 
but  if  any  doubt  existed  upon  the  subject,  I  certainly  should 
not  assist  the  defendant  on  a  motion  of  this  sort,  which  is 
contrary  to  all  justice. 

Rule  discharged. 
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A  warrant  of 
attorney  autho- 
rized certain 
persons  to  ap- 
pear  for  the 
defendant,  **  as 
of  Trinity 
Term  now  last, 
Michaelmas 
Term  now 
next,  or  some 
other  subse- 

auent  Term, 
len  and  there 
to  receive  a 
declaration  in 
an  action  of 
debt,  and  there- 
upon to  confess 
the  same  ac- 
tion, or  else  to 
suffer  judg- 
ment, &c.,  to 
be  thereupon 
forthwith  en- 
tered up  of 
record:'* 
Judgment 
haying  been 
entered  up  on 
the  15th  of 
March,  (in 
Vacation,)  the 
Court  set  that 
judgment 
aside  for  irre- 
gyUrity;  but 


Ratbient  v.  Smith. 

J.  HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew 
cause,  why  the  judgment  entered  up  on  the  warrant  of 
attorney  given  by  the  defendant,  and  all  subsequent  pro- 
ceedings should  not  be  set  aside  for  irregularity,  with  costs ; 
and  why  the  proceeds  of  the  execution  on  such  judgment 
should  not  be  re-funded  to  the  messenger  under  a  fiat  in 
bankruptcy,  issued  against  the  defendant  The  material 
ground  on  which  the  rule  had  been  obtained,  was,  that  the 
judgment  had  not  been  signed  in  pursuance  of  the  warrant 
of  attorney.  The  warrant  of  attorney  was  addressed  to 
two  attorneys  of  this  Court,  and  was  as  follows :  "  These 
are  to  desire  and  authorize  you  or  either  of  you,  the 
attorneys  above  named,  or  any  other  attorney  or  attorneys 
of  the  said  Court  of  Queen's  Bench  at  Westminster  to 
appear  for  me,  Robert  Smith,  of  the  city  of  Worcester, 
gentleman,  as  of  Trinity  Term  now  last,  Michaelmas  Term 
now  next,  or  of  some  other  subsequent  Term^  at  the  office 
of  Pleas,  in  her  Majesty's  Court  of  Queen's  Bench  at 
Westminster ;  and  then  and  there  to  receive  a  declaration 
for  me  in  an  action  of  debt  for  the  sum  of  2000/L,  at  the 
suit  of  John   Rayment,   of  the   borough   of  Worcester, 


TRIMITY   TSRM,   6   VICT.  167 

aod  within  the  terms  of  the  wammt  of  attomej.  The  IMS. 
instniment  aathorized  the  attorneys  named  to  receive  a 
decUration  "as  of  a  Term,  and  "  thereupon  forthwith  "  to 
enter  up  judgment  The  latter  words  did  not  necessarily 
mean  that  the  judgment  must  also  be  signed  as  of  a  Term ; 
and  the  judgment  had  been  in  this  case,  properly  signed  in 
Vacation.  The  word  "thereupon,"  meant  at  any  time 
subsequent;  and  the  judgment  here  was  entered  of  record 
in  strict  accordance  with  the  rule  of  Court,  H«  T.,  4  Wm.  4, 
c.  3,  of  the  day  of  the  month  and  year,  when  signed 

JL  V.  Jtichards  and  Wkitmore^  in  support  of  the  rule. 
CobboU  V.  Chiioer  (a),  was  directly  in  point  There,  the 
warrant  of  attorney  authcnrized  the  plaintiff  to  sign  judgment 
**as  ot  last  Hilary  Term,  next  E^ter  Term,  or  any 
subsequent  Term ;"  and  it  was  held,  that  a  judgment  signed 
in  Vacation  was  irregular.  It  was  true,  that  the  subsequent 
prorisicme  of  the  instrument  were  not  stated  in  that  report^ 
but  it  was  probable  that  they  were  similar  to  those  of  the 
warrant  of  attorney  here  given.  The  w<Mrds,  however, 
which  were  here  employed,  must  be  taken  to  shew,  that 
the  judgment  signed,  did  not  fiedl  within  their  proper 
meaning.  It  authorized  the  appearance  to  be  made  "  as 
of"  a  Term,  the  declaration  to  be  "then  and  there" 
received,  and  the  judgment  to  be  "thereupon  forthwith" 
entered.  This  must  be  taken  to  mean  "immediately" 
entered ;  and  an  entry  of  judgment  in  a  Vacation  after  the 
Term,  in  which  the  declaration  was  received,  was  obviously 
irregular  and  insufficient.  Caulscn  v.  Clutterbuck  (&), 
supported  the  previous  case  of  Cobbold  v.  Chiher. 
[Coleridge,  J. — Would  the  instrument  have  been  satisfied 
by  an  entry  up  of  judgment  in  a  Term  subsequent  to  that 
in  which  the  declaration  was  received  ?]  It  might,  because 
that    would,    at    all  events,  be  a  compliance  with  the 

(«)  Ante,  vol.  1,  p.  736,  N.  8. ;      G.  62. 
S.  C.  4  Scott's  N.  R  678 ;  4  M.  &         {h)  Ante,  vol.  2,  p.  391 ,  N.  8. 
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requisition  that  judgment  must  be   entered 
Term, 


*as 


of" 


CoLERiDQE,  J. — There  is  no  doubt  that  if  the  authority 
is  to  sign  judgment  in  Term,  the  signing  of  judgment  in 
Vacation  will  not  do.  Here,  the  judgment  was  signed  in 
Vacation,  and  the  question  really  is,  what  the  authority 
was  which  was. given  ?  The  language  of  the  instrument  is 
that  of  the  defendant,  and  it  must  be  taken  most  strongly 
against  him,  and  it  must  not  receive  a  construction  for  the 
purpose  of  avoiding  its  object,  if  it  will  admit  of  a  contrary 
interpretation.  Now  the  warrant  of  attorney  authorizes 
certain  persons  "  to  appear  for  me,  Robert  Smith,  &c.,  as 
of  Trinity  Term  now  last,  Michaelmas  Term  now  next,  or 
of  some  other  subsequent  Term,  at  the  oflSce  of  pleas,  &c., 
and  then  and  there  to  receive  a  declaration  for  mc  in  an  action 
of  debt  for  the  sum  of  2000/.,  at  the  suit  of  John  Rayment, 
&C.  And  thereupon  to  confess  the  same  action,  or  else  to 
suffer  a  judgment  by  nil  dicit,  or  otherwise,  to  pass  against 
me  in  the  same  action,  and  to  be  thereupon  forthwith  en- 
tered up  against  me,  of  record,  &c"  The  words  "  then  and 
there,"  undoubtedly  tie  up  the  meaning  of  the  instrument, 
as  to  receiving  the  declaration  in  a  Term ;  but  then  the 
contention  is,  that  ^^  thereupon,"  which  follows,  is  almost 

livalent  to  *^  then  and  there :"  that  is,  that  the  act  must 


Smith. 
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the  authority^  that  the  judgment  would  be  entered  up  in  a  18-43. 
Term.  But  if  that  be  so,  then  it  must  be  admitted,  that  the  ^]^[j^^''  ' 
word  ''  thereupon  ^  does  not  tie  up  the  two  acts  to  be  done  at 
the  same  time.  Now  take  any  one  of  the  terms  mentioned 
in  the  instrument  An  appearance  may  be  entered  '^  as  of 
Trinity  Term  now  last,  Michaelmas  Term  now  next,  or  of 
some  other  subsequent  Term.**  That  would  imply  that 
the  plaintiff  had  the  whole  of  Term,  down  to  the  very  last 
moment  of  its  continuance,  to  enter  an  appearance  and 
receive  a  declaration  for  the  defendant  Then  if  he  had, 
surely  ^  thereupon  ^  would  entitle  him  to  enter  up  judg- 
ment in  the  Vacation  immediately  after,  and  would  not 
such  entry  satisfy  the  instrument?  It  is  said,  however, 
that  the  act  must  be  done  so  as  to  satisfy  both  parts  of  the 
warrant  of  attorney,  and  that  the  plaintiff  is  bound  to  take 
care  to  receive  the  declaration  so  early  in  Term  as  to  enable 
him  to  have  judgment  of  the  same  Term.  But  I  am  yet 
to  learn  that  the  word  ^*  thereupon  "  has  any  reference  to 
time.  It  means,  on  the  authority  here  given,  that^  in  con- 
sequence of  the  preceding  thing  being  done,  steps  may  be 
taken  at  a  subsequent  time  to  suffer  judgment  Taking 
the  words,  as  I  have  already  said,  most  strongly  against  the 
defendant,  as  I  am  at  liberty  to  do,  I  think  I  may  hold 
them  to  warrant  this  construction,  and  on  this  point  the 
rule  must  be  discharged. 

Cur,  adv.  vuU. 

CoL£RiDOE,  J. — This  was  a  rule  for  setting  aside  a  judg- 
ment signed  on  a  warrant  of  attorney.  The  objection  was 
that  the  judgment  had  been  signed  at  a  time  not  autho- 
rized by  the  warrant  This  was  dated  the  *^  14th  of  July, 
1841,  and  authorized  the  attorneys  named,  to  appear,  as  of 
Trinity  Term  now  last,  Michaelmas  Term  now  next,  or  of 
some  other  subsequent  Term,  at  the  office  of  pleas,  &c., 
and  then  and  there  to  receive  a  declaration,  and  thereupon 
to  suffer  judgment  to  pass  against  me,  and  to  be  thereupon 
forthwith  entered  up.**    The  judgment  was  signed  on  the 
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' V ' 

Raymbnt 

V. 

Smith. 


15th  of  March,  1843,  and  therefore  in  Vacation.  In 
support  of  the  objection  the  case  of  Cobbold  v.  Chilver(a), 
was  cited,  and  I  was  desirous  of  looking  at  that  case  to 
see  if  it  could  be  successfully  distinguished.  I  have  done 
so,  and  it  seems  to  me  directly  in  point  The  warrant 
authorizes  a  judgment  as  of  Trinity  Term,  1841,  or  of 
any  subsequent  Term,  but  does  not  authorize  any  signing 
in  Vacation.  This  judgment  has  been  signed  in  Vacation, 
and  is  a  judgment  of  the  day  when  signed.  The  rule, 
therefore,  must  be  absolute,  but  following  the  principle  of 
the  case  relied  on,  without  costs. 

Rule  absolute,  without  costs, 
(a)  Ante,  vol.  1,  p.  726,  N.  S. 


The  right  of  a 
reoMmnff  pt- 
riih  to  wan- 
don  its  own 
order  of  re- 
mo?al,  to  long 
as  it  remains 
unexecuted,  is 
now  fully  esta- 
blished ;  and  it 


Regina  v.  The  Justices  of  Anglesea. 

^RCHBOLD  moved  for  a  rule,  calling  upon  the  justices 
of  the  county  of  Anglesea  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue,  commanding  them  to  enter 
continuances  and  hear  an  appeal  against  an  order  for  the 
removal  of  Thomas  Goodman,  a  pauper,  and  his  three 
children.     It  appeared  that  on  the  27th  of  January,  1843, 
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livered  on  the  2Dd  of  March.  On  the  15th  of  March  the  )H43. 
removing  parish  gave  notice  of  the  abandonment  of  their  R^^^jj^ 
order,  and  on  the  18th  a  supersedeas  of  the  order  under  ,^  ^'''.  . 
the  hands  and  seals  of  the  justices  by  whom  the  order  had  Anolbska. 
been  made,  was  obtained  and  served.  The  appellants, 
however,  on  the  2nd  of  April  went  to  the  quarter  sessions 
at  Beaumaris  for  the  purpose  of  entering  their  appeal ;  but 
the  application  for  such  entry  was  opposed  on  behalf  of  the 
removing  parish,  and  the  sessions  refused  to  allow  the  ap- 
peal to  be  entered,  upon  the  ground  that  the  order  of 
removal  had  been  duly  vacated  by  the  supersedeas  of  the 
removing  justices.  It  was  sworn  that  there  had  been  no 
offer  to  pay  costs,  either  at  the  time  of  the  service  of  the 
notice  of  abandonment,  or  of  the  supersedeas.  In  Regina 
V.  TcwnMtaU{a)  it  was  held,  that  where  the  respondents 
have  served  the  appellants  against  an  order  of  removal,  with 
notice  of  their  intention  to  abandon  their  order,  the  ap- 
pellants have  nevertheless  a  right  to  enter  their  appeal  at 
the  sessions,  in  order  to  obtain  costs;  although  the  re- 
qwndents,  in  their  notice  of  abandonment,  have  ofiered  to 
pay  ''all  lawful  and  reasonable  costs ;**  and  Lord  Denman^ 
C.  J.,  in  that  case,  seemed  to  have  entertained  an  opinion 
that  there  would  be  no  difierence  whether  the  respondents 
had  merely  served  a  notice  of  abandonment,  or  had  pro- 
cured the  order  to  be  superseded. 
A  rule  nisi  having  been  granted, 

Towfuend  subsequently  shewed  cause.  A  material  in- 
gredient in  this  case  consisted  in  the  fact,  which  was  now 
sworn,  that  the  pauper  had  not  been  actually  removed ;  it  was 
also  to  be  observed,  that  no  costs  were  sworn  to  have  been 
incurred  by  the  appellant  parish.  The  Court  of  quarter 
sessions  had  taken  the  correct  course  in  refusing  to  allow 
this  appeal  to  be  entered.  In' Regirui  v.  The  Justices  of 
MUUksez  (6),  an  order  of  removal  was,  at  the  instance  of 

(a>  13  Law  Jour.  Mag.  Ca.  (N.  S.)  72. 

(b)  11  Ad.  &  El.  S09;  S.  C.  3  P.  &  D.  459. 
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1843.        the  removing  parish,  and  after  the  pauper  had  been  re- 
^[^jC^     moved  and  an  appeal  lodged  at  the  sessions,  superseded  by 
V' ,  an  order  of  the  removing  justices,  which  recited  that  the 

Anglessa.  removing  parish  had  discovered  the  original  order  to  be 
founded  on  an  incorrect  examination,  and  that  supersedeas 
was  held  to  be  too  late,  and,  the  sessions  having  refused  to 
hear  the  appeal,  a  mandamus  was  granted,  commanding 
the  justices  to  enter  continuances  and  hear  the  appeaL 
That  case  was  distinguishable  from  the  present,  because 
there,  the  decision  proceeded  on  the  ground  that  the 
supersedeas  was  too  late,  not  having  been  delivered  until 
after  the  appeal  was  lodged.  But  Retina  v.  The  Justices 
of  the  West  Riding  of  Yorkshire  (a)  was  entirely  in  point. 
There,  the  parish  o£Scers  had  obtained  an  order  of  re- 
moval on  an  insufficient  examination,  and  they  procured 
a  supersedeas,  and  it  was  held  that  the  proceeding  was 
regular,  even  although  the  order  had  been  executed 
by  the  actual  removal  of  the  pauper,  and  notice  of 
appeal  had  been  given:  and  it  was  further  held  in  that 
case,  that  the  supersedeas  having  been  served,  the  pauper 
taken  back,  and  all  costs  paid,  the  parish  on  which  the 
order  had  been  made,  had  no  right  of  appeaL  That  was 
an  analogous  case,  for  here,  the  pauper  had  not  been  re- 
moved, and  no  costs  were  stated  to  have  been  incurred^ 
d  the  appellant  parish  was,  therefore,  ia  nrecbcly  the 
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even  these  words  are  to  be  qualified  by  what  follows;  *  it        1813. 
the  parties  removing  do  not  choose  to  pay  the  expense  of       r"?''^""^ 
maintenance  incurred  previously  to  the  supersedeas,  they  f- . 

may  then  enter  the  appeal,  for  the  purpose  of  compelling  Anglbsba. 
them  to  do  so ;  if  they  are  willing  to  do  it,  the  sessions 
may  refuse  to  enter  the  appeal'  Where  the  costs  of  main- 
taining the  pauper  after  removal  have  not  been  paid  to  the 
appellant  parish  there  may  remain  something  for  the  de- 
dnon  of  sessions  to  operate  upon."  His  Lordship  added, 
**  I  quite  agree  with  the  language  of  Pattesauj  J.,  in  the 
two  cases  referred  to  (a).  It  is  a  beneficial  rule  to  lay 
down,  that  where  a  good  objection  is  pointed  out  to  an 
order  of  removal,  the  respondents  may  bid  adieu  to  it,  and 
make  another.'*  These  observations  were  precisely  in 
point  in  this  case,  and  would  govern  the  decision  of  the 
Court.  The  only  costs  which  could  by  possibility  have 
been  incurred,  were  those  of  drawing  the  grounds  of  appeal, 
and  serving  the  notice  and  grounds  of  appeal,  but  it  was 
not  stated  that  any  costs  had  in  fact  attended  those  pro- 
ceedings, and  the  Court  would  view  this  application  as  a 
mere  attempt  to  create  a  useless  expenditure  of  money. 
Regma  v.  Townstally  and  Meffina  v.  Stayley  (b\  were  both 
distinguishable  from  the  case  now  before  the  Court  In 
both  of  those  cases,  it  would  appear  that  costs  had  been 
incurred,  and  the  ground  on  which  the  authority  of  sessions 
to  interpose  might  be  supported  was,  that  those  costs  were 
unsettled,  and  that  in  that  respect  therefore,  there  was  a 
question  upon  which  the  Court  of  quarter  sessions  might 
exercise  a  discretion.  There  was  besides  no  supersedeas  in 
either  case,  and  on  this  ground,  a  distinction  arose,  because 
until  an  order  was  formally  superseded  by  the  same 
authority  by  which  it  was  created,  it  still  remained  in 
existence.. 

(a)  Reyma  v.  Eeclesall  Bierhw,  C.  1  6.  &  Dav.  191. 

11  Ad.  &  EL  607;  S.  C.  1  6  &  (b)  12  Law  Jonr.  Mag.  Ca.(N. 

Dtv.  160 ;  Regma  v.  Lydeord  St.  S.)  73. 
Uwrence,  11  Ad.  &  £1.  616;  S. 
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1843.  Archboldy  in  support  of  the  rule,  was  prepared  to  go  the 

Rboina  ^"^  length  of  contending  that  Justices  had  no  jurisdiction 
The  JMticeiof  ^^  authority  to  supersede  an  order  of  removal  after  having 
Anglesba.  once  signed  it  There  was  no  common  law  authority  which 
enabled  them  to  take  such  a  step ;  neither  was  there  any 
statutable  enactment  which  gave  them  such  power. 
[Coleridgty  J. — ^In  Regina  v.  St.  Pancras  (a),  the  exami- 
nations of  a  pauper  were  taken  by  a  magistrate,  and  an 
order  of  removal  was  made,  and  served  upon  the  appellant 
parish  with  the  examinations.  Before  twenty-one  days 
had  elapsed,  and  before  the  removal  of  the  paupers,  or  any 
notice  or  entry  of  appeal,  the  respondent  parish  took  the 
paupers  before  another  magistrate,  and  obtained  a  fresh 
order  upon  the  same  parish.  The  examinations,  together 
with  the  second  order,  were  served  on  the  appellant 
parish ;  and  at  the  same  time  was  served  a  notice  of 
abandonment  of  the  first  order,  upon  the  ground  that  the 
examination  on  which  it  was  made  was  in  some  respects 
erroneous;  upon  appeal  against  the  second  order,  the  ground 
of  appeal,  was,  that  at  the  time  of  making  the  second  order 
there  was  a  subsisting  order  between  the  same  parishes  for 
the  removal  of  the  same  paupers ;  and  the  Court  held,  that 
the  sessions  did  right  in  confirming  the  second  order,  and 
that  the  magistrate  had  jurisdiction  to  make  it.     In  Regina 
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Regina 

o. 

TlwJiiideMof 

Anolksba. 


dement,  whereupon  the  removing  parish  procured  a  superse- 
deas of  the  order,  and  served  the  appellants  with  notice  of  it, 
and  of  abandonment.  The  appellants,  however,  proceeded  to 
sessions,  applied  to  the  Court  to  be  allowed  to  enter  their 
appeal,  which,  upon  argument,  was  refused.  It  seems  to 
me  now  very  fully  established,  that  a  removing  parish  may 
abandon  its  own  order  of  removal.  In  the  case  of  The 
Queen  v.  St  Pancras  (a),  the  language  of  the  Court  is,  that 
^^  an  order  of  removal  is  merely  a  warrant  to  enable  the 
parish  officers  to  remove  the  paupers,  but  they  are  not 
obliged  to  carry  it  into  effect."  To  this  abandonment  by 
the  parties  has,  in  many  cases,  been  added  a  formal  super- 
sedeas by  the  removing  magistrates  of  their  own  order,  and 
the  d^ree  of  importance  to  be  attached  to  this  supersedeas 
has  varied  in  different  reported  cases.  That  the  order, 
whenever  it  is  abandoned  by  the  party,  should  also  be  for- 
mally superseded  by  the  magistrate,  is  undoubtedly  most 
convenient,  as  a  mode  of  authenticating  satisfactorily  the 
abandonment,  and  furnishing  the  most  conclusive  evidence 
against  any  subsequent  attempt  to  set  up  the  order  when 
it  may  be  too  late  to  appeal  against  it  But  it  is  doubted 
whether  the  magistrates  are  not  functi  officio,  as  soon  as 
they  have  sealed  and  delivered  their  order;  in  making 
the  order,  they  exercise  a  statutable  power,  and  no  statute, 
in  terms,  gives  them  authority  to  sm>er8ede  the  order  when 
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can  be  ent^ed  where  an  order  has  been  superseded  and        1848. 
abandoned,  removing  parishes  will  often  be  found  procuring    ^^T^^^      ' 
the  supersedeas  behind  the  backs  of  the  appellants,  without  9, 

notice  to  them,  and  after  considerable  expense  incurred,     ANcuKssiii 
without  paying  them  any  indemnity.     In  support  of  this 
view,  I  was  referred  to  two  very  recent  decisions  of  the 
Court,  The  Queeny.  TowtutaU^  and  The  Queen  v.  Stayley,  to 
be  found  in  the  12  LawJaur.,  Mdff.  Cases,  {N.  S.)  72.     Id 
the  first,  there  had  been  ap  abandonment,  and  an  offer  to 
pay  all  reasonable  costs ;  in  the  second,  there  hdd  been  an 
abandonment,  but  no  such  oflfer :  in  bbthj  the  sessions  had 
allowed  appeals  to  be  entered,  after  objection,  and  quashed 
the  orders,  subject  to  cases ;  in  both  instances  they  were 
held  to  have  dcme  right,  and  their  orders  were  confirmedi 
It  was  not  necessary,  in  either,  to  decide  on  the  effect  of  a 
supersedeas,  the  orders  being  in  existence,  the  sessions 
undoubtedly  might  liave  jurisdiction ;  but  Lord  Denman, 
in  the  course  of  the  aigument,  is  reported  io  have  placed 
abandonment  and  supersedeas  on  the  same  footing,  and  his 
judgment  proceeds  on  the  ground,  that  in  order  to  compel 
a  payment  of  costs,  the  appellants  have  a  right  to  go  to 
sessions,  notwithstanding  all  proper  steps  have  been  taken 
by  the  respondents  towards  abandoning  their  order.     This 
decision,  for  the  reasons  I  have  stated,  is  consonant  with  jus^ 
tice,  and  of  course  binds  me ;  if,  therefore,  the  sessions,  in 
this  case,  had  received  the  appeal  and  abjudicated  on  it,  I 
could  not  have  interfered  with  that  exercise  of  their  jurist 
diction,  and  if  it  had  been  shewn  that  any  expenses  had 
been  incurred  by  the  appellants,  and  a  demand  made  by 
them  on  the  respondents,  which  the  latter  had  reftised  to 
satisfy,  acting  on  the  spirit  of  those  decisions,  I  must  have 
made  this  rule  absolute ;  but  as  nothing  of  the  sort  was 
made  to  appear  before  me,  and  the  case  rested  solely  on  the 
abstract  right,  and  as  the  sessions  could  not  be  bound  to 
give  any  costs  if  they  heard  the  appeal,  I  should  do  no 
good  by  directing  the  writ  to  go,  but  only  encourage  a 
VOL.  in. — N.  s.  N  D.  p.  c. 


178 


CASKS  ON    POINTS  OF   PRACTICR,   Q.    B. 


1843.        vexatious  spirit  of  litigation,  and  occasion  useless  expense. 
Without,  therefore,  in  the  least  questioning  those  dedsions, 
.         I  think  I  may  discharge  this  rule,  and,  under  the  circum- 
Anglisia.     stances,  without  costs. 


Regina 


Rule  dischaiged,  without  costs. 


KoticeoT 
motion  for 
a  writ  of 
certiorari, 
nnder  the 
13  Geo.  2, 
c  18,  t.  6. 
iigiied*'W.& 
S.,  attomevi 
for  the  Mid 
Of  eneert  of 
the  township 
of  K.*'  U  a 
good  notice, 
without  any 
dittinct  itate- 
ment  of  the 
names  of 
such  orer- 


Begina  V.  The  Justices  of  Westmoreland. 
(Brethrrdale  v.  Kendal). 

fjrREIG  obtained  a  rule,  calling  on  certain  justices  of 
Westmoreland,  and  also  on  the  officers  of  the  township  of 
Kendal  to  shewcause  whya  writ  of  cerdorari  should  not  issue, 
to  bring  up  an  order  of  justices  for  the  removal  of  a  pauper 
therein  named,  from  the  township  of  Kendal  to  the  place  of 
Bretherdale,iuthe  county  of  Westmoreland,  and  also  certain 
orders  of  sessions  made  thereon  to  this  Court,  in  order  that 
they  might  be  quashed.  From  the  affidavits  on  which  the 
motion  was  founded,  it  appeared,  that  on  the  5th  of  Sep- 
tember, 1842,  an  order  was  made,  under  the  hands  and 
seals  of  two  justices  of  the  county  of  Westmoreland,  direct- 
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ing  the  remoyal  of  a  pauper  from  the  township  of  Kendal,       1843. 
to  the  "  pariah  or  place  of  Bretherdale,''  in  the  same  county,       j^^^ 
and  the  order  was  directed  to  ''the  churchwardens  and  ^    ,*'*. 

The  Justices  of 

overseers"  of  that  place.  A  copy  of  the  order  was  trans-  Wsstmori- 
mitted  by  post,  and  no  notice  of  appeal  having  been  served, 
at  the  etpiratioii  of  twenty-one  days,  the  pauper  was,  on 
the  doth  of  October,  removed,  and  was  delivered  to  an 
overseer  fai  Bretherdale,  by  whom  a  sum  of  Bs.  6(L  was 
pud,  in  respect  of  the  maintenance  of  the  pauper,  aftelr 
making  the  order  of  removal.  At  the  quarter  sessions  for 
the  county  of  Westmoreland,  held  on  the  21st  of  October, 
the  order  of  removal  was  duly  filed.  It  was  sworn  that  the 
general  business  of  the  township  of  Kendal  was  usually 
conducted  by  an  assbtant  overseer,  and  that  although  he 
received  a  statement  of  grounds  of  appeal  against  the  order 
of  removal  (bearing  date  the  17th  of  September,  1842),  he 
was  ignorant  of  any  notice  of  appeal  having  been  served, 
although  mch  notice  had,  in  fact,  been  served  on  one  of  the 
three  overseen  afqpointed  for  the  township.  At  the  West-^ 
moreland  sessions,  held  on  the  6th  of  January,  1843,  the. 
assistant  oveneer,  being  accidentally  in  Court,  heard  an 
appeal  called  (m,  wherein  three  inhabitants  of  the  place  of 
Bretherdale  Were  the  appellants,  and  the  township  of  Ken^ 
dal  the  respondents.  He  immediately  retained  attorney 
and  ooonsel,  and  made  an  application  for  the  adjournment 
of  the  hearing  of  the  appeal,  on  the  ground  of  surprise, 
tendering  payment  of  the  costs  of  the  day.  This  applica^ 
tioD,  however,  was  rejected,  and  the  order  of  removal  was 
quashed,  with  costs.  Directly  afterwards,  a  second  appeal, 
wherein  the  churchwardens  and  overseers  of  the  township 
of  Ortod,  in  the  same  County,  Were  the  appellants,  and  the 
oflScers  of  the  township  of  Kendal  were  respondents,  was 
called  on,  and  it  was  proved  that  both  of  these  appeals  were 
directed  against  the  same  order  of  removal ;  namely,  the 
order  for  the  removal  of  the  pauper  to  the  place  of  Brether- 
dale.    Objection  was  now  taken  to  the  jurisdiction  of  the 
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1843.  Court,  on  the  grotind  that  the  order  having  been  ahready 
quashed,  it  could  not  be  revived  for  the  purpose  of  this  se- 
cond  appeal ;  but  the  objection  was  overruled,  and  the 
Wrbtmorb.  appeal  was  tried,  and  the  order  a  second  time  quashed,  with 
costs.  The  statements  of  grounds  of  appeal  in  both  cases 
were  identical ;  the  material  ground  being  *<  that  there  are 
not,  nor  ever  have  been  any  overseers  or  churchwaidena 
for  the  place  of  Bretherdale,  and  that  the  place  of  Brether* 
dale  is  not,  and  never  has  been  apUce  rated  for  the  support 
of  its  own  poor ;  but  that  the  place  of  Bretherdale  is  part 
of  the  parish  of  Orton,  and  maintains  its  poor  together 
the  poor  of  that  parish."  The  grounds  on  which  the  pre* 
sent  motion  was  made  were,  first,  that  the  order  of  removal 
to  Bretherdale,  being  addressed  to  officers  who  did  not 
exist,  and  to  a  place  which  did  not  maintain  its  own  poor, 
was  a  mere  nullity,  and  that  the  appeal  against  it  was, 
therefore,  untenable.  Ilex  v.  Stoalcliffe  (a) :  secondly,  that 
the  appeal  by  the  **  inhabitants"  of  Bretherdale  was  not  a 
valid  appeal,  for  that  the  mhabitants  were  not  stated  to  be 
rate-payers,  and  that  they  did  not,  therefore,  appear  to  be 
interested,  Regina  v.  Colheck  {b) ;  thirdly,  that  the  appeal 
by  the  churchwardens  and  overseers  of  Orton  was  bad^  be* 
cause  the  order  of  removal  was  not  directed  to  them,  but 
to  the  place  of  Bretherdale,  and  could  not,  therefore,  operate 
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RamJuy  shewed  cause,  and  produced  an  aflidavity  stating       1 843 . 
that  the  settlement  of  the  pauper  was  now  no  longer  in       rrXina 
qoestiony  asit  had  been  discovered  that  she  was  settled  in  a  .p.  j*'* .     ^ 
pariah  in  the  county  of  Cumberland,  to  which  she  had  been    Wjutmoee- 
removed,  and  where  she  had  been  accepted     He  tck)k  a 
pieliminarj  objection  to  the  notice  of  motion  for  the  writ  of 
oertkiari  required  by  the  13  Geo.  2,  c.  18,  s.  6.     The  notice 
was  8^;ned  '^  l^^lson  and  Scott,  attcnmeys  for  the  said  over- 
aeen  of  the  poor  of  the  township  of  KendaL''    It  was  not 
stated  who  the  overseers  were,  and  it  was  objected  that  their 
names  oi^t  to  have  been  stated,  and  that  the  notice  should 
have  been  signed  by  them.     He  referred  to  Bex  v.  The 
JmsHeet  of  LaneaMre  (a).  Rex  v.    The  Justices  of  Camr 
bridgeshire(p\  and  Begina  v.  How  and  Others{e). 

Grog,  contra.  The  notice  intimated  '*  that  at  the  ex- 
piration of  six  days,  &c.,  the  Court  will  be  moved  on  the 
part  of  the  overseers  of  the  said  township  of  Kendal,''  &c. 
The  signing  of  the  notice,  therefore,  by  the  attomejrs  of 
the  parish  oflBcen  was  suflScient 

CouooDOE,  J. — ^In  the  case  of  Regina  v.  SoUy  (d),  all 
the  cases  were  reviewed,  and  it  was  held  that  a  notice  of 
qiplication  for  a  writ  of  certiorari,  signed  in  the  name  of  a 
solicitor,  who  described  himself  **  solicitor  for  the  present 
dimrfawardens  and  overseers  of  Market  Harix>rough,'*  was 
suffidendy  signed,  pursuant  to  tiie  13  Geo.  2,  c.  18,  s.  5. 
Tliat  is  a  case  exactiy  in  point.  There,  the  signing  of  the 
notice  was  by  the  attorney  of  the  parish  officers,  and  Patte- 
MR,  J.,  said,  ''the  case  of  Regina  v.  The  Justices  of  Lan-^ 
easkbrt  (e\  is  an  authority  to  shew  that  the  signature  by 
the  solicitor  is  sufficient  Then,  I  think  that  the  descrip* 
tion  of  the  parties  as  overseers,  without  mentioning  their 

(a)  4  B.  &  Aid.  2S9.  id)  Jnte,  vol.  9,  p.  116,  O.  8. 

ib)  3B.&Ad.S87.  (f)  3P.&D.86;  S.C.  U  Ad. 

(e)  u  Ad.  &  EL  159;  S.  C.  4  &  EL  144, 
P.  &  D.  320. 
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1843.       names,  they  filling  an  official  situation,  is  also  sufficient" 

Beoina      T^i^  case  was  decided  upon  a  consideration  of  Bex  v.  The 

The  Josti       f  ^^'^^^^^^  ^f  CombridgeMre,  and  the  dbtincdon  between  the 

WstncoRi-    two  cases  is  obvious.     In  the  latter,  one  of  the  officers 

signed  for  the  rest,  and  non  constat,  that  he  was  their  agent. 

But  where  the  attorney  for  the  whole  body  signs,   the 

case  is  different     The  objection  there  taken,  was  not  on 

account  of  the  want  of  all  the  names  substantively ;  but 

that  the  authority  of  all  was  not  given.     I  think  that  this 

notice  is  sufficient 


Ramshay  then  proceeded  to  shew  cause  on  the  merits. 
First,  as  to  the  order  of  removal  to  Bretherdale:  this  rule 
had  been  obtained  on  the  grounds  that  that  order  was  null 
and  void,  and  that  the  appeal  entered  against  the  order  was 
an  invaUd  appeal  It  was  admitted  that  where  a  removal 
was  made  to  a  district  maintaining  its  own  poor,  and  having 
parish  officers,  the  discretion  of  appealing  or  not  was  to  be 
exercised  by  the  parish  officers,  and  not  by  particular  in- 
habitants. But  that  rule  was  not  applicable  to  the  present 
case,  where  the  order  of  removal  had  been  made  to  a  place 
which  did  not  maintain  its  own  poor,  and  where  there  were 
IGLO  parish  officers.  The  notice  of  appeal  was  given  by 
three  of  the  inhabitants  of  Bretherdale,  who  were  named, 
id 
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allow  the  place  of  Bretherdale  to  be  prejudiced  by  any        1843. 
CQOctamoo,  which  might  be  drawn  from  the  circumstances       rb^fna 
ofaaoider  of  removal  having  been  made.    That  prejudice  .j^j"*.     ^ 
mifjtkt  arise  was  obvious,  for  if  the  order  was  unappealed    Westmou. 
against,  it  might  hereafter  be  produced  as  evidence  that        ^^'^ 
Bretherdale  was  a  place  maintaining  its  own  poor.    In  Bex 
V.  The  Justices  of  Denbighshire  (a),  an  order  of  removal  was 
directed  to  the  churchwardens  and  overseers  of  a  parish 
which    had   no  overseers  for  the  whole  parish,  but  was 
divided  into  townships,  each  township  maintaining  its  own 
poor,  and  having  one  overseer ;  on  appeal  by  three  inha- 
bitants of  a  township  to  the  overseer  of  which  the  pauper 
had  been  delivered,  the  sessions  quashed  that  order;  and 
this  Court  refused  a  certiorari  for  the  purpose  of  quashing 
the  order  of  sessions.     Lord  Denman,  C.  J.,  in  Regina  v. 
Colbeek,  observed  upon  that  case,  in  the  course  of  the  ar- 
gument, that  there,  ''there  were  no  parish  oflScers  who 
could  i^peal  f*  and  afterwards,  in  giving  judgment,  he  said, 
**  If  there  be  any  case  in  which  the  Court  would  be  justi- 
fied in  extending  the  right  of  appeal  to  an  inhabitant,  it 
certainly  would  be  where  there  is  no  other  remedy.     That 
was  thecaae  inAxv.  The  Justices  of  Denbighshire :  whether 
the  Court  did  right  there  we  need  not  now  consider;  but, 
if  the  appeal  had  not  been  allowed,  the  whole  township  would 
have  soffisred."    Tlat  the  parties  who  had  here  appealed 
were  the  proper  appellants  was  clear  from  the  provisions  of 
the  13  &  14  Car.  2,  c  12,  s.  2;  and  3  &  4  Wm.  &  M. 
c  11,  a.  9,  both  of  which  enabled  persons  thinking  them- 
selves aggrieved  to  appeal.     The  inhabitants  of  a  parish 
most  surely  be  deemed  to  fidl  within  this  description  of 
perscms.     Seocmdly,  as  to  the  order  of  sessions  made  on 
the  appeal  by  the  township  of  Orton,   the   pauper  had 
been  delivered  to  an  overseer  of  the  township  of  Orton,  in 
that  part  of  the  township  which  was  called  Bretherdale, 
and  the  pauper  had  been  for  some  time  maintained  at  the 

(a)  1  B.&  Ad.6l6. 
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1843.       expense  of  the  township.     An  appeal  by  the  township  of 

Reoina      Orton  was  necessary,  in  order  to  enable  them  to  recover 

m.  V ''' ,      .the  costs  of  maintenance ;  for  it  was  clear  that  no  such  ex- 
The  Jutdoes  of 
WssmoEB.   penses  could  have  been  given  under  the  appeal  by  the 

^'^'^  inhabitants  of  Bretherdale.  Thirdly,  as  to  the  orders  for 
costs.  It  was  alleged  that  the  costs  had  been  taxed  after 
•  the  Court  of  quarter  sessions  had  risen,  and  therefore  with- 
out the  authority  of  that  Court.  The  Court,  however,  had 
directed  the  costs  to  be  taxed,  and  if  they  were  taxed  by 
virtue  of  such  direction,  and  by  the  proper  officer  of  the 
Court,  that  was  sufficient  The  order  need  not  be  drawn 
up  during  the  sitting  of  the  Court;  nor  need  it  be  drawn 
up  at  all,  unless  some  proceedings  were  taken  upon  it, 
which  rendered  its  production  necesBary.  Ex  parte  Hot- 
Unoay  (a)  and  Selboood  v.  Mount  {b). 


Greigf  in  support  of  the  rule.  The  order  of  removal  was 
directed  to  the  ''parish,  township,  or  place  of  Bretherdale 
in  the  county  of  Westmoreland :"  and  in  the  notice  of  ap- 
peal it  was  designated,  ''  the  place  of  Bretherdale."  The 
jurisdiction  of  justices  in  the  case  of  the  removal  of  paupers, 
however,  did  not  authorize  them  to  direct  a  removal  to  any 
place  not  maintaining  its  own  poor.  The  order  in  this 
case,  therefore,  being  to  a  place  not  maintaining  its  own 
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habitants;  there  was  no  sach  statement  made  in  the  notice  1843. 
of  appeal  in  the  present  case.  There,  besides,  the  removal  RionrA 
was  to  a  township  maintaining  its  own  poor.  Regina  v.  n^i'' *  ^ 
CoB^eek  must,  however,  be  taken  to  govern  this  case ;  and  Wbstiiou. 
the  appeal  was  bad,  first,  because  there  was  no  grievance, 
in  respect  of  which  an  appeal  could  be  had ;  and,  secondly, 
because  the  appeal  was  brought  by  persons  who  were  not 
shewn  to  be  aggrieved.  Again,  the  appeal  by  the  town- 
ship of  Orton  was  also  bad.  The  order,  in  respect  of  which 
that  appeal  was  brought,  was  quashed  in  the  first  instance 
on  the  appeal  by  the  inhabitants  of  Bretherdale,  and  was 
then  revived  to  be  quashed  a  second  time  at  the  instance 
of  the  township  of  Orton.  If  the  appeal  by  Bretherdale 
was  a  valid  appeal,  that  by  Orton  was  clearly  bad;  and 
even  supposing  that  Bretherdale  had  improperly  appealed 
the  appeal  by  Orton  was  still  bad  for  other  reasons.  The 
order  of  removal  was  not  directed  to  Orton,  and  the  town- 
ship of  Orton  could  not  be  aggrieved  by  it ;  the  fact  of  the 
pauper  having  been  maintained  by  that  township  was  im- 
material, because  it  was  not  compelled,  and  might  have 
refined  to  maintain  her,  without  incurring  any  risk.  It  was 
obrioos  that  the  name  of  Bretherdale  could  not  have  been 
inserted  in  the  order  by  mistake,  and  if  even  such  were  the 
case,  the  error  was  not  amendable,  Rex  v.  Kirhby  Stephm{a\ 
Rex  T.  The  Jtuticee  of  Carmarthenekire(b\  Rex  v.  Bishop 
fFeamunUh  (c).  Hiirdly,  the  orders  of  sessions  were  bad, 
havii^  been  drawn  up  after  the  Court  had  risen,  even 
altboiq^  they  were  authorized  to  be  made  by  the  Court(i2). 

Cur.  adv.  vidL 

CousBiDOE,  J. — This  was  a  rule  for  a  certiorari,  to 
remove  a  certain  order  of  removal,  and  orders  of  sessions 
under  the  following  circumstances:  on  the  5th  of  Sep- 

(s)  Bnnr.  S.  C.  664.  &  Ad.  943. 

ib)  IN.  &M.  968;  S.C.  4  B.  id)  SeeReg.y.Long,lG.8iD. 
k  Ad.  563.  367 ;  S.  C.  1  a  B.  740. 

(c)  3  N.  Ik  M.  77 ;  S.  C.  5  B. 
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1843.  tember,  1842,  an  order  of  removal  was  made  from  Kendal, 
^""g^^^^J^  to  the  parish,  township,  or  place  of  Bretherdale,  and  was 
». ,  sent  by  the  post,  addressed  to  the  overseers  of  the  poor  of 
WstTMORB-  Bretherdale.  No  notice  of  appeal  was  given  within  twenty* 
*'^"'  one  days,  and  on  the  3rd  of  October,  the  pauper  was  re- 
moved, and  delivered  in  Bretherdale  to  Thomas  Pattinson, 
who  paid  Ss.  6dL  to  the  removing  officer  of  Kendal,  for  the 
expenses  of  maintenance,  subsequent  to  the  making  of  the 
order.  The  next  quarter  sessions  were  on  the  21st  of  Oc- 
tober, where,  no  appeal  having  been  entered,  the  Kendal 
overseer  filed  the  order  with  the  clerk  of  the  peace.  In 
December,  two  notices  of  appeal,  with  statements  of  grounds 
of  appeal,  were  served  on  one  of  the  parish  officers  of  Kendal, 
which,  by  accident  did  not  reach  the  assistant  overseer, 
who  was  in  the  habit  of  transacting  all  business  relating  to 
removals  and  appeals.  These  notices  were  signed,  the 
one  by  three  persons,  stating  themselves  to  be  inhabitants 
of  the  place  called  Bretherdale ;  the  other  by  four  church- 
wardens and  five  overseers  of  the  parish  of  Orton.  It 
was  admitted,  on  the  aigument,  that  Bretherdale  was  a 
hamlet  in  Orton,  not  maintaining  its  own  poor;  the  order, 
therefore,  was  mis-directed  and  could  not  be  sustained. 
Pursuant  to  the  notices,  two  appeals  were  entered  against 
the  order  at  the  January  sessions.  The  assistant  overseer 
pf  Kendal  banponing  to  be  in  Court,   beaixl 
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poor ;  that  no  one,  therefore,  could  be  aggrieved  by  it,  and       1848. 
that  no  one,  consequently,  had  any  right  to  appeid  against    ^^^^^^ 
it    I  think  the  township  of  Kendal  is  estopped  from  in-  ^' . 

sisting  on  this;  they  have  procured  their  order;  they  have  Wimfo&x- 
acted  on  it;  have  delivered  the  pauper  in  Bretherdale;  ^'^^ 
have  received  the  maiutenance  money ;  filed  the  order  at 
sessions,  and  resisted  the  appeal ;  after  this,  it  is  too  much 
for  them  to  say  that  the  whole  is  a  nullity.  There  is  much 
diflicalQr  in  the  remainder  of  the  case.  It  is  next  objected 
that  no  proper  par^  has  appealed  in  fact;  the  first  appeal 
by  three  inhabitants  of  Bretherdale,  it  is  said,  is  unwar- 
ranted by  the  statute  giving  the  appeal ;  that  these  only 
apply  to  the  officers  of  a  parish  or  township,  and  at  most 
to  the  individuals  removed ;  the  second,  by  the  parish  offi- 
cers of  Orton,  it  is  said,  is  bad,  because  there  was  no  order 
of  removal  addressed  to  them,  and  they  could  never  be 
damnified  by  the  order  addressed  as  it  was.  I  agree  in 
this  last  branch  of  the  objection,  and  that  seems  to  me  ftirly 
to  bring  the  former  within  the  principle  oi  Rex  v.  The 
JuMdcee  €f  Denbighshire  (a).  It  was  attempted  to  distinguish 
that  case  fix>m  this,  by  observing  that  there,  inhabitant  rate 
payers  had  appealed, — ^here,  inhabitants  only,  who  might 
be  lodgers  only,  and  not  rated.  But  the  principle  of  that 
case  goes  beride  any  such  minute  distinctions ;  it  is  this, 
that  there  was  a  grievance;  that  the  magistrates  on  the 
appeal  against  this  order  being  presented  to  them  had 
taken  on  them  to  decide  upon  the  merits,  had  done  justice, 
and  therefine  that  this  Court  would  not  interfere  to  dis- 
turb their  decision.  Every  step  in  the  [Hresent  case  cor- 
responds with  these  particulars ;  here  was  an  order  served 
on  Bretherdale,  and  filed  at  sessions ;  the  parish  of  Orton 
could  not  appeal ;  it  might  have  been  that  they  would  not ; 
if  the  order  remained  unassailed,  it  would  be  evidence  in 
any  fiiture  dispute  that  Bretherdale  was  really  a  township 
maintuning  its  own  poor;  if  one  order  were  necessarily  to 

(ff)  1  B.  &  Ad.  616. 
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be  acquiesced  in  or  treated  as  a  nullity^  the  same  rule  would 
apply  to  twenty^  and  so  a  case  of  strength  might  iii  time  be 
made  against  Bretherdale.  This  grievance  then  existing 
pressed  on  the  inhabitants,  whom  it  would  have  been  im- 
possible to  describe  as  rated,  for  that  term  would  have 
implied  rated  to  Bretherdale ;  in  any  other  sense  it  would 
have  been  irrelevant,  and  in  that  sense  would  have  been 
untrue.  They  might  perhaps  have  applied  to  this  Court 
to  quash  the  order,  but  that  course  was  not  free  from  diffi- 
culties; for  we  should  have  been  slow  to  try  on  affidavits 
the  question  of  fisu^t,  whether  Bretherdale  maintained  its 
own  poor  or  not  And,  I  apprehend,  that  the  question 
whether  an  order  is  properly  addressed,  whether  the  place, 
to  which  a  removal  is  made,  is  one  maintaining  its  own 
poor  or  not,  is  a  question  that  may  be  properly  decided  on 
appeal,  though,  on  the  decision,  it  may  turn  out  that  the 
justices  had  no  jurisdiction  to  make  the  order.  Lastly, 
justice  has  been  done  as  regards  the  relief  to  Bretherdale. 
Some  remarks  were  made  on  the  case  of  Bex  v.  The  Justices 
of  Denbighshire,  in  Regina  v.  Co&eck,  but  they  were  unne- 
cessary for  the  decision  of  that  case.  I  seek  to  cany  it  no 
further  then  it  goes  in  terms,  and  to  the  extent  to  which  it 
went  it  seems  to  me  to  stand  on  principle  and  on  the  prac- 
tice of  the  Court,  as  to  the  granting  or  refusing  a  certiorari. 
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mAgistiBtes  may  never  fbnnally  and  in  terms  decree  that  1843. 

8Um  to  be  paid ;  but  it  is  still  done  under  their  authority.  Beoika 

It  does  not  appear  to  me  that  the  practice  in  the  present  |||. 

instance  has  been  substantially  violated  (a).  Westmoei- 

LAND. 

Rule  accordingly, 
(a)  See  iUg.  v.  Umg,  1  G.  &  D.  36ir. 


DrpB  V.  Hawkejeu 
Indebitatus  assumpnt:   the  plaintiff  de<^lared  for  tliepWiitiff 
l6iL  3s.  lOd.  for  vtoA  and  labour  done  by  him  on  behalf  of  ww^^titw  m* 
the  defendant,  as  an  attorney  and  solicitor:  for  money  J^jJ^^J^ 
paid,  and  on  an  account  stated;  pleas,  except  as  to  2il  3«.  ^^^^  d«M»  •^ 

on  ftn  account 

lOdL,  that,  after  the  accruing  due  of  the  debt  in  the  de*  tuted,  for  xei. 
claration  mentioned,  and  before  the  commencement  of  tUI  except  m  to^ 
suit,  to  wit,  on  the  20th  of  February,  1843,  the  defendant  ^j^' 
paid  to  the  plaintiff  and  the  plaintiff  accepted  of  the  de-  Cowt.)  tint 

—      —  t  •       «  too  dofcoGuiti 

fendant,  money  to  a  laige  amount,  to  wit,  the  amount  m  after  the  ao- 

the  dedanUion  mentioned,  in  foil  satisfaction  and  dischaige  de^T^^ 

of  the  debt  in  the  declaration  mentioned,  except  as  afore^  'o^  ^«  ^^\ 


said:  secondly,  payment  into  Court  of  2/.  3«.  lOd.;  re[dic»«  the  suit,  i>aid 
tion,  that  the  defendant  did  not  pay,  nor  did  the  plaintiff  ^^  the  pUdn^ 
accept  the  said  money  in  the  fixst  plea  mentioned,  in  foil  ^J^JJ*^^ 
sati^urtion  as  alleged.     The  particulars  of  the  plamtiff's  l*^,/"*^^ 
demand  wete  for   16L  3s.  lOd*      The  cause   was   tried  tionofthedeU 
before  the  Secondary  of  London,  and  it  was  proved  in  ^q, 


evidence  that  the  plaintiff's  original  demand  had  been  ^  *  rmUt^ 

*^  ^^  tioD,  denying 

302.  3s.  lOd,  but  that  the  defendant  had  paid  14/1,  leaving  the  payment 
a  balance  still  due  of  16L  3s.  lOcf.,  which  was  the  sum  m  alleged  f? 
sought  to  be  recovered  in  this  suit    The  defendant  con-  SJ^Sf'thL 
tended  that  the  payment  of  14i  having  been  proved,  and  ^^®  original 

30/.  2«.  lOd., 
of  which  142.  had  been  paid,  leavinf  the  balance  claimed  in  the  action  of  16/.  3f.  lOdL :  HM, 
»leaain 


that  the  tmie  raised  upon  the  pleadings  was,  whether  the  money  paid  was  in  satisfaction  of  the 
debt  in  the  declaration  mentioned ;  and  that  the  plaintiff  was  not  bound  to  new  assign,  to  show 
that  the  sam  sought  to  be  reoorered  was  a  snm  ultra  that  already  paid ;  and  that  Uie  defendant 
haTing  fiuled  to  show  payment  berond  14/.,  the  plaintiff  was  entitled  to  a  verdict  for  141.,  the 
balance,  lev  the  money  paid  into  Court. 
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DiTE 

r. 

Hawkkb. 


21.  3s.  lOd.  having  been  paid  into  Court,  the  plaintiff's 
demand  was  answered,  but  the  presiding  Judge  directed 
the  jury  to  find  a  verdict  for  14/1,  being  the  sum  claimed, 
less  that  which  was  paid  into  Court;  and  a  verdict  was 
returned  accordingly.  A  rule  nisi  was  subsequently  ob- 
tained, for  entering  a  verdict  for  the  defendant,  on  the 
ground  that  upon  the  pleadings  as  they  stood  at  the  trial, 
the  plaintiff's  claim  was  answered,  and  that  if  the  plaintiff 
had  intended  to  insist  upon  his  demand  for  the  balance,  he 
should  have  new  assigned. 


Upland  shewed  cause.  The  question  which  here  arose 
Was,  whether  the  plaintiff  ought  to  have  new  assigned,  ad- 
mitting the  payment  of  14/1,  and  alleging  that  the  defend- 
ant was  further  indebted?  It  was  submitted  that  this  was 
not  necessary ;  for  he  Was  entitled  to  declare  for  a  balance 
Aie,  in  the  same  manner  as  for  an  original  debt;  nor  was 
it  requisite  that  in  his  particulars  of  demand,  the  plaintiff 
should  make  any  distinction.  Freeman  v.  Crafts  {d)  was  in 
point  There,  the  defendant  pleaded  that  he  had  paid  to 
the  plaintiff  sums  amounting  to  the  moneys  in  the  declara- 
tion mentioned ;  and  it  appeared  that  he  had  in  fisu^t  paid 
sums  to  the  amount  claimed;  but  it  was  further  proved 
that  there  was  a  balance  due  upon  the  debt  originally  con- 
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mitted  the  correctness  of  the  account,  and  it  was  held  that       1843. 
the  plaintiff  was  not  bound  to  new  assign.  ^TJrrs 


Erle^  in  support  of  the  rule.  The  money  proved  to  have 
been  paid,  and  the  21.  Zs.  lOd.  paid  into  Court,  went  to 
th^  whole  cause  of  action  as  expressed  in  the  dedaratioii) 
and  if  the  plaintiff  intended  to  proceed  for  an  amount  be« 
yond  that  covered  by  ihoae  sums,  he  should  have  new 
assigned.  In  CoDhu-v.  Aaron  {a\  the  plaintiff  dedared 
ibr  the  balance  of  an  account ;  and  the  defendant  pleaded 
payment  of  a  larger  sum,  paid  before  the  balance  was 
struck ;  the  plaintiff  obtained  a  Judge's  order  to  amend  his 
declaration  by  increasing  the  damages,  on  payment  of  costs; 
and  the  Court  seemed  to  think  that  the  amendment  was 
necessary  in  order  to  enable  the  plaintiff  to  recover*  It 
appeared  fixxn  1  Chitty  an  Pleadmgy  625,  that  a  new  assign-^ 
ment  was  admissible  in  actions  of  assumpsit,  and  by  analogy 
to  Barweg  v*  Hunt{b)f  a  new  assignment  was  necessary  in  this 
case.  There,  the  declaraticm  alleged  several  trespasses  on 
divers  days  on  the  plaintiff's  land;  and  the  plea  alleged 
that  at  the  said  several  days,  the  defendant  committed  the 
said  several  tre^Msses  with  the  license  of  the  plaintiff; 
replication,  de  injuri&:  it  was  held,  that  evidence  of  a  li- 
cense which  covered  some  of  the  trespasses,  but  not  all,  did 
not  sustain  the  justification  upon  the  issue  taken  by  the 
replication.  In  Seddan  v.  Tutop{c\  to  a  declaration  in 
indebitatus  assumpsit  for  goods  sold,  the  defendant  pleaded 
a  plea  applicable  to  one  sale  and  delivery,  but  not  in  rela* 
Uon  to  that  on  which  the  plaintiff  rehed ;  and  it  was  held 
that  the  plaintiff  might  new  assign,  that  he  had  brought  his 
action  for  the  price  of  other  goods  sold  and  delivered; 
Fergutom  v.  Mahon(d),  AUtan  v.  MiUs{e),  Rogers  v.  Cict^ 
ianee  (/),  were  also  cited. 

Cttr.  adv.  vtdt. 

(a)  Ante,  voL  6,  p.  423»  O.  S. ;  (d)  9  Ad.  &  El.  245  <  S.  C.  1 
S.  C.  5  Scott,  595  s  4  Bing.  N.      P.  &  D.  194. 

C.  i33  (e)  lb.  248;  S.  C.  1  P.  &  D.  197. 

[b)  U  East,  451.  (/)  1  a  B.  77  i  S.  C.  4  P.  & 
(e)  6  T.  E.  607.                             D.  574. 
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WiOHTBfAN,  J.-^This  ease  was  argued  upon  a  rule 
obtained  on  behalf  of  the  defendant^  for  a  new  trial  The 
cause  was  tried  before  the  Secondary  of  London;  the 
declaration  was  in  the  common  form  in  indebitatus 
assumpsit,  for  work  done  by  the  plaintiff,  as  the  attorney 
and  solicitor  of  the  defendant  on  his  retainer;  the  prec\^ 
sum  which  was  claimed,  was  16/.  3s.  lOcL  The  defendant 
pleaded,  except  as  to  221  3s.  lOd.,  that  after  the  accruing  of 
the  debt  in  and  by  the  declaration  demanded,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  20th  of 
February,  1843,  the  defendant  paid  to  the  plaintiff,  and 
the  plaintiff  then  accepted  of  the  defendant,  money  to  a 
large  amount^  to  wit,  the  amount  in  the  declaration 
mentioned,  in  full  satis&ction  and  discharge  of  the  ddbt  in 
aild  by  the  declaraticm  demanded,  except  as  aforesaid^ 
The  replication  wasy  that  the  defendant  did  not  pay  to  the 
plaintiff,  nor  did  the  plaintiff  accept  the  said  money  in  the 
plea  alleged,  in  full  satisfaction  and  dischaige  of  the  debt 
in  and  by  the  declaration  demanded.  It  appeared  by  the 
evidence,  that  the  plaintiff  had  originally  had  a  larger 
demand  upon  the  defendant,  than  the  16L  3s.  lOcL,  claimed 
by  the  declaration ;  and  that  on  account  of  that  larger 
demand,  which  was  SOL  3s.  lOdL  altogether,  the  defendant 
had  paid  UL,  which  left  a  balance  otlQL  3s.  lOd.  The 
under  tlie  direction  of  the  Secondary^  found  a  verdict 
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the  suit,  and  the  iasue  is,  whether  that  debt  has  been  paid  1843. 
The  original  debt  was  30£,  and  upwards,  and  the  defendant,  DitJb 
by  the  payment  of  14i,  reduced  it  to   16iL  3*.  lOrf.,  the  «'• 

amount  claimed  in  the  declaration;  and  the  question  raised 
by  the  issue  is,  whether  the  money  paid,  was  received  by 
the  plaintiff  in  satis&cdon  of  the  debt  claimed  by  the ' 
declaration,  subsisting  at  the  commencement  of  the  suit,  or 
in  part  satisfiu^don  of  a  larger  sum  due  from  the  defendant 
to  the  pliuntiff?  and  which,  after  allowing  the  payment  in 
satisfaction,  as  &r  as  it  would  go,  still  left  16/.  Ss.  l(kf.,  due 
to  the  plaintiff  I  think  that  the  phuntiff  has  correctly 
taken  issue  upon  the  fact  of  the  14/1  being  accepted  in  part 
satis&ction  of  the  16L  3s.  lOdL,  and  that  a  new  assignment 
would  have  been  improper.  The  cases  of  new  assignment 
in  actions  of  trespass  quare  clausum  fregit,  are  hardly 
applicable  to  this.  The  nearest  case  which  was  referred  to 
was  that  of  Barnes  v.  Hunt  There,  to  a  declaration  for 
several  trespasses  on  the  plaintiff's  land,  on  divers  days, 
&C.,  the  plea  alleged,  that  at  the  said  several  days,  &c.,  the 
defisndant  committed  the  said  several  trespasses  by  license 
of  the  phdntiff ;  and  the  latter  replied,  that  the  defendant 
of  his  own  wrong,  and  without  the  cause  alleged,  committed 
the  said  several  trespasses,  &c. ;  and  it  was  held,  that 
evidence  of  a  license  which  covered  some,  but  not  all  of  the 
trespasses  proved,  within  the  period  laid  in  the  declaration, 
did  not  sustain  the  justification  upon  the  issue  taken  by  the 
replication.  But  the  case  of  Freeman  v.  Crafts  is  an 
express  authority.  In  that  case,  which  was  an  action  of 
debt  for  work  and  labour,  &c.,  the  aggregate  sums  stated  in 
the  declaration  being  30/L,  the  defendant  pleaded  payment 
of  divers  sums  of  money,  amounting  in  the  whole  to  the 
amount  of  all  the  moneys  in  the  declaration  mentioned ; 
the  defendant  proved  payments  to  the  amount  of  92/.,  but 
the  plaintiff  proved  work  done  to  the  amount  of  107  il,  and 
it  was  held,  that  the  pbundff  was  entitled  to  a  verdict  for 
the  balance,  and  was  not  bound  to  new  assign.  It  appears 
FOL.  in. — V*  &  o  D.  p.  c. 
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1843.        to  ine,  therefore,  both  on  principle  and  authority  that  the 
verdict  is  right,  and  this  rule  must  be  discharged. 


— NT" 
DiTE 


Hawkkb. 


Rule  discharged. 


In  a  special 
jury  cause, 
the  plaintiff 
made  default  in 
not  proceeding' 
totnalatthe 
sittings  after 
Hilary  Term; 
in  Easter 
Term,  the  de- 
fendant ob- 
tained a  rule 
for  costs  of  the 
day,  and  no 
fresh  notice  of 
trial  having 
been  giTen,  in 
Trinity  Term, 
moTed  for 
judgment  as  in 
case  of  a  non- 
suit: Held, 
thatit  wasa 
sufficient  oanse 
for  notpro- 
csedjoff  to 


Doe  dem.  Jordan  v.  Templeton. 

I.  HIS  was  a  rule  for  judgment  as  in  case  of  a  nonsuit 
It  was  a  town  cause,  and  issue  was  joined  in  Trinity  Term, 
1842 ;  a  special  jury  was  struck,  and  the  cause  was  set  down 
for  trial  at  the  sittings  after  that  Term.  It  was  made  a 
remanet  and  continued  in  the  paper  until  the  sittings  after 
Hilary  Term.  It  was  appointed  for  the  8th  of  February, 
but  the  record  was  on  that  day  withdrawn;  on  the  21st  of 
April,  in  Easter  Term,  the  defendant  obtained  a  rule  for  the 
costs  of  the  day. 

Piatt  shewed  cause.  The  Reg.  Gen.,  H.  T.,  2  W,  4, 
r.  69,  (a),  provided,  ^^  that  no  motion  for  judgment  as  in 
case  of  a  nonsuit  shall  be  allowed  after  a  motion  for  costs, 
for  not  proceeding  to  trial  for  the  same  default,"  &c.  The 
costs  of  the  day  had  been  here  obtained,  and  since  then 
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for  costs  of  the  day^  but  the  motion  having  been  renewed  1843. 
in  Trinity  Term,  was  held  to  be  then  regular.  Omardan  v.  DoTaem 
SneWnff  (a),  was  also  referred  ta  Jordan 

TSMPLETON. 

J.  W.  Sndthy  in  support  of  the  rule.  The  lessor  of  the 
plaintiff  had  been  guilty  of  a  fresh  default  in  not  giving 
notice  of  trial  for  the  sittings  after  Easter  Term ;  it  was 
immaterial  that  the  cause  was  a  special  jury  cause,  for  the 
rule  of  practice  must  be  taken  to  have  a  universal  applica- 
tion. Dyke  y.  Edwards  {b\  was  a  distinct  authority  for 
this  motion ;  there^  it  was  held,  that  if,  after  a  motion  for 
the  costs  of  the  day  for  not  proceeding  to  trial,  the  plaintiff 
snfiers  another  Term  to  elapse  without  giving  notice  of 
trial,  is  a  new  defitult,  which  entitles  the  defendant  to  move 
in  the  next  Term  for  judgment  as  in  case  of  a  nonsuit 
[Wightman^  J. — The  question  is,  whether  a  de&ult  has  been 
committed  by  the  lessor  of  the  plaintiff  not  giving  notice  of 
trial,  for  a  sitting  at  which  the  cause  could  not  be  tried  ? 
Must  not  the  rule  of  practice  mean,  that  notice  shall  be 
given  for  some  practicable  sittings?]  The  practice  was 
clear  in  peremptorily  requiring  notice  to  be  given  in  the 
next  Term  after  a  de&ult,  and  here  advantage  might  have 
been  derived  to  the  parties  by  the  cause  being  advanced  in 
the  paper.  The  course  of  practice  besides,  could  not  be 
affected  by  an  arrangement  made  by  the  Lord  Chief  Justice, 
at  his  own  will  and  pleasure,  though  undoubtedly  for  the 
public  convenience. 

WioHTBfAN,  J. — I  think  the  lessor  of  the  plaintiff  must 
give  a  peremptory  undertaking.  It  is  a  sufficient  excuse 
for  not  going  to  trial,  that  special  jury  causes  are  not  tried 
at  the  sittings  after  Easter  Term. 

Rule  dischaiged,  on  a  peremptory 
undertaking  being  given  (c). 

(«)  AmU,  vol.  1,  p.  373»  0.  S.  (o)  See    Withers   v.    Spooner, 

(6)  Amie^  voL  2,  p.  53,  O.  S.         asiU^  p.  17. 

o  2 
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Where  to  a 
dedantionby 
tlieindoraeo 
against  the  ac- 
ceptor of  a  bill 
of  exchange, 
the  defendant 
pleaded  that  he 
Dad  accepted 
the  bill  for  the 
aooommodation 
ofG.;  and 
that  after  it 
had  become 
doe,  the  plain- 
tiff had  agreed 
to  accept  from 
G.  another  bill 
in  latitfaction 
ofthebillmen- 
tioiiedin  the 
declaration, 
and  alio  the 
deposit  of  cer- 
tain deeds  as  a 
collateral  se- 
curi^;  that 
the  frtth  bill 
was  men,  and 
the  deposit 
made,  and  that 
the  plaintiff 
detuned  the 
bill  m  the  de- 
claration men- 
tioned. 


Smith  v.  Whatley. 

JO  t/rr  moved  for  a  rule,  calling  upon  the  defendant  to 
shew  cause  why  the  demurrer  to  the  replication  to  the  third 
and  fourth  pleas  in  this  action  should  not  be  set  aside,  on 
the  ground  that  it  was  frivolous.  It  was  an  action  by  the 
indorsee  against  the  acceptor  of  a  bill  of  exchange,  and  the 
third  and  fourth  pleas  stated,  in  effect,  that  the  bill  in  the 
declaration  mentioned  was  accepted  by  the  defendant  for 
the  accommodation  of  one  T.  Gardiner;  and  that  after  the 
bill  had  become  due,  and  before  the  commencement  of  this 
suit,  the  plaintiff  well  knowing  that  the  said  bill  was  so 
accepted  for  the  accommodation  of  the  said  T.  Gardiner,  it 
was  agreed  between  the  plmntifF  and  T.  Gardiner,  that  the 
said  Gardiner  should  deliver  another  bill  to  the  plaintiff, 
in  substitution  for  the  bill  in  the  declaration  mentioned, 
together  with  certain  title-deeds  by  way  of  collateral  secu- 
rity ;  and  that  in  consideration  of  the  delivery  of  such  new 
bill,  and  of  such  title-deeds,  the  plaintiff  should  give  up  the 
said  bill  in  the  declaration  mentioned  to  the  said  Gardiner, 
to  be  delivered  to  the  defendant ;  the  pleas  then  alleged, 
that  the  said  new  bill  was  given  to  the  plaintiff  by  the  said 
Gardiner^  and  the  said  title-deeds  were  delivered  to  him  by 
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this  case  was  not  whether  the  demurrer  must  succeed,  but    _  ISAli. 
whether,  on  the  replication,  there  was  fair  ground  of  align- 
ment?    In  Schild  V.  Kilpin  (a),  to  an  action  by  an  indorsee 
against  the  acceptor  of  a  bill,  the  defendant  pleaded  that 
after  the  indorsement  to  the  plaintiff,  and  before  the  com* 
mencement  of  the  suit,  the  plaintiff  indorsed  the  bill  to  W., 
who  from  thence  until  and  at  the  commencement  of  the  suit 
was,  and  still  is  the  indorsee  and  holder  thereof;  replication 
de  injuri&;  and  it  was  held  that  the  plea  was  not  in  excuse  but 
in  denial  of  the  breach  in  the  declaration,  and  that  conse- 
quentiy  de  injuria  was  not  the  proper  relocation.     So  here, 
the  pleas  were  not  in  excuse  of  the  breach,  they  admitted 
the  breach,  and  then  alleged  tacts  which  amounted  to  accord 
and satiafiKrtion.    Janes  y. Senior (b) and  Crispy.  Griffiths{e) 
were  cited. 

BvU^  contriL  The  right  of  action  and  the  breach  were 
admitted  by  the  pleas,  and  then  an  excuse  was  made  fi>r 
the  non-performance  of  the  promise.  [  Wighiman,  J. — ^It  is 
not  an  excuse  of  the  breach,  because  the  breach  had  already 
arisen  at  the  time  of  the  occurrence  of  the  matter  which  is 
urged  by  way  of  excuse.]  ScoU  v.  Chappelaw  (d),  Mitchell 
y.Cragg{e). 

WiOHTMAN,  J. — ^The  question  is,  whether  these  pleas 
point  to  matter  subsequent  to  the  breach,  and  if  so,  whether 
that  is  matter  in  confession  and  avoidance,  or  of  denial?  This 
is  much  too  nice  a  question  to  discuss  upon  an  application 
to  set  aside  a  demurrer  as  frivolous.  The  rule  must  be 
discharged. 

Rule  discharged. 

(«)  Amie,  vol.  9,  p.  803,  O.  S. ;  2  C,  M.  &  R.  159. 

S.  C.  8  M.  &  W.  673.  id)  Ante,  v6L  2,  p.  78,  N.  S.  i 

(6>  Ante,  vd.  6,  p.  701,  O.  S. ;  S.  C.  6  Scott's  N,  R.  148. 

S.  C.  4  M.  &  W.  123.  (e)  Ibid.  p.  252.;  S.  C.  10  M- 

Cc)  Ante,  vol.  3,  p.  752,  O.  S. ;  &  W.  367. 
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Upon  the  trial 
of  an  action  of 
crjeetment, 
brought  under 
the  4  Geo.  ?, 
e.  28,  t.  2,  it 
is  essential 
that  the  lessor 
of  the  plaintiff 
shall  prove 
the  date  and 
the  fact  of  the 
•enriceofthe 
declaration  in 
ejectment. 


Doe  dcm.  Gooch  v.  Knowles. 

X  HIS  was  an  action  of  ejectment,  brought  by  the  lesaor 
of  the  plaintiff  to  recover  possession  of  certain  premises 
held  by  the  defendant,  as  his  tenant,  under  a  lease  con- 
taining a  clause  of  forfeiture  and  re-entry  on  non-payment 
of  rent     The  action  was  brought  under  the  4  Geo.  2,  c.  28, 
s.  2,  there  being  a  whole  yearns  rent  due,  and  no  sufficient 
distress  on  the  premises.      The   cause  was  tried  before 
Wigktman^  J.,  on  the  15th  of  May,  at  the  sittings  after 
Easter  Term,   1843,   and  there  was  no  proof  given  on 
behalf  of  the   lessor    of  the  plaintiff  of  the  service  of 
the  declaration ;   the  attorney  for  the  defendant,  however, 
was  called,  and  he  admitted  that  he  had  received  the  de- 
claration from  the  defendant  for  the  purpose  of  preparing 
his  defence.     The  jury,  under  the  direction  of  the  learned 
Judge,  found  a  verdict  for  the  lessor  of  the  plaintiff;  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  verdict 
or  a  nonsuit,  upon  the  ground  that  proof  of  service  of  the 
declaration  was  not  given«     The   case  was  now  argued 
before  the  learned  Judge  who  had  presided  at  the  trial, 
by  consent  of  both  parties. 
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ment  thereof,  such  landlord  or  lessor  shall  and  may,  without  1843. 
any  formal  demand  or  re-entry,  serve  a  declaration  in 
ejectment  for  the  recovery  of  the  demised  premises,  or  in 
ease  the  same  cannot  be  l^^y  served,  or  no  tenant  be  in 
actual  possession  of  the  premises,  then  affix  the  same  upon 
the  door  of  any  demised  messuage,  &c.,  and  such  affixing 
shall  be  deemed  legal  service  thereof,  which  service  or 
affixii^  such  declaration  in  ejectment,  shall  stand  in  the 
place  or  stead  of  a  demand  and  re-entry,  and  in  case  of 
judgment  against  the  casual  ejector,  or  nonsuit  for  not  con- 
fessing lease,  entry  and  ouster,  it  shall  be  made  to  appear 
to  the  Court  where  the  said  suit  is  depending,  by  affidavit, 
or  be  proved  upon  the  trial,  in  case  the  defendant  appears, 
that  haU^-year's  rent  was  due  before  the  said  declaration 
was  served,  and  that  no  sufficient  distress  was  to  be  found 
on  the  demised  premises  countervailing  the  arrears  then  due, 
and  that  the  lessor  or  lessors  in  ejectment  had  power  to  re- 
enter; then  and  in  every  such  case  the  lessor  or  lessors  in 
ejectment  shall  recover  judgment  and  execution  in  the  same 
manner  as  if  the  rent  in  arrear  had  been  legally  demanded, 
and  a  re-entry  made,"  &c.  It  was  clear,  from  the  preamble, 
that  the  object  of  this  section  of  the  act  was  to  get  rid  of 
the  necessity  of  formal  proceedings  and  proofi ;  and  having 
provided  that  the  old  forms  should  be  dispensed  with,  it 
gave  directions  with  regard  to  those  matters,  which,  under 
the  new  mode  of  proceeding,  the  Legislature  deemed  it 
necessary  to  be  given  in  evidence :  but  amongst  the  requi- 
sites mentioned,  proof  of  the  time  of  the  service  of  the  de- 
claration was  not  to  be  found.  Three  things  were  required 
to  be  proved ;  first,  that  half-a-year*d  rent  was  due  before 
service  of  the  declaration;  secondly,  that  there  was  no  suffi- 
cient distress  on  the  premises ;  and  thirdly,  that  the  lessor 
of  the  plaintiff  had  power  to  re-enter.  It  had  been  proved 
in  this  case,  that  from  December,  1842,  at  which  time  half- 
a-year's  rent  vras  due,  down  to  the  time  of  the  trial,  there 
had  been  no  distress  upon  the  premises.  In  the  declaration 
the  day  of  the  demise  was  laid  on  the  20th  of  February,  1843, 
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Doe  denL. 

GoocH 

o. 

Knowlbs. 


it  was  essential,  to  entitle  the  lessor  of  the  plaintiff  to  recover, 
that  his  title  should  have  accrued  before  that  day ;  and  it 
was  also  a  necessary  part  of  the  case,  that  the  day  of  the 
demise  should  be  antecedent  in  date  to  that  of  the  service  of 
the  declaration.  The  case,  therefore,  stood  thus:  on  the 
25th  of  December,  half-a-year*s  rent  was  due ;  the  title  of 
the  lessor  of  the  plaintiff  accrued  on  the  20th  of  Febniary ; 
and  the  service  of  the  declaration  took  place  subsequently 
to  that  day.  There  was  nothing  in  the  statute  which  made 
the  precise  time  of  the  service  of  the  declaration  material, 
and  as  in  this  case,  it  had  been  clearly  shewn,  within  the 
words  of  the  statute,  that  "  half-a-year's  rent  was  due  before 
the  service  of  the  said  declaration,*'  the  lessor  of  the  plaintiff 
had  given  all  the  formal  proof  which  was  necessary. 
[Wightmafiy  J. — Suppose  the  declaration  was  served  before 
the  day  of  the  demise  ?]  That  would  be  irregular ;  but 
the  appearance  of  the  defendant  admitted  that  the  previous 
proceedings  were  regular.  Secondly,  there  was  evidence  to 
go  to  the  jury  of  the  service  of  the  declaration,  for  the  de- 
fendant's attorney  had  been  called,  and  had  produceil  the 
declaration,  and  from  that  document  itself  evidence  might 
be  collected  of  the  date  of  its  service.  Doe  dem.  Lawrence 
V.  Shawcross  (a),  was  referred  to. 
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ejectment  was  put  in  the  place. of  a  demand  of  rent ;  but       18^3. 
that  did  not  render  it  necessary  that  the  declaration  should     j^^^^demT 
be  served  on  the  day  on  which  the  demand  must  be  made ;       Oooch 
it  could  not  be  properly  served  before  that  day,  but  it  might     Knowleb. 
be  served  subeequendy  to  it     Nor  would  the  day  of  the 
service  appear  on  the  declaration  itself;  for  by  the  consent 
rule,  the  defendant  undertook  to  receive  a  new  declalntion, 
and  that  mightbe  of  aTerm  subsequent  to  that  in  which  the 
actual  service  took  place.     The  authorities  were,  therefore, 
correct,  which  laid  it  down  that  it  must  be  shewn  when  the 
dedaration  was  served,  in  order  that  it  might  be  seen  that 
it  was  served  after  the  rent  became  due ;  after  the  right  of 
re-entiy  had  accrued,  and  after  the  time  when  it  had  been 
ascertained  that   there  was  no  distress  on  the  premises. 
Doe  dem.  Lawrence  v.  Shawcross^  was  not  an  authority 
which  aflfected  this  case. 

Ctar.  ado.  vuU. 

WiQHTMAN,  J. — ^The  only  question  in  this  case  was, 
whether,  on  the  trial  of  an  action  of  ejectment,  to  recover 
premises  held  under  a  lease  containing  a  clause  of  forfeiture 
and  re-entiy  on  non-payment  of  rent,  brought  by  the  land- 
lord because  half-a-year's  rent  was  due,  and  no  sufficient 
distress  on  the  premises,  it  was  or  was  not  necessary  to 
prove  the  service  of  the  declaration  in  ejectment?  It 
seems  to  me  that  by  the  terms  of  the  statute,  it  is  necessary 
that  service  should  be  proved.  The  statute  4  Geo.  2,  c  28, 
s.  2,  provides,  "that  in  all  cases  between  landlord  and  tenant, 
as  often  as  it  shall  happen  that  one  half-year's  rent  shall 
be  in  arrear,  and  the  landlord  or  lessor,  to  whom  the  same 
is  due,  hath  right  by  law  to  re-enter  for  the  non-payment 
thereof,  such  landlord  or  lessor  shall  and  may,  without  any 
formal  demand  or  re-entry  serve  a  declaration  in  ejectment 
for  the  recovery  of  the  demised  premises ;  or  in  case  the 
same  cannot  be  legally  served,  or  no  tenant  be  in  actual 
possession  of  the  premises,  then  to  affix  the  same  upon  the 
door  of  any  demised  messuage,  &c.,  which  service,  &c.  of 


202 


CASES  ON   BOINT8  OF    PRACTICE,    0-    B. 


1843. 

^ V ' 

Doe  dem. 

Goocu 

v» 

Knowles. 


such  declaration  in  ejectment  shall  stand  in  the  place  and 
stead  of  a  demand  and  re-entry,  and  in  case  of  judgment 
against  the  casual  ejector,  or  nonsuit  for  not  confessing 
lease,  entiy,  and  ouster,  it  shall  be  made  to  appear  to  the 
Court  where  the  said  suit  is  pending  by  affidavit,  or  be 
proved  upon  the  trial,  in  case  the  defendant  appears,  that 
half-a*year's  rent  was  due  before  the  said  declaration  was 
served,  and  that  no  sufficient  distress  was  to  be  found  on 
the  demised  premises  countervailing  the  arrears  then  due, 
and  that  the  lessor  or  lessors  in  ejectment  had  power  to 
re-enter;  then  and  in  every  such  case  the  lessor  or  lessors 
in  ejectment  shall  recover  judgment  and  execution,  in  the 
same  manner  as  if  the  rent  in  arrear  had  been  legally  de- 
manded, and  a  re-entry  made.'*  The  service  of  the  de- 
claration in  ejectment  then,  by  this  statute,  is  put  in  the 
place  of  a  demand,  and  had  the  proceeding  been  before 
the  statute  and  at  common  law,  it  would  have  been  ne- 
cessary to  have  proved  a  formal  demand.  It  seems,  there- 
fore, to  me,  that  the  service  of  the  declaration,  being  in 
lieu  of  the  demand,  which  must  have  been  proved  to  entitle 
the  plaintiff  to  recover,  should  be  also  proved.  It  was 
argued  by  Mr.  Martin^  that  it  was  proved  by  the  production 
of  the  record,  but  the  peculiar  nature  of  the  action  of  eject- 
ment shews,  that  the  record  itself  will  give  no  information  as 
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Watts  v.  Blatnet. 

J^ASHUEV  moved  for  a  rule,  calling  on  one  B.,  an  at-  Wbere  daring 

tomey,  to  shew  cause  why  he  should  not  deliver  up  to  the  menTcS^^SH^. 

defendant  the  promissory  note,  which  formed  the  subject  •on  be  cm- 

of  the  action.     In  appeared  that  on  the  28th  of  June,  1842,  tomej  to  ooo- 

the  defendant  being  in  custody,  he  employed  B.,  an  attorney,  catkm  for'^fk* 

to  conduct  an  application  to  the  Insolvent  Court  for  lids  ^JT^SkOTt 

discharge,  and  to  prepare  his  schedule.     No  steps  were  C«»t,andtlie 

taken  by  the  attorney  until  the  12th  of  July,  and  then  he  fined  to  pro. 

applied  to  the  defendant,  and  told  him  that  he  must  sign  a  hi^a  sipml  a 

promissory  note,  and  that  he  could  not  proceed  unless  this  SJJ^^JjJS.  h 

was  done.     The  defendant,  after  some  remonstrance,  con-  ^  onder  nro. 

sented  to  sign  the  note,  and  he  did  so  under  protest     The  the  ditcbvge 

defendant  was  subsequently  discharged  by  the  Insolvent  ^Mion'm!r' 

Court ;  he  had  since  paid  7L  to  the  attorney,  but  the  pre-  ^^^^  ?P*|° 

sent  action  was  subsequently  commenced  in  the  name  of  name  of  the 

Watts,  a  clerk  to  the  attorney,  who,  as  defendant  believed,  torney,  who,  it* 

was  in  nowise  interested  in  the  note.     It  was  submitted  that  JSelredmrtto 

the  conduct  of  the  attorney  would  induce  the  Court  to  in-  beinterertedin 

,  ,  It,  the  Court 

terfere  to  compel  him  to  give  up  an  instrument,  which  had  refused  to 

been  obtained  by  firaud  and  duress.  Slitog*upon 

the  attorney  to 
give  up  the 

WiQHTMAN,  J. — If  Watts  has  a  bon&  fide  claim  to  the  note,  upon  the 

,  •       -  />      1       1  .      groonoofits 

note,  the  attorney  cannot  give  it  up,  for  he  has  not  got  it.  having  been 
If  he  has  not,  and  the  note  is  in  the  possession  of  the  at-  auren  and 
tomey,  there  is  a  good  defence  to  the  action.     The  effect  of  ^^ 
granting  this  motion  would  be  to  defeat  the  action  by  Watts, 
upon   motion  against  a  third  party.     I  cannot,  however, 
interfere,  for  he  has  a  right  to  have  his  cause  tried. 

Rule  refused. 
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Where  a  de- 
feodant  was  re- 
lideiit  abroad, 
at  Bonlo^e, 
in  Franee,  the 
Court  granted 
leave  to  ngn 
jod^pnent 
agamtthim 
upon  a  icL  fa., 
on  an  affidavit 
of  lerriceof 
notice  of  the 
writ  upon  \am 
in  that  fdaoe. 


Stockport  v.  Hawkins. 

Jlm  ARS TO  fV  moved  for  leave  to  sign  judgment  on  a  writ 
of  scire  fiu;ias,  to  revive  a  judgment.  The  defendant  was 
resident  at  Boulogne,  in  France,  where  it  was  sworn  he 
was  residing  in  order  to  avoid  his  creditors.  Notice  of  the 
writ  of  scL  fisL  had  been  served  on  him  at  Boulogne  on  the 
day  after  the  writ  had  been  lodged  with  the  sheriff.  It  was 
admitted  that  the  Queen's  writ  would  not  run  in  the  king- 
dom of  France,  but  as  notice  to  the  defendant  of  the  issuing 
of  the  writ  was  all  that  was  required,  the  defendant  here 
had  received  such  notice,  and  not  having  appeared,  the 
plaintiff  was  entitled  to  sign  judgment 


Coleridge,  J.,  granted  a  rule. 


Rule  granted. 


Dunn  r.  Hodson. 

In  the  writ  of     jR  UTT  had  obtained  a  rule,  calling  upon  the  plaintiff  to 
gammons  the  ... 

plaintiff  de-       shew  cause  why  the  interlocutory  judgment  in  this  cause 

fendant  as         should  not  be  Set  aside,  on  the  ground  of  irregularity. 

Jamu  S,  Hod* 
Mm  ;  the  de- 

fendwit  entea-d       Mr.  Dunu^  in  TK*ison,  shewed  cause,  and  took 
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^ V ' 


HODSON. 


iDtituIcd,  *<  6r.  Shrimpton  v.  WUUam  Carter,  the  elder,  sued  1843 
as  William  Carter,"  the  cause  being,  G.  Shrimpton  v.  Wil-  ^  ^ 
Ham  Carter,  was  rejected,  as  being  badljr  intituled ;  and,  in 
Barikwick  v.  Mavenscroft  (a),  it  was  held  that  affidavits,  in 
support  of  a  motion  for  setting  aside  a  distringas,  must  be  in- 
tituled in  the  same  names  as  are  in  the  distringas,  although 
the  parties  are  there  incorrectly  described.  So  also,  in 
Reffina  y.  The  Sheriff  of  Surrey  (b),  where  an  action  had 
been  brought  against  the  defendant  by  the  initial  of  his 
Christian  name,  **  W.,"  and  had  proceeded  to  execution,  so 
intituled,  it  was  held  that  an  affidavit  in  support  of  an 
application  against  the  sheriff  for  not  returning  the  fi.  £el 
in  the  cause  could  not  be  read,  because  it  described  the 
defendant  by  the  Christain  name  of  *^  William." 

Btittf  in  support  of  the  rule,  argued  that  the  defendant 
was  bound  to  follow  the  appearance  in  the  description  of 
the  cause. 

WioHTMAN,  J. — Jones  V.  Ebridge  (c),  is  exactly  in  point 
There,  in  an  action  which  was  described  in  the  writ  of 
summons  as  WilHam  Jones  v.  John  Ebridge,  the  defendant 
Implied  to  set  aside  service  of  the  writ  on  the  ground  of 
irregularity.  The  affidavit  was  intituled,  ^'  WilUam  Jones 
V.  John  Adams  Ebridge,  sued  as  John  Elridge,"  and  the 
Court  held  that  the  affidavit  was  well  intituled. 

Mr.  Dunn  then  proceeded  to  shew  cause  upon  the  merits. 
The  irregularity  complained  of  was,  that  judgment  had 
been  signed  too  soon.  The  declaration  was  delivered  on 
the  5th  of  June,  indonied,  <<Plea  in  four  days  or  judgment" 
The  rule  to  plead  was  entered  on  the  6th,  and  no  plea 
having  been  delivered,  judgment  was  signed  on  the  10th. 
He  cited  Zf^v.  Pitcher  (d);  there,  ten  days'  time  to  reply 

(a)  Ante,  voL  7,  p.  393,  O.  S. ;         (c)  Ante,  vol.  1,  p.  710,  N.  S. ; 
S.  C.  5  M.  &  W.  31.  S.  C.  4  Scott's  N.  R.  751. 

{h)  Ante,  vol.  8,  p.  510,  O.  S.  {ji)  Ante,  vol  1^  p.  767,  N.  & 


206 


1843. 
^ ^— 

I>UVN 

O. 

HoDtON. 


CASES   ON   POINTS  OP   PRACTICE,   Q.    B. 

was  given  on  the  24th  of  March,  and  the  five  following 
days  being  holidays,  judgment  signed  for  want,  a  replication 
on  the  8th  of  April  was  held  not  too  soon. 

Buit,  in  support  of  the  rule  contended,  that  the  defend- 
ant had  the  whole  of  the  10th  of  June  to  plead.  The  rule 
to  plead  expired  in  four  days,  reckoned  exclusively  of  the 
day  on  which  it  was  entered.  He  referred  to  Reg.  Gren., 
H.  T.,.2  Wm.  4  {a). 

WiOHTMAN,  J. — The  only  question  in  this  case  is,  whe- 
ther the  time  is  to  be  reckoned  from  the  time  of  the  delivery 
of  the  rule  to  plead,  or  of  the  declaration ;  for  the  rule  of 
Court  is  clear,  that,  unless  the  defendant  is  entitled  to  four 
clear  days,  the  time  shall  be  reckoned  exclusively  of  the 
first  day,  and  inclusively  of  the  last  day.  I  think  the  time 
is  to  be  reckoned  from  the  rule  to  plead,  and  that  the  de- 
fendant clearly  had  the  whole  of  the  10th  of  June  in  which 
to  plead.  This  rule,  therefore,  must  be  made  absolute, 
with  costs. 

Rule  absolute,  with  costs. 

(a)  AnU,  vol.  1,  p.  200,  O.  S. 
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proposed  to  read  certain  aflSdaTits,  in  answer  to  those  on  1843. 
which  the  rule  had  been  obtained,  which  had  not  been  RTjAim 
filed  until  Monday,  22nd  of  May,  the  Term  having  com-  Jj^^^' 
menced  on  the  following  Thursday.  He  produced  an 
affidavit,  which  stated  that  the  affidavits  had  been  originally 
sworn  during  Easter  Term,  but  that  it  was  found  that  there 
were  some  omisnons  in  them,  and  they  were,  in  con- 
sequence, sent  down  to  Carlisle,  where  the  disputes  which 
formed  the  subject-matter  of  the  arbitration  had  arisen,  for 
the  purpose  of  being  amended  and  resworn.  That  several 
of  them  were  filed  on  the  2nd  of  May  (the  Saturday  before 
Term),  but  that  the  rest  of  them  did  not  arrive  in  town 
until  Monday,  the  22d  of  May ;  that  copies  of  the  affi- 
davits received  on  Saturday,  which  were  duly  sent  to  the 
agent  of  Mackay  immediately  on  their  arrival,  t(^ther 
with  an  intimation  that  others  were  expected  on  Monday, 
copies  of  which  should  be  immediately  furnished ;  that  on 
Monday  morning,  copies  were  accordingly  delivered  to 
the  London  agent  of  Mackay^s  attorney,  who  observed 
that  he  had  received  them  sooner  than  he  should,  had  he 
been  obliged  to  wait  for  office  copies,  even  if  they  had 
been  filed  in  due  time.  It  was  submitted  that  these  cir- 
cumstances brought  the  case  within  the  rule,  which,  in  the 
event  of  inevitable  accident,  dispensed  with  the  necessity 
of  filing  affidavits  within  the  time  required. 

Bcvitlf  contr^  The  course  sworn  to  have  been  adopted 
was  an  extremely  inconvenient  one,  and  one  which  the 
Court  would  not  sanction.  It  was,  besides,  laid  down  in 
the  books  of  practice,  that  where  it  was  sought  to  use 
affidavits  filed,  after  the  time  fixed  for  their  being  filed  had 
elapsed,  a  distinct  application  must  be  made  to  the  Court 
for  that  purpose ;  and  this  was  a  reasonable  rule,  because, 
in  order  to  account  for  the  non-filing  of  these  affidavits,  an 
affidavit  was  now  produced,  which  was  not  filed  itself,  and 
to  which  there  was  no  opportunity  of  giving  an  answer. 

CoLSBiDOB»  J. — ^There  ought  to  have  been  a  distinct 
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1843.       application  made  for  leave  to  file  these  affidavits.     It  is  so 

rTjjTJ^    laid  down  in  Chitt.  Arch.  p.  1191,  and  there  is  a  case  (a) 

SIackay      cited  in  support  of  the  dictum.    Common  sense  and  justice 

besides,  point  out  that  it  should  be  so.     I  will  enlarge  this 

rule,  however,  in  order  that  Mr.  Addison  may  move. 

Addison  then  moved,  and  obtained  a  rule  nisi  for  leave  to 
read  the  affidavits  filed  on  the  22dof  May,foundinghismotion 
on  the  explanatory  affidavit  already  read  to  the  Court. 

Bovin,  on  a  subsequent  day  shewed  cause.  He  pro- 
duced an  affidavit  in  answer,  wherein  it  was  sworn  that 
the  agent  of  Mackay's  attorney  had  refiised  to  consent  to 
filing  the  affidavits  on  the  22d  of  May.  This  disproved 
any  consent  to  allow  the  affidavits  to  be  filed.  Nor  were 
there  any  reasons  stated  to  shew  that  there  had  been  in- 
evitable accident  in  the  affidavits  not  reaching  town  in 
time  to  be  filed,  but,  on  the  contrary,  their  non-arrival  was 
totally  unaccounted  for.  Turner  v.  Unwin  (b)  and  Wright 
V.  Lewis  {c\  shewed  that  grounds  of  inevitable  accident 
must  be  clearly  made  out. 

Addison^  contrL  No  damage  had  been  suffered  on  the 
other  side  by  the  non-filing  of  the  affidavits,  for  it  had  been 
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Phillipson,  Public  Officer,  &c.  v.  Tempest. 

%J  NTHANK  shewed  cause  against  a  rule  obtained  by  In*proce«I- 

CowUng^  for  leave  to  plead  several  pleas.     It  appeared  that  facias  against 

this  was  a  proceeding  by  scire  ftcias,  by  the  plaintiff,  as  \  member  of*a 

poblic  officer  of  a  banking  company,  against  the  defendant,  *'"^*°*?^" 

as  a  shareholder  of  a  trading  company ;  the  object  being  introduce  his 

to  obtain  execution  against  the  goods  of  the  defendant,  record,  after 

The  defendant  sought  to  obtidn  leave  to  plead;  first,  a  denial  {SlSSI^iMt 

that  he  was  a  member  of  the  company ;  secondly,  a  denial  V^^^  ^^^ 

that  execution  remained  to  be  done ;  and  thirdly,  a  plea  company,  the 

of  payment   He  objected  that  this  was  not  a  case  which  fell  the  defendant 

within  the  meaning  of  the  stat  of  4  Anne,  c.  16,  for  that  ^^^l^ 

this  was  not  an  action  or  suit  within  the  operation  of  that  i^  *  member 

^  of  the  ( 


of  Anne. 


act,  but  a  mere  proceeding  to  introduce  a  new  party  to  the  pany;  and, 

record.     He  objected,  therefore  to  the  plea  of  payment.         plea  of  pay. 

ment  under 
the  operatioii 
Cowling f  in   support  of  the  rule,  maintained  that  the   of  the  statute 

proceeding  by  scire  fiu;ias  was  for  many  purposes  to  be 

considered  as  a  new  action ;  and  that  the  words  of  the  statute 

of  Anne  were  wide  enough  to  admit  of  its  application  to 

such  a  proceeding.     He  pressed  only  to  be  allowed  to  plead 

that  the  defendant  was  not  a  member  of  the  company,  and 

a  plea  of  payment 

Wiohtman,  J, — I  cannot  see  any  objection  to  these  two 
pleas  being  pleaded  together,  for  I  think  the  defendant  is 
entitled  to  deny  that  he  was  a  member  of  the  company  and 
also  to  allege  payment.  The  only  doubt  which  I  enter- 
tained was,  whether  proceedings  by  scire  &cias  were  within 
the  statute  of  Anne.  I  think  that  this  rule  must  be  made 
absolute,  for  pleading  the  first  and  third  pleas. 

Rule  absolute  accordingly. 


vou  in. — m.  8.  p  D.  p.  c. 


210 


CASES   ON    POINTS   OF    PRACTICE,    Q.    B. 


1843. 


Where,  in  an 
Action  on  a  bill 
of  exchange  by 
the  indorsee 
against  the  ac- 
ceptor, the  de- 
claratioD  al- 
leged that 
•*  one  J. 
Banket.'^ 
made  his  bill, 
&c,  and  the 
defendant  de- 
murred there- 
to,  on  the 
grounds  that 
the  Christian 
name  of 
Bankes  ought 
to  have  been 
set  out  in  full, 
or  that  it 
should  have 
been  alleged 
that  he  was 
designated  by 
the  initial  letter 
only  in  the 
original  in- 
strument, the 
Court  set 
a^idc  the  de- 
murrer as 
frivolous. 


Braithwaite  v.  Harrison. 

JbjRLE  moved  for  a  rule,  calling  upon  the  defendant  to 
shew  cause  why  the  demurrer  to  the  declaration  in  this 
action  should  not  be  struck  ont,  on  the  ground  that  it  was 
frivolous.  It  was  an  action  by  the  indorsee  against  the 
acceptor  of  a  bill  of  exchange ;  and  the  declaration  stated, 
for  that  ''whereas  heretofore,  to  wit,  on  the  28th  ot 
February,  a.  d.,  1843,  one  J.  Bankes  made  his  bill  d[ 
exchange  in  writing,  and  thereby  required  the  defendant  to 
pay  to'  his  order,"  &c.  To  this  declaration  the  defendant 
had  demurred,  upon  the  grounds;  first,  that  the  Christian 
or  first  name  of  the  person  in  the  declaration  mentioned, 
as  the  drawer  of  the  bill  of  exchange  on  which  this  action 
is  brought,  is  designated  by  t)ie  initial  letters  only,  whereas 
the  said  Christian  or  first  name  of  the  said  person  should 
have  been  set  out  in  full,  or  it  should  have  been  allied, 
that  the  said  drawer  of  the  said  bill  was  designated  by  the 
said  initial  letter  only  of  his  Christian  or  first  name; 
secondly,  that  the  declaration  was  ambiguous,  for  that  it 
was  uncertain  whether  it  was  intended  to  be  alleged  that 
the  bill  was  payable  to  the  order  of  J.  Bankes,  or  the 
defendant 
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initial  letter  or  a  contraction  would  be  bad.     It  was  the       1843. 

duty,  therefore,  of  the  plaintiff,  in  order  to  establish  his  J — ""^^^ 

right  to  use  the  contraction,  to  allege  that  the  party  signing  •• 

%         ..1.  ,,  ,™,..  Haeeison. 

the  original  mstrument  was  so  designated.     The  objection 

could  only  be  taken  by  demurrer;  for  if  not  so  taken,  it 

could  not  be  raised  at  the  trial  with  any  other  result  than 

au  amendment  under  die  23rd  section  of  the  statute, 

Bird  T.  Hobmm  {a\  was  like   this  case.     There,   to  a 

declaration  in  debt  for  non-payment  of  money,  pursuant  to 

a  corenant  in  a  'Meed  of  apprenticeship^''  (so  describing 

the  instrument  in  die  declaration,)  the  defendant  pleaded 

that  the  said  indenture  in  the  declaration  mentioned  is  not 

his  deed;  and  on  special  demurrer,  the  Court  refused  to 

set  aade  the  demurrer  as  frivolous,  and  intimated  their 

opinion  that  the  plea  was  bad. 

Erky  in  support  of  the  rule.  It  was  consistent  with  the 
declaration,  that  in  the  original  bill  of  exchange,  the  initial 
letter  only  of  the  Christian  name  of  the  drawer  was  used 
There  was  no  precedent  for  a  declaration  in  the  form 
contended  for. 

WiGHTHAK,  J. — I  think  that  the  declaration  is  good,  and 
that  the  demurrer  must  be  set  aside.  I  had  some  difficulty 
in  getting  over  the  words  of  the  act,  which  appear  to  be 
conditional,  but  I  think  that  the  declaration  must  be  taken 
to  mean,  that  <<  J.  Bankes**  is  so  described  in  the  bilL  I 
cannot  contemplate  the  possibility  of  an  amendment  at  the 
trial.  The  defendant,  however,  may  have  leave  to  plead 
iflsuably,  on  taking  short  notice  of  trial,  and  on  payment  of 
costs. 

Rule  accordingly. 

(fl)  Ante,  vol.  2»  p.  234,  N.  S ;  9  M.  &  W.  761. 
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Tkecoitaofa 
return  toa 
writofmin- 
dainiis  may  be 
crantad  in  the 
discretion  of 
the  Ckmrt 
nnder  the  1 
Wm.  4,  c  21, 
s  6,  although 
that  lection,  in 
terms  onl? 
proTidednir 
the  costs  of 
such  an  appli- 
eation,  where 
the  writ  shall 
be  granted  or 
refused,  or 


obeyed. 


Beoina  t;.  Scott,  Clerk. 

Jr.  H.  WATSON  moved  for  a  rule,  calling  upon  the 
prosecutor  of  this  mandamus  to  shew  cause  why  he  should 
not  pay  the  costs  incurred  by  the  defendant  in  making  a 
return  to  the  writ.  It  appeared  that  the  question  involved 
in  the  writ  of  mandamus  related  to  the  right  of  appointment 
to  the  office  of  churchwarden.  The  defendant  made  his 
return,  alleging  that  the  applicant  had  not  been  duly  elected 
to  the  office,  and  thereupon  an  action  was  brought  for  a  false 
return*  Notice  of  trial  of  the  action  .was  given  for  the 
Cumberland  Summer  Assizes,  1842,  but  the  plaintiff  did 
not  then  proceed  to  trial,  and  the  defendant  subsequently 
obtained  judgment  as  in  case  of  a  nonsuit.  The  defendant 
taxed  his  costs  of  the  action,  which  were  duly  paid,  but  in- 
dependantly  of  such  costs  there  were  the  costs  of  the  return 
to  the  vnrit  of  mandamus,  which  he  had  not  yet  obtained. 
It  was  submitted,  that  he  was  entitled  under  the  I  Wm.  4, 
c.  2I,s.  6,  to  such  costs. 


Atkerton,  on  a  subsequent  day,  shewed  cause.  The 
1  Wm.  4,  c.  21,  s.  6,  provided,  "  that  in  all  cases  of  application 
for  any  writ  of  mandamus  whatsoever,  the  costs  of  such  ap- 
p^lication,  whether  the  writ  shall  be  granted  or  refused^  and 
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judgment,  as  the   person  to  whom  the  writ  shall  be  di-        184.1. 
rected,   might,  and  otherwise  would,  have  had."    These     "^"^^^^ 
besides,  were  costs  consequent  upon  the  application  for  the  •• 

writ.  The  prosecutor  had  obtained  a  peremptory  mandamus, 
and  the  defendant  was  bound  to  make  a  return. 

WiOHTMAN,  J.—Regina  v.  The  Mayor,  %c.,  of  New 
lmry{a\  is  in  point  It  was  there  held  that  after  aigu- 
ment  and  judgment  on  return  to  the  mandamus,  the  Court 
will  give  costs  to  the  party  succeeding  under  the  1  Wm.  4, 
c.  21,  &  6,  unless  very  strong  ground  of  exemption  be 
shown  oo  the  other  side.  It  appears  that  these  costs  were 
demanded  before  this  motion  was  made,  and  I  shall  make 
this  rule  absolute,  with  costs. 

Rule  absolute  accordingly. 
(«)  1  Q.  B.  751 ;  S.  C.  I  G.  &  D.  388. 


BURROWES  V.  GrADIN. 

MS^GLEYohtBLXTieA,  a  rule,  calling  upon  the  plaintiff  to  Tn an  action 
shew  cause  why  there  should  not  be  a  new  tnal  of  this  copation  by  a 
suit.      It   was  an  action  of   assumpsit,   brought  by   the  ||^£t^ 
mortgagee  of  certain  premises  against  the  tenant  for  use  **°U2i  ^\^ 
and  occupation.     At  the  trial  before  the  under-sheriff  of  the  24tk  of 
Surrey,  it  appeared  that  the  defendant  had  been  tenant  isiudiiring a 

subaisUng  te- 
naacj  of  the  defendant*  from  jear  to  year,  the  mortgage  deed  was  executed ;  subfeqiiently  by  an 
agreement  between  the  mortgagor  and  the  tenant,  certain  improvements  were  effected  on  the 
,  for  which  the  latter  agreed  to  pay  an  increased  rent :  on  the  13th  of  October,  1842, 


Botiee  of  the  mortgage  was  given  to  the  tenant  by  the  mortgagee,  with  a  demand  oi  payment  of 
all  anrean,  and  of  allfature  rent ;  in  the  action,  iMth^arrears  and  subsequently  accruea  rent  were 
•ought  to  be  recovered  :  Hdd,  that  the  plaintiff  was* entitled  to  recover  such  arrears,  as  well  as 
wm  ■■hwqnent  rent,  and  also  the  amount  of  the  improved  rent ;  for  that  the  mortgaf  e,  and 
the  subsequent  notice  of  its  execution  operated  as  an  attornment,  within  the  4  Anne,  c.  1 6,  s.  9» 
and  that  toe  case  waa  not  affected  by  the  circumstance  of  the  defendant  being  a  mere  tenant  from 
year  to  year,  and  not  holding  under  a  lease ;  and  that  the  relative  positions  of  the  defendant  and 
the  mortgagee  were  not  alto^  by  the  new  agreement  between  the  former  and  the  mortffagor. 

Hdd  &KS  that  the  mortgagor  was  a  competent  witness  for  the  mortgagee  on  the  trial  of  the 
action,  flbr  that  although  m  might  be  interested  in  the  event  of  the  suit,  to  the  extent  of  his 
hebg  aUe  to  give  the  record  in  evidence  in  some  future  proceeding,  that  ground  of  exceptioB 
was  removed  by  the  3  &  4  Wm.  4,  c  42,  s.  26,  which  antnoriied  the  indorsement  of  his  name 
€■  the  record. 


Gradin. 
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1843.       finom  year  to  year  of  the  premises  in  question,  during  i^ 
BoERowEs     P®'^^  ^^  ^°  years;    and  that  he  still  continued  such 
V-  tenant  at  the  time  of  the  commencement  of  the  action. 

During  his  tenancy,  and  on  the  24th  of  Februaiy,  1841,  his 
landlord  mortgaged  his  interest  in  the  premises  to  the 
present  plaintiff,  and  subsequently  to  such  mortgage  an 
improvement  was  effected  on  the  premises  by  the  mortgagor, 
for  which  the  defendant  consented  to  pay  an  improved 
rent  of  38/.,  the  rent  which  he  had  previously  paid,  being 
SSL  per  annum.  The  period  at  which  this  improvement 
was  effected  was  not  distinctly  ascertained;  but  it  was 
proved,  that  subsequently  to  this  new  agreement  being 
entered  into,  viz.,  on  the  13th  of  October,  1842,  notice  of 
the  mortgage  was  given  by  the  plaintiff  to  the  defendant, 
together  with  a  demand  that  the  future  rent,  as  well  as  all 
arrears,  should  be  paid  to  him,  instead  of  to  the  original 
landlord,  now  the  mortgagor.  The  latter  had  previously 
become  insolvent,  but  he  continued  to  act  as  agent  of  the 
mortgagee.  The  present  action  was  brought  to  recover 
rent,  which  was  due  in  respect  of  the  tenancy,  both  before 
and  after  the  notice.  The  mortgagor,  it  appeared,  was 
examined  to  establish  the  facts  of  the  mortgage,  of  the 
improvement  effected,  and  of  the  notice  to  the  tenant  of 
the  mortgage.  The  present  rule  had  been  obtained  upon 
the  groiinde;  first,  that  the  action  of  use  and  occupation  wa& 
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GtJUmare  (a)  shewed  that  a  mortgagee,  after  giving  notice 
of  the  mortgage  to  a  tenant  in  possession  under  a  lease 
prior  to  the  mortgage,  is  entitled  to  the  rent  in  arrear  at 
the  time  of  the  notice,  as  well  as  to  what  accrues  afterwards, 
and  he  may  distrain  for  it  after  such  notice.  Pope  v. 
Biffg${b)  was  to  the  same  effect;  and  in  WaddiUwe  v. 
Ainiett(c)the  law  on  this  point  was  considered  so  com- 
pletely settled  that,  as  remarked  by  Tindal^  C.  J.,  it  was 
not  eren  attempted  to  aigue  that  the  tenant  was  estopped 
firom  shewing  that  the  mortgagor's  right  had  been  de« 
termined  by  a  notice.  Doe  dem.  Marriott  v.  Edwards  (d) 
was  also  cited.  Nor  was  this  case  altered  by  the  im- 
provements which  had  been  made  in  the  premises,  and  the 
improved  rent  agreed  to  be  paid  by  the  tenant;  for  the 
tenmre  of  the  defendant  remained  unchanged ;  he  continued 
lo  occupy  the  same  premises,  and  although  a  new  agree- 
ment was  made  with  a  view  to  an  alteration  in  the  quality 
of  the  premises  held  in  point  of  fact,  nothing  had  occurred 
lo  do  away  with  or  vary  the  existing  tenancy.  Besides,  it 
was  to  be  observed,  the  alteration  in  the  quality  of  the 
holding  was  effected  by  the  mortgagor,  after  the  execution 
of  the  mor^^age  deed ;  the  case,  therefore,  was  that  of  a 
wfoogdoer  entering  upon  the  lands  of  the  mortgagee  and 
efiecting  an  improvement,  of  which  the  mortgagee  was 
entitled  to  take  the  benefit.  The  value  of  the  improvement 
was  a  question  for  the  jury,  and  it  was  quite  clear  that 
neither  the  mortgagor  nor  the  tenant  could  claim  the  ad- 
vantage of  it,  but  that  the  mortgagee  alone  was  entitled  to 
such  advantage.  Wright  v.  Birch  {e\  WoodfalCs  Landlord 
ami  Tenant^  p.  215.  Secondly,  the  mortgagor  was  a  com- 
petent witness,  for  he  had  no  interest  in  the  land.  If  the 
mortgagee  recovered  the  rent,  the  mortgagor  could  not 
again  sue  for  it ;  if,  on  the  contrary,  it  was  recovered  by  the 
mortgagor,  it  became  his  duty  to  pay  it  over  to  the  mort- 

(a)    1    Doug.   379  ;    S.  C.    1  S.  C.  2  Bing.  N.  C.  538 ;  2  Scott, 

Smith's  Leading  Cases,  310.  763. 

(6)  9  B  &  C.  ^45;  S.  C.  4  M.  (<0  5  B.  &  Ad.  1065  ;  S.  C.  3 

k  R.  193.  N.&M.  193. 

(c)  Amte,  vol.  4,  p.  348,  O.  S, ;  CO  1"  ^<w*  v. Hall,  1  Doug.21 . 


Gradin. 
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1843.        gagee.     But  even  supposing  that  he  did  possess  any  in- 
BuRRowcs     terest,  it  would  be  removed  by  indorsing  his  name  on  the 
record,  under  the  statute  3  &  4  Wm.  4,  c.  42,  &  26. 

Bagletfj  in  support  of  the  rule.  The  present  action  of 
use  and  occupation  was  founded  on  a  supposed  contract 
existing  between  the  mortgagee  and  the  tenant ;  the  con- 
tract, therefore,  was  founded  on  the  tenancy,  but  was  there 
any  tenancy  proved  to  exist  between  the  mortgagee  and 
the  defendant  ?  The  cases  to  which  reference  had  been 
made  were  cases  in  which  leases  had  existed  between  the 
mortgagor  and  the  tenant,  and  where,  therefore,  the  assign- 
ment of  the  interest  of  the  former  had,  under  the  4  Anne, 
c.  16,  s.  9,  operated  as  an  attornment  But  this  was  a 
mere  case  of  an  implied  contract,  for,  the  defendant  was 
tenant  only  from  year  to  year,  and  such  a  contract  could 
not  be  transferred  without  the  consent  and  acknowledg- 
ment of  the  tenant  Evaiu  v.  Elliott  (a),  Rogers  v.  Hum- 
phreys (b),  Partington  y.  Woodcock  {c),  Down  to  the  24th 
of  February,  1 84 1,  when  the  mortgage  deed  was  executed, 
the  defendant  held  the  premises  of  the  mortgagor ;  there 
was  no  proof  of  the  time  when  the  mortgage  was  forfeited, 
nor  of  the  time  when  the  mortgagor's  interest  ceased,  but 
the  plaintiff  was  a  total  stranger  to  the  defendant  down 
to  the  13th  of  October,  1842,  when  he  gave  nodce  of  the 
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mand  on  him.     It  appeared  that  he  had  borrowed  300il  of       1^43. 


V- 


the  plaintiff,  for  which  he  was  to  pay  interest,  and  he  had     buejiowes 
mor^aged  his  lands  as  a  collateral  security.     His  evidence  **• 

went  to  support  the  plaintiff's  claim  to  the  improved  rent 
of  38/.,  and  it  could  not  be  doubted  that  in  substantiating 
the  plaintiff's  demand  to  that  increased  rent,  he  sought  to 
reduce  his  own  debt  for  interest.    ^ 

Cur.  adv.  vult 

WioHTiCAK,  J. — This  was  an  action  for  use  and  occupa- 
tion, brought  by  the  mortgagee  of  certain  premises  against 
ihe  defendant,  who  was  tenant  from  year  to  year  to  the 
mortgagor  anterior  to  the  mortgage,  and  continued  in  pos- 
session as  tenant  down  to  the  time  of  the  action  brought 
The  mortgagee  gave  notice  to  the  tenant  to  pay  him  the 
arrears  of  rent,  and  afterwards,  upon  non-payment,  brought 
this  action  to  recover,  as  well  rent  due  at  the  time  of  the 
notice,  as  that  which  became  due  subsequently.  Some 
time  after  the  mortgage,  and  before  the  demand  by  the 
plaintiff  on  the  defendant,  there  had  been  an  alteration  by 
agreement  between  the  tenant  and  the  mortgagor,  in  the 
amount  of  the  rent,  from  35/.  to  38/.  per  annum,  the  mort- 
gagee not  having  interfered  until  he  gave  the  notice.  It 
was  not  accurately  ascertained  when  this  alteration  was 
effected,  but  it  was  proved  that  it  arose  in  consequence  of 
some  improvement  effected  on  the  premises  by  the  mort- 
gagor. In  was  contended  by  Mr.  Bagleyy  that  in  this  state 
of  things,  and  on  the  authority  of  some  recent  cases,  and 
especially  o(  Evans  v.  Elliott^  the  mortgagee  was  not  entitied 
to  recover  in  this  action  for  use  and  occupation  from  the 
tenant,  on  the  ground  th^t  there  was  no  existing  contract 
between  them.  But,  it  appears  to  me,  that  in  this  case  the 
plaintiff  is  entitled  to  recover,  and  that  the  case  falls  di- 
rectly within  that  of  Moss  v.  Gallimarey  which  has  settied 
the  point,  that  where  a  tenancy  has  existed  before  the 
mortgage,  upon  the  mortgage  taking  place,  the  tenant  is  to 
be  considered  as  having  attorned  to  the  mortgagee,  and  as 
becoming  tenant  to  him  in  the  same  manner  as  in  the 
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ordinary  ease  of  a  conveyance  of  a  reversion,  and  that  the 
conveyance  by  mortgage  has  the  effect  of  an  attornment 
Whenever,  therefore,  a  mortgagor  conveys  his  estate  to 
a  mortgagee,  the  tenants  of  the  former  become  tenants  of 
the  latter,  subject  to  all  the  ordinary  incidents  to  such  a 
relation,  amongst  which  is  that  of  being  liable  to  an 
action  for  use  and  occupation  to  recover  arrears  of  rent, 
accruing  after  the  mortgage,  and  remaining  unpaid  after 
notice  of  the  mortgage  is  given.  The  cases  which  were  re- 
ferred to  on  the  part  of  the  defendant,  were  all  cases  be- 
tween the  mortgagee  and  the  tenant  of  the  mortgagor 
coming  in  after  the  mortgage,  and  where  the  mortgage 
deed  therefore  had  not  the  effect  of  an  attornment  under 
the  statute  4  Anne,  c.  16,  s.  9.  The  case  of  Evans  y.  Elliott 
was  of  this  nature.  There  it  was  decided  that  where  a 
lease  is  granted  by  a  mortgagor  after  the  date  of  the  mort- 
gage, notice  by  the  mortgagee  to  the  tenant  to  pay  the 
rent,  does  not  constitute  a  tenancy  between  the  mortgagee 
and  the  tenant,  so  as  to  enable  the  mortgagee  to  distrain 
for  rent  in  arrear  after  the  notice.  The  situation  of  a  tenant, 
where  the  tenancy  is  created  before  the  mortgage  is,  how- 
ever, obviously  different  ftt)m  that  of  the  tenant  of  a  mort- 
gagor who  comes  in  after  the  mortgage.  The  mortgagee 
could  not  dispossess  the  tenant  without  six  months'  notice, 
in  the  case  of  a  tepaocy  Rnterior  to  the  mortgagCt  but  be 
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to  me,  that  the  mortgagee  is  entitled  to  recover,  not  merely  ISiS. 
the  amount  of  rent  originally  payable,  but  the  additional  buerowes 
rent  also,  whidi,  in  consequence  of  the  improvement  of  the  ^  ^' 
land»  the  tenant  agreed  to  pay.  It  is  true  that  the  agree- 
ment was  with  the  mortgagor,  but  under  the  circumatances, 
I  think  the  mortgagee  is  at  liber^  to  avail  himself  of  that 
agreement.  A  second  question  was  raised  as  to  the  ad- 
missibility of  the  evidence  of  the  mortgagor:  and  an  ob- 
jection was  made  that  he  was  interested  in  the  event  of  the 
soity  and  that,  therefore,  his  evidence  could  not  be  received. 
It  aeenis  to  me  that  his  only  interest  in  the  event  of  the 
suit  arises  fiom  the  circumstance,  that  he  might  be  able  to 
give  the  recoid  in  evidence  in  some  other  proceeding,  to 
whidi  he  might  be  a  party.  The  late  statute  (3  &  4 
Wm.  4,  c.  42,  &  26,)  removes  that  ground  of  exception  to 
his  evidence,  and  the  power  to  indorse  his  name  on  the 
record  would  be  equivalent  to  render  him  incompetent  to 
use  this  verdict  hereafter  in  any  action  to  which  he  may  be 
a  party.  It  has  been  decided  in  a  recent  case  in  the  Court 
of  Common  Pleas  (a),  that  the  indorsement  may  be  made 
at  any  time,  for  that  the  statute  is  in  this  respect  only  di- 
rectory ;  but  independently  of  such  indorsement  the  statute 
has,  in  my  opinion,  rendered  him  a  competent  witness. 

Rule  discharged. 

(a)  Not  yet  reported.    See  6  &     removes   incompetency   on   the 
7  Vict,  c  S5,  which  in  gentnl     gnmnd  of  intereit. 


Lawbencb  and  Another  r.  Lawrence. 
Pearson  obtained  a  rule,  calling  upon  the  plaintifls  where  a  de- 
to  shew  cause  why  the  judgment  and  execution,  signed  ^^)^^„. 

rant  of  attor- 
aey,  upon  whidi  JndgnieBt  wai  signed  and  ezecntion  issued  and  letied,  but  the  instrument  was 
aol  dn^  Sled  in  porsuanee  of  the  3  Geo.  4,  c  39,  s.  1,  and  the  defendant  afterwards  became 
iBiol?eDt,  and  petitioned  the  InsoWent  Court  under  the  provisions  of  the  5  &  6  Vict.  c.  1 16,  under 
which  petition  assignees  were  appointed ;  the  Court  rcihsed  to  set  aside  the  judgment  and  eie- 
oaiott  opoD  the  application  of  the  assigness,  holding  that  such  instrument  was  not  Toid  as  against 
them,  hf  reason  of  the  non-Sling  therM,  as  it  did  not  fall  within  the  provisions  of  the  3  Geo.  4, 
c.a9,a.  3,the7Geo.  4,  c.  57,  s.  33,  nor  the  I  &  2  Vict  c  110,  s.  60,  and  that  the  5 &  6  Vict, 
c.  1 16^  as.  1  &  7,  contidned  no  words  extending  the  provisions  of  those  enactmcnU  to  such  an 
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Lawrence 
and  Another 

0. 

Lawuknce. 


and  levied  in  this  action  should  not  be  set  aside,  and  the 
proceeds  of  the  execution  delivered  up  to  the  assignees  of 
the  defendant,  who  had  become  insolvent,  on  the  ground 
that  the  warrant  of  attorney,  authorising  the  signing  of  such 
judgment  had  not  been  filed  within  twenty-one  days  of  the 
date  of  its  execution,  pursuant  to  the  3  Geo.  4,  c  39,  s.  2. 
By  sec.  2,  of  that  act,  it  was  provided,  that  ^'  if  at  any  time 
after  the  expiration  of  twenty-one  days  next  after  the  exe- 
cution of  such  warrant  of  attorney,  a  commission  of  bank- 
rupt shall  be  issued  against  the  person  who  shall  ^ve  such 
warrant  of  attorney,  under  which  he  shall  be  duly  found  and 
declared  a  bankrupt,  then  and  in  such  case,  unless  such 
warrant  of  attorney  or  a  copy  thereof,  shall  have  been  filed 
as  aforesaid  within  the  said  space  of  twenty-one  days  from 
the  execution  thereof,  or  unless  judgment  shall  have  been 
signed,  or  execution  issued  on  such  warrant  of  attorney, 
within  the  same  period,  such  warrant  of  attorney  and  the 
judgment  and  execution  thereon  shall  be  deemed  fraudulent 
and  void  against  the  assignees  under  such  commission,  and 
such  assignees  shall  be  entitled  to  recover  back  and  receive 
for  the  use  of  the  creditors  of  such  bankrupt  at  large,  all 
and  every  the  moneys  levied  or  effects  seized  under  and  by 
virtue  of  such  judgment  and  execution."  The  7  Geo.  4, 
c.  57,  s.  33,  recited  the  former  statute,  and  that  *^  whereas  it 
?dictit  to  extend  tbe  nroviBions  of  such  act  i  *'  and  it 
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provisional  assignee  of  the  said  Court  for  the  Relief  of  In- 
solvent Debtors  by  virtue  of  this  act,  as  if  the  last  mentioned 
act  had  been  expressly  herein  enacted,"  &c.  The  5  &  6  Vict, 
c.  116,  &  1,  after  providing  that  any  person  not  being  a 
trader,  or,  being  a  trader,  owing  less  than  300il  on  giving 
and  publishing  notice,  may  present  a  petition  to  the  Court 
of  Bankruptcy,  &c.,  and  that  the  Judge  or  commissioners  of 
the  Court  may  thereupon  grant  protection,  &c.,  provided, 
that  ^  upon  the  presentation  of  any  such  petition  all  the 
estate  and  efiects  of  the  petitioner  shall  forthwith  become 
vested  in  the  official  assignee  who  shall  be  nominated  by  the 
commisBioners  acting  in  the  matter  of  such  petition  ;  and 
such  official  assignee  shall  and  may  forthwith  take  possession 
of  so  much  thereof  as  can  be  reasonably  obtained,  and 
possessed  without  suit ;  and  the  said  official  assignee  shall 
hold  and  stand  possessed  of  the  same  in  like  manner  as 
official  assignees  hold  and  possess  estates  and  effects  under 
and  by  virtue  of  the  statute  relating  to  bankrupts."  In  the 
present  case,  the  defendant  had  made  a  declaration  of  his 
insolvency  under  the  provisions  of  the  last  recited  act,  and 
an  official  assignee  had  been  nominated.  It  was  sworn  that 
the  warrant  of  attorney  had  not  been  enrolled. 


1843. 
^ — V— -* 

La  WHENCE 

and  Another 

o. 
Laweencb. 


Hoggins  shewed  cause,  and  contended  that  this  case  did 
not  fidl  within  the  provisions  of  any  of  the  statutes  above 
referred  to.  The  enactments  of  the  7  Geo.  4,  c.  57,  s.  33, 
and  of  the  1  &  2  Vict  c.  110,  s.  60,  had  distinct  reference 
to  the  case  of  a  prisoner  only;  and  it  was  sought  to  be 
shewn  that  their  application  was  extended  to  all  cases  of 
insolvency  by  the  5  &  6  Vict  c  116,  s.  1.  It  was  sub- 
mitted, however,  that  that  act  had  no  relation  whatever  to 
the  provisions  of  the  statutes  previously  enacted  in  reference 
to  fraudulent  warrants  of  attorney;  and  that  the  Court 
would  not  assist  an  attempt  like  that  made  by  the  present 
motion,  which  had  for  its  object  to  defeat  a  security  given 
for  an  honest  consideration,  unless  positively  required  by 
expre»  enactment.  The  Court,  besides,  would  not  in  the 
present  case  interfere,  for  the  motion  was  against  good 
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1843.  &ith.  It  was  sworn,  that  the  plaintifis  were  the  brothers 
of  the  defendant :  that  they  had  lent  him  2000il,  in  respect 
of  which  the  present  instrument  had  been  given ;  that  they 
LAwasNCE.  had  procured  a  sequestration  of  a  living  held  by  the  de- 
fendant; but,  that  having  attended  before  the  commis- 
sioners at  the  meeting  for  the  appointment  of  asugnees, 
they  had  consented  to  abandon  the  sequestration  altogether. 
The  only  object  of  the  present  motion  was,  therefore,  to 
get  rid  of  the  costs  of  the  proceedings. 


PeatMotiy  in  support  of  the  rule.  There  could  be  no 
doubt,  it  was  submitted,  that  if  the  applicants  stood  in  the 
position  of  assignees  under  a  commission  of  bankrupt  issued 
against  the  defendant,  they  would  be  entitled  to  have  the 
present  rule  made  absolute.  It  was  the  obvious  intention 
of  the  Legislature,  by  the  5  &  6  Vict  c  116,  s.  1,  to  place 
the  assignees  of  an  insolvent  in  precisely  the  same  position 
as  assignees  of  bankrupts.  Section  7,  of  the  same  act, 
strenghtened  this  view  of  the  case,  because,  by  that  section, 
it  was  enacted,  '*  that  from  and  after  the  passing  of  the 
final  order  the  whole  estate,  present  and  fiiture^  as  well 
real  as  personal,  and  as  well  in  the  colonies,  dominions  and 
plantations  belonging  to  her  Majesty,  as  in  the  united 
kingdom  of  Great  Britain  and  Ireland,  all  the  effects  and 
all  the  credits  of  the  petiiionen  shall   become  absolutely 
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the  words  of  the  act  of  Parliament.     It  is  argued,  in  effect,        1843. 
that  it  is  absurd  that  the  same  rule  shall  not  prevail  under     Lawrence 
the  act  5  &  6  Vict  c  116,  which  has  prevailed  under  the    •^  Another 
old  acts.     That  is  not  the  view,  however,  which  I  am  en-    Lawbencf. 
titled  to  take,  sitting  here  to  administer  the  law;  but   I 
must  administer  the  law  as  it  stands,  and  an  application  for 
such  a  purpose  as  this  might  as  well  have  been  made  before 
the  3  Gea  4,  c.  39,  and  the  7  Gea  4,  c  57,  as  now.     The 
new  act,  5  &  6  Vict  c.  116,  effects  a  particular  state  of 
things ;  it  forms  a  new  code,  but  it  omits  to  make  a  pro- 
vision to  meet  this  case.     If  Mr.  Hoggim  is  right  in  saying 
that  there  is  no  provision  in  this  act  which  applies  to  such 
a  case,  the  warrant  of  attorney  cannot  be  set  aside.     The 
instrument  would  always  be  valid  against  the  party  himself 
who  gives  it ;   it  is  only  made  void  under  the  particular 
provisions  of  the  statutes  which  have  been  referred   to. 
The  Ist  section  of  the  5  &  6  Vict  c.  1 16,  enacts,  that 
''  upon  the  presentation  of  any  such  petition,  all  the  estate 
and  effects  of  the  petitioner  shall  forthwith  become  vested 
in  the  official  assignee,'*  &c      Then,  was  the  judgment 
obtained  on  this  warrant  of  attorney  against  the  insolvent, 
any  part  of  **  the  estate  and  effects  '*  of  the  defendant  ?     I 
think  in  cannot  be  said  to  be  so.     The  7th  section  only 
^(oes  to  provide  that  on  the  passing  of  the  final  order,  the 
whole  estate  of  the  insolvent  shall  become  absolutely  vested 
in  the  assignees,  without  any  deed  or  conveyance,  as  it 
would  have  become  under  a  fiat  in  bankruptcy,  and  that 
the  assignees  shall  have  the  same  power  of  suing  and  being 
sued  as  the  assignees  of  a  bankrupt     But  here  again,  the 
subject  matter  of  the  provision  is  the  estate  of  the  insolvent 
This  judgment  is  no  part  of  his  estate.     The  rule  must  be 
dischaiged,  with  costs. 

Rule  discharged,  with  costs. 
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Where  to  an 
action  brought 
by  the  indorsee 
•giinst  an  in- 
dorser  of  a  bill 
of  exchange, 
the  defencMuit, 
being  under 
terms  to  plead 
isBoably, 
pleaded,  that 
tubsequentlj 
to  the  indorse- 
ment, the 
plaintiff  in- 
dnced  and  per- 
suaded the 
acceptor  of  the 
bill  to  disho- 
nor the  bill, 
and  not  to  pay 
It  when  it  came 
to  maturity, 
and  that  tnere- 
upon  the  bill 
was  dishonour- 
ed, and  the 


judgment  tor 
want  of  a  plea, 
the  Court  re- 
fused to  set 
aside  the  judg- 
ment for  irre- 
gularity. 


Bateson  V.  Lee. 

J^ ASHLEY  mowed  for  a  rule,  calling  upon  the  plaintiff 
to  shew  cause  why  the  interlocutory  judgment  signed  in  this 
action,  should  not  be  set  aside.  It  was  an  action  brought 
by  the  plaintiff  as  indorsee  against  the  defendant  as  in- 
dorser  of  a  bill  of  exchange.  The  defendant  was  under 
terms  to  plead  issuably,  and  pleaded;  first,  that  he  did  not 
indorse  the  bill  modo  et  forma ;  secondly,  that  the  defendant 
indorsed  to  one  Scholefield,  and  that  after  the  said  indorse- 
ment the  plaintiff  induced  and  persuaded  the  acceptor  of 
the  bill  that  he  should  not  pay  the  bill;  that  thereupon  the 
acceptor  dishonoured  the  bill,  and  so  converted  the  con- 
ditional liability  of  the  defendant  into  an  absolute  liability. 
The  plaintiff  signed  judgment  for  want  of  a  plea.  It  was 
now  sworn  by  the  defendant  that  the  plea  was  pleaded  bon& 
fide ;  and  it  was  contended  that  it  went  to  the  merits  of 
the  action,  and  was  not  a  non-issuable  plea.  SawteU  ▼. 
Oillard{a)y  and  Seaiey  v.  Harris  (i)  were  referred  to.  [  fViffhi' 
man,  J. — How  can  the  defence  set  up  discharge  the  defend- 
ant from  his  liability?]  The  Court  would  not  consider 
whether  the  plea  afforded  a  good  answer  in  law  to  the 
declaration. 
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Atkinson  v.  JoNEa 

JLjUSH  moved  to  set  aside  the  award  of  the  arbitrator  in  Where  a  eauto 
this  case.    It  was  an  action  of  debt,  brought  by  the  plaintiff  red  to  an  ar.^  ' 
to  recover  an  amount  due  to  him  in  respect  of  work  and  ^"JiS'tho' 
labour  done.     The  declaration  demanded  600i ;  the  par-  pl«mtiff  cUim- 

^  ed  by  ms  oar- 

ticulars  of  demand  shewed  the  original  claim  to  have  been  ticulan  of 

166iL  16«.  M.,  but  credit  was  given  for  117/.  12^.  paid  on  thebalaoM^of 

account,  and  14i  Is.  ^d.  admitted  to  be  due  to  the  de-  J^^^J^n,. 

fendant  on  a  set-off,  leaving,  therefore,  34 A  17^.  ^^d.  the  sum  ^^d.,  and  the 

defendant  paid 

sought  to  be  recovered.     The  defendant  pleaded,  except  as  into  Court  the 
to  9L  3«.  3dl,  nunquam  indebitatus ;  secondly,  as  to  26/.  Is.  3^  bat  the 
a  set-off;  thirdly,  payment  into  Court  of  9/.  3#.  3rf.     Issue  arbitrator,  upon 

'''  ^  J  asappontion 

was  joined  upon  the  first  two  pleas,  and  as  to  the  last,  the  that  he  was 
plaintiff  replied,  accepting  the  sum  paid  into  Court.     The  tie  all  matters 
cause  was  referred,  by  a  Judge's  order,  to  two  persons  and  ^^J^^ 
their  umpire,  the  latter  to  be  appointed  before  entering  on  parties  aw»nU 
the  arbitration.     On  the   19th  of  April,  the  award  was  tiff  the  sum  of 
made  by  the  umpire,  and  he  directed  that  the  defendant  ^^e  Cotut  let 
should  pay  to  the  plaintiff  the  sum  of  33/.  Is.  10^.,  and  J^^^JJ 
that  the  plaintiff  should  accept  that  sum  in  full  satisfaction  the  ground 
and  discharge  of  all  matters  in  difference  between  the  tratorhad 
parties.     The  present  motion  was  made  upon  the  ground,  *„5JJ^  ^ 
first,  that  the  umpire  had  refused  to  require  proof  from  the 
pbuntiff  that  the  work  had  been  done,  saying,  that  it  was 
for  the  defendant  to  shew  that  it  had  not  been  done ;  and, 
secondly,  that  the  umpire  had  exceeded  his  authority  by 
directing  a  greater  sum  to  be  paid  by  the  defendant  to  the 
plaintiff  than  was  in  difference  in  the  cause,  after  the  de- 
duction of  the  sum  paid  into  Court     There  were  other 
grounds  which,  however,  were  not  subsequently  insisted  on. 

Addison^  on  a  subsequent  day  shewed  cause,  and  pro- 
duced affidavits  of  the  umpire  and  of  the  plaintiff  with  a 
view  to  shew  that  the  former  had  not  been  guided  by  any 
improper  bias,  but  that  he  had  come  to  the  conclusion  ex« 

VOL,  J.  Q  p,  p.  c 


V. 
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1 843.        pressed  in  the  award  upon  a  full  consideradon  of  all  matters 
Atkinson     ^^  diflFerence  between  the  parties.     He  referred  to  Kenrick 
V.  Phillips  (a). 

Ltishy  in  support  of  the  rule,  contended  that  the  award 
had  evidently  been  made  upon  an  erroneous  assumption, 
that  all  matters  in  diiSerence  as  well  as  the  cause,  had  been 
referred  to  arbitration. 

Cur.  adv.  nult 

CoLEBiDOEy  J.,  subsequently  delivered  judgment — This 
was  a  rule  for  setting  aside  an  award  on  several  grounds ; 
the  first  for  misconduct  in  the  umpire,  as  to  which,  I  am  of 
opinion  that  he  is  satis&ctorily  cleared  upon  a  comparison  of 
the  affidavits  made  on  both  sides ;  secondly,  for  having  ex- 
ceeded his  authority  in  awarding  to  the  plaintiff  a  greater  sum 
than  he  claimed  in  the  action,  after  deducting  the  amount  paid 
into  Court.  By  the  particulars  of  the  demand,  it  appeared 
that  the  plaintiff's  claim  originally  amounted  to  166Z.  16«.  9d. 
He  gave  credit  for  payments  to  the  amount  of  117iL  12«., 
and  allowed  a  set-off  of  14/.  17«.  4^,  which  left  his  final 
claim  34/.  17«.  4^.  The  defendant  fiirther  pud  into 
Court  in  the  action,  92.  Zi.  Sd.,  and  the  plaintiff  therefore, 
could  only  recover  251.  I4ts.  1^     Nothing  was  referred 


Atkinson 

r. 
J0NE8. 
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nor  is  anything  alleged  by  which  the  plaintiff  might  claim  184S. 
to  be  let  in  to  proof  beyond  his  particulars,  nor  can  1  see  that 
the  defendant  ought  to  be  considered  as  having  waived  the 
advantage  of  this  error.  It  being  an  error  by  which  con- 
siderable injustice  is  worked,  the  evidence  of  waiver  ought 
to  be  clear.  It  seems  to  me  that  this  objection  is  fiital,  and 
that  the  rule  must  be  absolute. 

Rule  absolute,  accordingly  (a). 

(«)  Vide  Pearse  v.  Cameron,  1  M.  &  Sd.  675 ;  Prentice  v.  Reed, 
1  Taunt.  161. 


Wick  v.  Cotton. 

PeTERSDORFF  shewed  cause  against  a  rule  for  judg-  ^  feigned  ». 
ment  as  in  case  of  a  nonsuit.     It  was  an  issue  framed  under  ^  ^^  ^^, 

6  &  7  Wm.  4, 

the  46th  secticm  of  the  6  &  7  Wnu  4,  c  7 1.  (The  Tithe  Com-  c.  71.  (Tithe 
mutation  Act),  and  it  was  submitted  that  the  case  was  not  Act,)  b  n^ 
within  the  ordinary  rules  of  practice,  by  which  the  Court  ][JJJ^e"ro^  of 
was  enabled  to  deal  with  all  causes  pending  in  the  Court,  pnctice  ••  ac- 

_  -.  Ill  /.-r*     1.  1.  «     tionsatUw, 

It  was  a  proceeding  created  by  the  act  of  Farhament  which  and  therefore 

was  placed  entirely  within  the  discretion  and  power  of  the  tMT  foils *toproI 

Court,  but  in  which  no  such  thing  was  known  as  judgment  f*t?£'*''"''^\ 

as  in  case  of  a  nonsuit     The  statute  provided  for  costs,  by  •^  >»»«>  the 

leaving  them  in  the  discretion  of  the  Court :  and  if  by  the  not  obuin 

phuntiff's  delay  there  was  any  ground  for  supposing  that  ill^f  a'n"n-'' 

be  did  not  mean  to  proceed  to  trial  of  the  issue,  a  special  ^^^^  the  deU* 

application  should  be  made  to  the  Court.  of  the  plaintiff 

the  subject  of 
a  special  ap. 

Peacocky  in  support  of  the  rule.  The  defendant  had  no  g^^''"  "^  '^^ 
means  enforcing  on  the  trial  of  the  issue  except  that  which 
he  had  taken  in  this  instance,  the  plaintiff  had  once  given 
notice  of  trial  of  the  issue,  but  now  admitted  that  he  had  no 
intention  to  proceed  to  trial.  How  otherwise  was  the  de- 
fendant to  act,  than  in  following  the  ordinary  course  of 

Q  2 
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" y 

Wick 

o. 

Cotton. 


practice  in  all  actions.  Until  the  cause  was  disposed  of, 
the  defendant  would  not  be  able  to  procure  his  costs,  though 
he  was  entitled  to  them,  and  the  Court,  therefore,  would 
assist  him  by  granting  him  judgment  as  in  case  of  a  non- 
suit. The  46th  section  of  the  statute,  besides,  directed  that 
an  "  action"  should  be  brought  in  case  of  any  dispute  as  to 
the  decision  of  the  tithe  commissioner,  (a) 


WiGHTMAN,  J. — ^This  is  a  case  totally  diflFerent  from  the 
common  case  of  an  action  at  law,  and  does  not  fall  within 
the  same  rules  either  as  to  costs,  or  as  to  judgment  as  in 
case  of  a  nonsuit.  The  defendant,  as  it  appears  to  me,  is 
in  no  difficulty;  but  ought  to  come,  if  he  has  any  grounds 
for  so  doing,  with  a  special  application  to  the  Court.  This 
rule  must  be  discharged,  but  without  costs. 

Rule  discharged,  without  costs. 


(a)  Sec.  46  provides,  "  that  any 
person  claiming  to  be  interested 
in  any  lands  or  in  the  tithes 
thereof  who  shall  be  dissatisfied 
with  any  such  decision  of  the 
commissioners  or  assistant  com- 
missioner, may,  if  the  yearly 
value  of  the  payment  to  be  made 


the  plaintiff  shall  deliver  a  feigned 
issue,  whereby  such  disputed 
right  may  be  tried,  and  shall 
proceed  to  a  trial  at  law  of  such 
issue  at  the  sittings  after  the 
Term,  or  at  the  assises  then  next 
or  next  but  one  after  such  action 
shall  have  been  commenced,  &c.. 
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— V— ^ 
Broadhurst  v.  Groundsell. 

%^DDISON  moved  for  a  rule,  calling  upon  the  plaintiff  The  Lincoln 
to  shew  cause  why  the  defendant  should  not  be  at  liberty  to  au^  hasjul 
enter  a  suggestion  upon  the  roll,  to  deprive  him  of  his  costs  2^^^°  *^. 
of  suit,  under  the  47  Gea  3,  (sess.  2,)  c.  78,  (An  Act  for  the  fispotes  and 
more  speedy  and  easy  recovery  of  small  debts  in  the  sokes  between  ptrtj 
of  Bolingbrook  and  Homcastle,  and  other  places,  in  the  |^y  S!!m^nor 
county  of  Lincoln.)     The  22nd  section  of  that  act  provided,  xSTlbin^ 
*^  that  it  shall  and  may  be  lawful  to  and  for  the  commis-  med  m  debt, 
sioner,  and  they  are  hereby  empowered  and  enabled  to  and  at  the  trid 
decide  and  determine  all  disputes  and  differences  between  ^^^.^^{f 
par^  and  party,  for  any  sum  not  exceeding  5/.,  in  all  actions  theinrr  ga?e  a 
or  causes  of  debt,  and  in  all  causes  of  assumpsit,"  &c     By  4Z.  19«.  4dL, 
sec  40,  it  was  provided,  *^  that  if  any  action  or  suit  for  any  mag^^*:  Hettt, 
debt  or  damage  recoverable  by  virtue  of  this  act  in  the  said  ^^^  *^®  •^^J*®" 
Court  of  Requests,  shall  be  commenced  in  any  other  Court  broiig:ht  in  the 
whatsoever,  or  elsewhere  than  in  the  Court  of  Requests,  &c.,  and  that  the 
then  and  in  every  such  case  the  plaintiff  or  plaintifis  in  such  ^^'J^f^erablc 
acUon  or  suit  shall  not,  by  reason  of  a  verdict  for  him,  her  *"  i^«  ^''<»"rt 

,  ,  of  Requests, 

or  them,  or  otherwise  have  or  be  entitled  to  any  costs  what-  for  that  the 
soever,**  &c.     The  present  motion  was  made  upon  an  aflS-  ^IST^debt 
davit,  which  stated  that  the  plaintiff  had  brought  an  action  J°J^J"Jg^ 
of  debt  in  this  Court,  in  which  he  claimed  5L  Os.  4rf.,  and  debt  onl^ 
that  at  the  trial  before  the  under-sheriff,  the  jury  gave  a  matter  in  dif- 
veidict  for  At  19«.  4i  debt,  and  U.  damages.     It  was  sub-  [j'^'^^  ^ 
mitted  that  this  was  a  case  which  fell  within  the  jurisdiction  jendantthere- 

•^  fore  was  not 

of  the  inferior  Court  entitled  to  enter 

a  suggestion  to 
deprive  the 

F.  Robinson  shewed  cause.  The  statute  gave  authority  Pj|jjj^^^**^ 
to  the  commissioners  only  in  cases  of  "  disputes  and  differ- 
ences between  party  and  party  for  any  sum  not  exceeding 
Si"  The  "difference"  between  the  plaintiff  and  defendant 
in  this  cause  had  been  declared  by  the  jury  to  be  5/.  O5. 4rf., 
for  although  they  had  found  that  the  debt  was  only  4Z.  195. 
4dl,yet  they  had  given  1^.  damages  for  the  detention  of  the 
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Broadhurst 

9. 

Grodndsell. 


debt,  and  the  sum  in  dispute  was  the  total  amount  of  the 
verdict 

AddisoHy  contra.  The  criterion  by  which  the  case  must 
be  judged  depended  upon  the  actual  amount  of  the  debt, 
and  any  sum  which  the  jury  might  choose  to  add  by  way  of 
interest  or  damage  must  be  considered  to  be  totally  inde- 
pendent of  the  dispute  or  diflFerence  between  the  parties. 
The  jury  had  in  fact  found  that  the  debt  was  only  AL  195.  4£f. 
the  damages  given  were  necessarily  incident  to  that  finding; 
the  plaintiff  might  have  recovered  both  debt  and  damages 
if  he  had  sued  in  the  inferior  Court  The  costs  followed 
the  recovery  of  a  debt  just  as  much  as  damages ;  but  it 
could  hardly  be  contended,  that  if  the  amount  of  the  costs 
raised  the  sum  recovered  beyond  61.  the  cause  would  thereby 
be  taken  out  of  the  jurisdiction  of  the  commissioners. 


WiGHTBiAN,  J. — The  declaration  is  in  debt,  and  claims 
not  only  the  debt,  but  damages  for  the  detention  of  the  debt; 
both  the  debt  and  the  damages  constitute  the  matter  in 
dispute  between  the  parties,  and  if  they,  being  united, 
amount  to  more  than  SL  the  cause  is  taken  out  of  the  juris- 
diction of  the  inferior  Court  The  judgment  is  given  both 
for  debt  and  damages.     K  the  defendant  could  have  shewn 
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Stilwbll  V.  Brachbr.  ^ 

Jl  HIS  was  a  rale,  calling  upon  the  plaintiff  to  shew  cause  An  execotrix 
why  he  should  not  bring  in  the  postea,  and  cany  in  the  roll,  ^^^^  If^ 
in  order  that  a  suggestion  might  be  entered  (under  the  JJ"?"*,^. 
AGddlesex  County  Court  Act,  23  Gea  2,  c  33,  s.  19,)  en-  retpectofa 
titling  the  defendant  to  double  costs.  It  was  an  action  of  the  tettator^ 
assumpsit  brought  by  the  plaintiff,  as  executrix  of  Abraham  ^^^^  ^ 
StilweU,  deceased,  to  recover  an  amount  of  4t  1*.  lA,  due  pendant 

Before  action, 

fiom  the  defendant  to  the  testator.    The  defendant  pleaded,  the  defendant 
as  to  2iL    15«.  his  bankruptcy;   and  as  to  the  residue  ha^Tset-off; 
non  assumpsit     The  plaintiff  entered  a  nolle  prosequi  as  to  ^^J'^t^tSJ!!* 
the  2i  15*.,  and  at  the  trial  obtained  a  verdict  for  IL  6s.  Id.  W«  bankrupt^' 

cy ;  and  at  to 

It  also  appeared  that  before  plea,  the  defendant  had  taken  the  residue, 

out  a  summons  at  Chambers  to  stay  proceedings  in  the  suit  ^^^|^  ' 

on  payment  of  IL  6s.  Id.  without  costs,  but  that  summons  *°*^*J^'* 

was  dismissed,  the  plaintiff  persisting  in  the  claim  for  the  21.  ]5«.,bat 

full  sum  of  42i  Is.  Id.  terdictfor 

U  6j.  }d., 
tbe  retidao: 

TamBnson  now  shewed  cause.     He  produced  an  affidavit  ^^  •5**  *?»• 

...      <*''••  ®'  action 

of  the  plaintiff,  in  which  it  was  sworn,  that  the  plaintiff,  in  having  arisen 
commencing  and  prosecuting  the  present  action  for  AL  Is.  Id.  ^  iiiddlesex, 
had  only  followed  the  books  of  the  testator ;  that  before  the  J^^^^^®^ 
suit  was  commenced,  repeated  applications  had  been  made  ^^^]|\^^"^^® 
to  the  defendant  for  the  sum  claimed  to  be  due,  that  he  had  entitled  to 
never  raised  any  objection  to  the  correctness  of  the  account,  ^^on  oron 
nor  mentioned  the  feet  of  his  having  been  a  bankrupt,  but  ^^Jj^^^jJ^  ^^ 
that  he  had  asserted  that  he  had  a  set-off  against  the  claim,  double  costs  of 
the  particulars  of  which,  however,  he  had  never  explained,  his  right  to  do 
The  plaintiff,  therefore,  was  ignorant  of  the  fact  of  the  bank-  ||£-J^°hy  the 
ruptcy  of  the  defendant ;  but  that  was  the  very  point  upon  pwition  of  the 
which  the  case  felled,  and  by  which  the  sum  due  was  re-  ecutrix,  nor  by 
duced  below  40*.     It  could  not  be  contended  that  the  mere  of  tblf  bank- 
feet  of  the  plaintiff  being  executrix  entitled  her  to  exemp-  S^f^jwiV  m)r 
tion  firora  costs  j  because  in  fVase  v.  Wyburdia\  where  the  ^y  **»«  circum- 

^  ^   ^  stance  of  the 

bankruptcy  not 
(a)  1  Doag.  246  ;  Vide  also  Bishop  v.  Marsh,  ante,  vol.  8,  p.  1,  having  been 

0.  S. ;  S.  C.  6  Bing.  N.  C.  12  ;  8  Scott,  128.  put  in  i 


Brachbb. 
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1843.  plaintiiFwas  administrator,  it  w&s  held,  that  the  defendant 
^^■"^^"^  was  entitled  to  have  a  suggestion  entered  on  the  roll  in  the 
same  manner  as  if  he  was  plaintiff  in  his  own  right  But 
generally  an  executor  was  not  liable  to  costs  even  if  the 
verdict  was  against  him,  and  here  the  object  of  the  rule  was 
to  obtain  double  costs  from  the  plaintiff.  In  Ailway  v.  Bur- 
rows (a),  which  was  an  action  on  an  Apothecary's  bill,  due 
from  the  testator  of  the  defendant.  Lord  Mansfield  said, 
"  The  Court  will  not  permit  the  suggestion  of  a  matter  on 
the  roll  unless  it  appear  to  be  relevant ;  it  could  not  be 
meant  to  fc^ve  a  Court  of  Conscience  a  jurisdiction  over  exe- 
cutors. If  there  is  no  express  exception,  there  is  one  im- 
plied from  the  nature  and  reason  of  the  thing."  [Wight- 
man^  J. — That  rule  may  apply  where  the  executor  is  de- 
fendant :  but  the  case  of  Wase  v.  Wyburd  shews  that  where 
he  sues,  he  seeks  his  own  forum.  That  is  your  case.]  The 
Court  at  least  has  a  discretion :  and  where  the  Court  saw 
that  an  executor  having  no  personal  knowledge  of  the  rights 
of  parties,  was  compelled  to  take  proceedings  of  a  particular 
character,  and  that  the  defendant  himself  had  led  him  into 
error  in  such  proceedings,  it  would  exercise  that  discretion 
in  his  favour.  [Wightmany 3 . — The  bankruptcy  was  ad- 
mitted by  the  nolle  prosequi.]  The  Court  must  look  at 
the  position  of  the  parties  at  the  time  of  the  commencement 
of  the  action,  for  the  nature  of  the  defence  to  be  raised  was 
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jury  of  dami^es  under  40s.  entitled  the  defendant  to  recover        1^^3. 
double  costs.     That  case  bears  a  strong  analogy  to  this.]      stilwkll 
If  issue  had  been  taken  on  the  plea  of  bankruptcy,  it  wbb     bracher 
clear  that  the  question  which  would  have  been  raised  could 
not  have  been  tried  befoiie  the  County  Court     If,  therefore, 
the  plaintiff  had  acted  vexatiously  in  persisting  in  disputing 
the  bankruptcy  she  would  have  been  entitled  to  her  certifi- 
cate under  the  nineteenth  section  of  the  act,  that  ^*  an  act 
of  bankruptcy  had  principally  come  in  question"  on  the 
trial     Surely  the  Court  would  not  visit  her  with  costs, 
because  she  had  sought  to  avoid  unnecessary  expense. 

Martin^  in  support  of  the  rule.  By  the  3  &  4  Wm.  4, 
c.  42,  s.  31,  it  was  provided,  that  in  every  action  brought  by 
any  executor  or  administrator  in  right  of  the  testator  or  in- 
testate, such  executor  or  administrator  shall,  unless  the 
Court  in  which  such  action  is  brought,  or  a  Judge  of  any 
of  the  superior  Courts  shall  otherwise  order,  be  liable  to  pay 
costs.  No  such  order  had  been  obtained  here,  and  the 
plaintiff  was,  therefore,  liable  to  costs  in  the  same  manner  as 
any  ordinary  person.  fVase  v.  Wyhurd  was  besides  in  point. 
It  was  not  clear  that  the  bankruptcy  was  not  known  to  the 
plaintiff,  because  it  appeared  that  the  application  had  been 
made  to  the  defendant  through  an  accountant ;  and  neither 
he  nor  the  plaintiff's  attorney  made  any  affidavit.  The 
Court,  therefore,  would  not  exercise  any  discretion  in  favour 
of  the  plaintiff. 

WioHTMAN,  J. — It  seems  to  me,  that  this  rule  must  be 
made  absolute.  The  nineteenth  section  of  the  Middlesex 
County  Court  Act  is  precise  in  its  terms.  It  provides,  "that 
in  case  any  action  of  debt  or  action  upon  assumpsit  shall  be 
commenced  and  prosecuted,  &c.,  in  any  of  his  Majesty's 
Courts  of  Record  at  Westminister,  and  the  defendant  or 
defendants  at  the  time  of  such  action  brought  shall  live  or 
reside  in  the  said  county  of  Middlesex,  and  be  liable  to  be 
summoned  at  the  said  County  Court,  and  the  jury,  upon 
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1834.       trial  of  such  cause,  shall  find  the  damages  for  the  plaintiff 
j^^J2!^^J2^    under  the  value  of  40«.  unless  the  Judge  shall  m  open  Court 
».  certify  on  the  back  of  the  record  that  the  freehold  or  title  to 

the  plaintiff's  land  principally  came  in  question,  or  that  an 
act  of  bankruptcy  principally  came  in  question  at  such  trial, 
then  and  in  such  case  no  costs  shall  be  awarded  to  the  plain- 
tiff in  such  action,  but  the  defendant  or  defendants  shall  be 
entitled  to  and  recover  double  costs  of  suit''  These  provi- 
sions are  firamed  without  reference  to  what  may  be  the  state  of 
things  before  the  trial,  or  what  may  be  the  amount  to  which 
the  plaintiff  may  consider  himself  entitled.  There  is  no 
certificate  in  this  case.  It  seems  that  the  plaintiff  had  a 
demand  against  the  defendant,  to  the  amount,  of  4L  Is.  Id, ; 
but  the  defendant  having  become  bankrupt  he  had  a  good 
defence  as  to  the  whole  amount,  except  IL  6s.  Id.,  which  the 
plaintiff  recovered.  In  Janes  v.  Harris  (a),  which  has  not 
been  referred  to,  and  which  was  decided  before  Tauntany  J., 
in  this  Court,  cause  was  shewn  against  a  rule  for  entering  a 
suggestion  under  the  Middlesex  Court  of  Requests  Act  to 
give  the  defendant  double  costs,  the  plaintiff  having  re- 
covered less  than  40s.  in  an  action ;  it  appeared  that  there 
was  no  set-off;  and  Tauntauy  J.,  in  giving  judgment  said, 
''  The  question  then  is,  whether  the  plaintiff's  demand  not 
having  been  reduced  by  a  set-off,  and  a  verdict  for  less  than 
40$.  having  been  found  in  favour  of  plaintiff,  the  defendaot 
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pUdntiflrs  demand  could  not  have  exceeded  40s.  a  suggestion        1 843. 

was  entered.     Now,  there  is  an  obvious  distmction  between      gZJ)'^""*^ 

the  reduction  of  a  demand  by  means  of  a  set-off:  and  the  re-  *• 

Beacheb. 
duction  of  a  demand  by  the  answer  of  a  party  to  it,  so  that  the 

plaintiff  could  not,  under  any  circumstances,  have  had  a 
verdict  for  more  than  40^.  Bateman  v.  Smith  shews  that 
where  a  demand  is  originally  more  than  40s.  but  by  reason 
of  the  defence  of  in&ncy  it  is  reduced,  that  is  a  case  within 
the  act :  and  in  that  case  the  argument  which  had  been  ad- 
vanced here,  that  the  plaintiff  could  not  be  cognizant  of  the 
nature  of  the  defence  to  be  raised,  would  also  apply  if  it 
have  any  application  at  all;  for  it  is  matter  as  much  beyond 
the  knowledge  of  the  plaintiff  whether  the  defendant  will 
set  up  the  defence  of  in&ncy,  as  whether  he  will  set  up  the 
defence  of  bankruptcy.  The  decision,  therefore,  seems  to 
me  to  be  in  point,  on  that  part  of  the  case:  and!  think  that 
the  amount  to  be  recovered  being  reduced  by  a  plea  of 
bankruptcy,  so  that  the  plaintiff  at  the  trial  could  not  recover 
more  than  IL  6s.  Id.^  the  case  Mh  within  the  act.  The 
question  then  is,  whether,  as  against  an  executrix,  the  de- 
fendant is  entitled  to  recover  double  costs  ?  If  this  case  had 
arisen  before  the  stat.  3  &  4  Wm.  4,  c  42,  s.  31,  I  should 
have  entertained  a  doubt  on  that  subject ;  but  looking  at 
the  words  of  that  section,  I  think  all  doubt  is  removed. 
The  31st  section  provides,  *^  that  in  every  action  brought  by 
any  executor  or  administrator,  in  right  of  the  testator  or  in- 
testate, such  executor  or  administrator  shall,  unless  the  Court 
in  which  such  action  is  brought,  or  a  Judge  of  any  of  the 
superior  Courts  shall  otherwise  order,  be  liable  to  pay  costs 
to  the  defendant  in  case  of  being  nonsuited  or  a  verdict 
passing  against  the  plaintiff,  and  in  all  other  cases  in  which 
he  would  have  been  liable,  if  such  plaintiff  were  suing  in 
his  own  right  upon  a  cause  of  action  accruing  to  himself; 
and  the  defendant  shall  have  judgment  for  such  costs,  and 
they  shall  be  recovered  in  like  manner."  If  the  plaintiff  in 
this  case  had  been  suing  in  her  own  right,  she  would  have 
been  liable  to  double  costs,  and  as  no  application  has  been 
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made  to  avoid  her  liability,  I  think  that  it  continues.  If 
she  had  thought  fit  to  come  to  the  Court,  as  she  might  have 
done  in  the  first  instance,  to  restrain  the  defendant  from 
recovering  costs  against  her,  possibly  she  might  have  suc- 
ceeded, but  I  think  that  that  should  be  the  subject  of  an 
independent  application.  I  think,  therefore,  that  the  plain- 
tiff b  liable  to  pay  double  costs,  and  that  the  rule  must  be 
absolute  accordingly  for  entering  a  suggestion. 


Rule  absolute. 


The  plaintiff 
declared  in 
assmnprit.  and 
the  damages 
laid  in  the 
declaration 
amonnted  to 
7001.  ;  the 
defendant 
pleaded  seve- 
ral pleas,  and 
before  issue 
was  joined,  the 
cause  and  all 
matters  in  dif- 
ference were 
referred  bjr 


Lund  v.  Hudson. 

W^HITEHURST  shewed  cause  against  a  rule  obtained 
by  Cromptan  for  setting  aside  the  award  of  the  arbitrator 
made  in  this  suit.  It  was  an  action  of  assumpsit,  and  the 
declaration  contained  coimts  by  the  plaintiff  as  indorsee, 
against  the  defendant  as  acceptor  of  a  bill  of  exchange ; 
for  goods  sold  and  delivered ;  for  horse  meat  supplied ; 
for  money  lent ;  money  paid  ;  and  for  money  due  upon  an 
account  stated.  The  defendant  pleaded  to  the  first  count, 
that  he  did  non  accept,  and  that  the  bill  was  an  accommoda- 
tion bill ;  and  further,  pleas  of  set-off  and  payment  to  the 
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sabmission  to  reference,  &c.,  proceeded,  ^^I  do  award,  18-13. 
order,  and  adjudge,  that  the  plaintiif  is  entitled  to  judgment 
upon  the  whole  declaration  in  the  said  cause,  and  that 
judgment  be  entered  up  accordingly  for  the  said  plaintiif; 
and  I  do  award,  &c.,  that  the  said  defendant  shall  pay  to 
the  said  plaintiff,  at  the  office  of  the  said  plaintiff's  attorney, 
&C.,  the  sum  of  4SL  2s.  ScL,  which  I  find  to  be  due  and 
owing  to  the  said  plaintiff  on  a  balance  of  all  accounts  and 
transactions  between  them."  The  principal  grounds  on 
which  this  rule  was  obtained  were,  that  the  award  was 
uncertain  and  was  not  final  Whitehurst  took  a  pre- 
liminary objection ;  the  rule  purported  to  be  drawn  up  on 
reading  a  copy  of  the  award,  which,  it  was  necessary, 
should  be  verified  by  affidavit  The  affidavit  in  the 
present  instance  was  sworn  by  the  defendant,  and  he  stated, 
"that  the  paper  writing  marked  (A.)  was,  on  the  29th  of 
April,  delivered  by  the  arbitrator  personally  into  the  hands 
of  this  deponent,  as  a  copy  of  .the  award  made  by  him  in 
this  cause."  It  was  submitted,  that  there  was  nothing  to 
shew  that  the  copy  produced  was  a  true  copy.  Sherry  ▼. 
Ohe  (a),  and  Barton  v.  Ransom  (i),  were  cited. 

CromptoUf  contriL  The  paper  produced  was  sworn  to 
have  been  handed  to  the  defendant  by  the  arbitrator  as  a 
copy  of  his  award ;  it  was  the  only  paper  which  had  ever 
reached  the  hands  of  the  defendant  as  a  copy  of  the  award, 
and  the  Court  would  deem  it  to  be  sufficiently  identified. 

WiGHTMAN,  J. — I  think  the  affidavit  is  sufficient  prima 
&cie ;  it  is  sworn  to  have  been  delivered  to  the  deponent 
by  the  arbitrator  as  a  copy  of  the  award.  In  Hayward  v. 
jmUips  {c\  the  rule  for  setting  aside  an  award  was  drawn 
up  on  reading  "  the  affidavit  of  the  defendant,  and  the 
paper  writing  thereto  annexed ;"  and  the  affidavits  in 
support  of  the  rule  stated,  that  the  paper  annexed  was  or 

(a)  Ante,  vol.  3,  p.  349,  O.  S.  (c)  6  Ad.  &  £1.   119;  S.  C. 

(6)  Ante,  vol.  5,  p.  597,  O.  S.        1  Nev.  &  P.  288. 
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1848.        contained,  as  the  deponent  believed,  a  true  copy  of  the 
^""^^^JJ^    award,   the  deponent  having  been  served  with  the  same 
V*  by  the  attorney  of  the  plaintiff;  and  that  was  held  to  be 

sufficient. 

Whitehurst  then  proceeded  to  shew  cause.  The  award 
was  sufficient,  and  was  final  and  certain.  The  effect  of  the 
finding  of  the  arbitrator  must  be  taken  to  be  this,  that  the 
plaintiff  was  entitled  to  recover  the  whole  amount  claimed 
in  the  declaration,  and  that  he  was  entitled  to  judgment 
upon  the  whole  declaration;  but  that  upon  matters  in 
difference  between  him  and  the  defendant,  that  amount 
must  be  reduced  to  5L  28.  S(L  It  was  not  absolutely 
necessary  that  there  should  be  a  distinct  finding  on  each 
issue  to  render  the  award  good  so  long  as  the  cause  was  in 
effect  determined.  fFykes  v.  Shipton  (a),  and  Harding 
V.  Forshaw  (i).  The  cause  was  here  fully  determined, 
and  the  finding  was  in  effect  tantamount  to  a  general 
verdict.  Woof  v.  Hooper  (c),  shewed,  that  a  general 
verdict  was  a  sufficient  determination  of  a  cause.  Nor  did 
the  Reg.  Gen.,  H.  T.,  2  Wm.  4,  r.  74  {d)  affect  this  case, 
for  the  operation  of  that  rule  must  be  taken  to  be  confined 
to  cases,  where  there  were  distinct  issues  and  dbtinct 
findings  on  each  of  them,  or  where  the  result  of  the 
finding  shewed  that  one  party  was  not  entitled  to  a  verdict 
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contained  no  directions  how  the  cause  was  to  be  disposed        1848. 

of.     Upon   the  finding  as  it   stood,  it  was  impossible  to        iJJjCT"^^ 

determine  how  the  costs  were  to  be  taxed;  or  whether  the  «• 

plaintiff  was  entitled  to  costs  upon  the  higher  or  lower 

scale.     The  plaintiff  might  be  entitled  to  recover  more 

dian  20L  on  the  declaration,  and  it  might  be  reduced  to 

the  sum  awarded  by  matters  in  difference,  which  were  not 

in  dispute  in  the  cause ;  or  on  the  other  hand,  it  might  be 

that  the  5L  2$.  Add.  awarded,  was  all  that  he  was  entitled  to 

recover  in  the  action.   The  damages  laid  in  the  declaration 

were  700/L,   the  disparity  between  that  amount  and  the 

sum  awarded  would  induce  a  presumption  that  the  plaintiff 

had  claimed  much  more  than  he  could  properly  recover, 

and  that  the  probability  was,  that  in  truth  he  was  entided 

to  a  sum  short  of  20^    Duckworth  v.  Harrison  (a),  Bourke 

y.IJagdib). 

WiQHTMAK,  J. — I  think  that  this  award  is  bad  for 
uncertain^.  Thepluntiffby  the  award,  recovers  5/.  2#.8c{., 
but  whether  that  sum  is  given  in  respect  of  the  cause  of 
action  in  the  declaration  mentioned,  or  of  other  matters 
not  included  in  the  declaration,  but  which  overtop  the  sum 
claimed  in  the  declaration  by  all  but  that  amount,  I  cannot 
say.  It  has  been  decided,  that  if  a  sum  short  of  20L  is 
recovered  in  an  action  referred  to  arbitration,  the  plaintiff 
is  only  entitled  to  have  his  costs  taxed  upon  the  reduced 
scale.  I  cannot  think  in  this  case,  that  the  arbitrator 
meant  to  award  to  the  plaintiff  the  full  sum  of  700/.,  which 
are  the  damages  claimed;  and  as  I  cannot  tell  what  sum  he 
did  intend  to  award,  I  think  the  award  is  on  that  account 
uncertain. 

Rule  absolute. 

(a)  Ante,  toL  7,  p.  71,  O.  S. ;  S.  C.  4  M.  &  W.  432. 
(6)  Ante,  vol.  2,  p.  458,  N.  S. ;  S.  C.  10  M.  &  W.  660. 
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Where  a  de- 
claration in  in> 
debitatus  ai- 
sompsit  alleges 
a  debt  in  re- 
spect of  work 
and  labour,  and 
also  a  debt  in 
respect  of 
goods  sold,  &c.» 
with  one  ge- 
neral promise 
to  pay,  the 
statement  of 
each  debt  is  a 
separate  count, 
but  where 
there  ifl  one 


Morse  and  Another  Assignees  of  Rogers^  a  Bankrupt  v. 

James. 

Assumpsit.  The  declaration  stated  that  whereas  one 
C.  J.  Phillips,  before  the  said  S.  Rogers  became  bankrupt, 
to  wit,  on,  &c.,  made  his  promissory  note  in  writing,  and 
thereby  promised  to  pay  the  defendant  or  order  the  sum  of 
20/.  two  months  after  the  date  thereof  and  the  defendant  then 
and  before  the  said  S.  Rogers  became  bankrupt  indorsed 
the  said  note  to  the  said  S.  Rogers,  and  the  said  period  of 
two  months  elapsed  before  the  said  S.  Rogers  became  bank- 
rupt and  also  before  the  commencement  of  this  suit ;  and 
the  said  C.  J.  Phillips  did  not  pay  the  amount  of  the  said 
note,  althoueh  the  same  was  presented  to  him  on  the  da^ 
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mjtlest,  yet  the  defendant  huth  not  paid  any  or  either  of  the        1 843. 
said  sums  of  money  or  any  part  thereof  to  the  said  S.  Rogers    ^^^^^ 
before  he  became  bankrupt,  nor  to  the  plaintiffs'  assignees    ^^  Another 
as  aforesaid,  or  either  of  them  since  the  said  bankruptcy.       James. 
To  the  damage  of  the  plaintiffs  as  assignees,  &c. 

Pleas.  And  the  defendant  as  to  the  said  several  sums  of 
money  in  the  three  last  counts  mentioned,  except  as  to 
12/.  15i.  parcel  thereof,  says,  that  he  did  not  promise,  &c. 
And  as  to  the  said  sum  in  the  first  count  mentioned,  and  also 
as  to  the  sum  of  12L  1 5s.,  residue  of  the  said  several  sums 
In  the  three  last  counts  mentioned,  a  set^-off  in  respect  of 
money  due  to  him  from  the  bankrupt 

Special  demurrer  to  the  first  plea,  assigning  for  causey 
that  the  declaration  consisted  of  three  counts  only,  and  that 
the  pleaof  non  assumpsit  could  not  be  pleaded  to  the  count 
on  the  promissory  note. 

Cole,  in  support  of  the  demurrer.  The  question  is,  whether 
that  portion  of  the  declaration  vi^hich  states  that  the  de- 
fendant is  indebted  for  goods  sold  and  delivered,  and  for 
money  lent,  is  to  be  deemed  one  or  two  counts  ?  It  is  sub- 
mitted that  it  constitutes  but  one  count  for  a  single  debt,  which 
is  founded  on  two  considerations.  In  Webber  v.  Tivill  (a) 
it  is  said,  ''hence  it  appears  that  the  common  counts  in  a 
declaration  may  be  contained  in  one  count,  stating  that  the 
defendant  was  indebted  to  the  plaintiff^  in  a  given  sum  (large 
enough  to  comprehend  all  the  money  which  the  plaintiff 
can  possibly  recover)  in  lOOOil,  for  instance,  as  well  for  goods 
sold  and  delivered  by  the  plaintiff  to  the  defendant  as  for 
money  lent  and  advanced,  and  money  paid  by  the  plaintiff 
to  the  defendant,  and  money  had  and  received  by  the  de- 
fendant for  the  plaintiff,  and  that  in  consideration  thereof 
the  defendant  promised  to  pay ;  and  it  should  seem  that  it  is 
not  necessary  for  the  plaintiff  to  prove  all  the  different  causes 

(a)  2  Saund.  121,  c.  n.  2. 

VOL.    I.  R  D.    p.    C 
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1813.  of  action  so  included  in  the  same  count  or  in  other  words 
Morse  ^^  prove  the  whole  consideration  laid,  in  order  to  entitle 
and  Another  himself  to  recover  any  more  than  it  is  when  they  are  con- 
James.  tained  in  different  counts ;  but  if  he  proves  any  one  or  more 
of  the  different  causes  of  action  it  is  enough ;  for  the  de- 
fendant being  indebted  to  the  plaintiff  for  any  one  cause* 
appears  to  be  a  sufficient  consideration  for  the  promise 
(which  the  law  raises),  of  the  defendant  to  pay  that 
money."  In  Galway  v.  Rose  {a\  the  declaration  stated 
that  the  defendant  made  his  bill  of  exchange,  and  di- 
rected the  same  to  D.,  and  that  it  was  afterwards  indorsed 
to  the  plaintiff,  that  the  bill  was  protQ3ted  for  non-accept- 
ance, and  also  for  non-payment,  that  the  defendant  was 
indebted  to  the  plaintiff  on  an  account  stated,  and  in 
consideration  of  the  premises  "respectively,"  promised  the 
plaintiff  to  pay  the  said  moneys  respectively  on  request. 
The  defendant  having  demurred,  on  the  ground  of  du- 
plicity, Parkcy  B.,  in  delivering  judgment,  says  "the 
declaration  is  good  whichever  way  it  is  viewed.  If  it  is  to 
be  considered  as  two  counts,  then  the  word  "respectively" 
attaches  a  separate  promise  to  each  count,  and  the  only 
objection  would  be  that  the  second  count  is  informally  com- 
menced ;  but  with  regard  to  that,  there  is  no  special  cause  of 
demurrer  assigned.  But  if  on  the  other  hand  the  declara- 
tion  lje  viewed  as  one   count  only,  it  is  equally  good,  for 
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Statement  of  each  debt  is  to  be  considered  as  amounting  to  a        1 849. 
several  count  within  the  meaning  of  the  rule  which  forbids       mome 
the  use  of  several  counts,  though  one  promise  to  pay  only  is    ^^  Anothor 
alleged  in  consideration  of  all  the  debts.'']   The  best  criterion       Jamm. 
to  determine,  whether  a  declaration  in  this  form  consists  of 
one  or  more  counts,  is  to  see  whether  it  contains  a  repetition 
of  the  debt     Here,  the  declaration  only  alleges  one  sum  to 
be  due  in  respect  of  two  distinct  things. 

fFhateky,  contriL  The  declaration  consists  of  separate 
counts.  In  Jourdain  v.  Johnson  (a),  the  first  count  was  on 
a  bill  of  exchange,  and  then  followed  the  general  demand 
according  to  Reg.  Gen.,  T.  T.,  1  Wm.  4,  for  lOOi  for  money 
paid,  IQOL  for  money  lent,  1002.  for  goods  sold,  &c,  202.  for 
interest,  and  1002.  for  money  due  on  an  account  stated  con- 
cluded to  the  plaintifis*  damage  of  1002.,  and  the  Court  held 
the  five  latter  demands  to  be  separate  counts.  The  passage 
cited  finom  fVebber  v.  TiviUt  is  founded  on  the  case  of  Roohe 
V.  Roohe  (6),  where  the  plaintiff  declared  that  the  defendant 
was  indebted  to  him  in  40il  for  divers  sums  of  money  lent, 
and  for  divers  sums  of  money  had  and  received,  and  for 
a  certain  sum  of  money  paid  at  the  defendant's  request, 
which  are  three  distinct  countSi  and  not  one  count  as 
assumed  in  Webber  v.  TwUL 

Pabee,  B. — That  is  not  so:  where  only  one  debt  is 
alleged,  it  is  only  one  count,  notwithstanding  several 
considerations  are  stated.  The  matter  cannot  be  more 
intelligibly  put  than  it  is  by  the  rule  of  Court,  namely^ 
that  there  is  a  debt  alleged  in  respect  of  work  and  labour^ 
and  also  a  debt  for  money  had,  and  also  a  debt  for  money 
lent,  &c. ;  the  statement  of  each  debt  is  to  be  deemed  a 
separate  count,  though  perhaps  the  subsequent  counts  might 
be  bad  on  special  demurrer  for  want  of  a  formal  commence- 

(a)  Ante,  vol.  4»  p.  534,  O.  S. ;  2  0.,  M.  &  R.  564. 
(6)  Cro.  Jac.  245. 
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ment.  But  when  the  several  considerations  are  included 
under  one  debt,  as  in  the  present  case,  they  form  but  one 
count  The  defendant  may  amend,  otherwise  there  must 
be  judgment  for  the  plaintiff. 


GuRNEY  and  Rolpe,  6.'s,  concurred. 


Amendment  accordingly. 


A  fO^K^itioii 
voder  Uie  Mid- 
dlesex Coontj 
Court  Act, 
(23  Geo.  2,  c 
33, 1.  19,)  to 
deprive  tbe 
plaintiff  of 
coeti,may  be 
trarened, 
though  the 
plaintiff  hat 
shewn  caofe 
against  a  rule 
to  enter  it,  and 
if  the  defend- 
ant socceeds, 
he  will  bo  en- 
titled to  the 
costs  of  that 
traTCTse. 


Watson  r.  Quilteb* 

A  rule  had  been  obtained,  calling  on  the  plaintiff  to  shew 
cause  why  the  suggestion  which  had  been  entered  on  the 
plea  roll  in  this  case,  together  with  the  traverse  thereon 
should  not  be  struck  out,  and  the  subsequent  notice  of  trial 
be  set  aside  with  costs.  The  action,  which  was  for  work 
and  labour,  goods  sold,  &c.,  was  tried  before  the  Secondary 
of  London,  when  a  verdict  was  found  for  the  plaintiff  on  the 
second  count  with  1 U.  damages,  and  for  the  defendant  on 
the  other  counts.  In  last  Michaelmas  Term,  the  defendant 
moved  for  leave  to  enter  a  suggestion  on  the  roll,  to  deprive 
the  plaintiff  of  costs,  and  allow  the  defendant  double  costs 
under  the  Middlesex  County  Court  Act  (23  Gea  2,  c.  33, 
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defendant  alleges,  and  gives  the  Court  now  to  understand,       1843. 
and  be  informed  that  the  cause  of  action  in  the  said  second    ^^^rnos 
count  of  the  said  declaration  mentioned,  arose  and  accrued  •-• 

to  the  plaintiff  in  the  county  of  Middlesex,  and  not  elsewhere ; 
and  that  he,  the  defendant,  did  at  the  time  of  the  commence- 
ment of  this  suit,  live  and  reside  in  the  said  county  of  Mid- 
dlesex, and  was  then  liable  to  be  summoned  to  the  said 
Conn^  Court  of  the  said  county  for  the  damages  so  as 
aforesaid  assessed,  which  allegation  the  plaintiff  denies,  and 
says,  that  the  said  cause  of  action  did  not  arise  and  accrue  to 
him  in  the  said  county  of  Middlesex :  And  this  the  plaintiff 
prays  may  be  inquired  of  by  the  countiy.  And  the  defendant 
doth  the  like,  whereupon  the  sherifls  are  commanded,  &&" 

Jervit,  James,  and  Lush  shewed  cause.  The  suggestion 
is  traversable,  and  was  properly  entered  on  the  roll  by  the 
plainti£  The  23  Gea  2,  c.  33,  s.  19,  enacts,  ''  that  in  case 
any  action  of  debt  or  assumpsit  shall  be  commenced  and 
proeecuted  in  any  of  his  Majesty's  Courts  of  Record  at 
Westminster,  and  the  defendant  at  the  time  of  such  action 
hrooght  shall  live  or  reside  in  the  county  of  Middlesex,  and 
be  liable  to  be  summoned  to  the  County  Court  of  the  said 
coan^,  and  the  jury  on  the  trial  of  such  cause  shall  find  the 
damages  for  the  plaintiff  under  the  value  of  40^.,  then  and  in 
such  case,  no  costs  shall  be  awarded  to  the  plaintiff  in  such 
action,  but  the  defendant  shall  be  entitled  to,  and  recover 
double  costs  of  suit"  As  a  general  principle,  all  questions  of 
tact  are  to  be  determined  by  a  jury,  Abbott  of  Strata 
MeredUs  case  (a),  and  there  seems  no  valid  reason  why 
the  feet  here  su^ested  should  be  exempted  from  that  rule. 
Until  the  dicta  in  some  recent  cases,  the  authorities  uni- 
formly support  the  proposition  contended  for.  In  Bartlett 
Pentland{b\  which  was  an  application  to  set  aside  an  exe- 
cution issued  against  a  member  of  a  public  company,  sued 
in  the  name  of  their  secretary,  on  the  ground  that  a  sugges* 

(a)  9  Rep.  24.  (6)  1  B.  &  Ad.  7o4. 
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tion  should  have  been  entered  on  the  record  to  warrant  the 
execution^X«ord  TejUerden,  C.  J.,  in  delivering  the  judgment 
of  the  Court,  says,  "  wherever  a  person  not  a  party  to  the 
record,  is  to  be  affected  by  the  judgment,  or  whenever  the 
judgment  upon  the  record  is  to  be  such  as  would  not  be 
ordinarily  warranted  by  the  previous  proceedings  on  the 
record,  there  must  be  a  suggestion  made  by  leave  of  the 
Court  in  the  proper  form,  so  as  to  afford  an  opportunity  to 
the  party  to  be  affected  by  it  to  demur,  if  he  thinks  the  facts 
suggested  are  insufficient  in  point  of  law,  or  to  plead  if  he 
means  to  deny  them."  In  Fitzpatrick  v.  Pickering  (a),  the 
Court  granted  leave  to  enter  a  suggestion  of  this  nature  with 
leave  for  the  plaintiff  to  traverse  it  if  he  should  think  fit, 
and  a  rule  was  subsequently  granted,  that  unless  the  plain- 
tiff should  plead  to  it  before  a  stated  time,  the  suggestion 
should  be  taken  as  true ;  also  in  Harvey  v.  AdderJy  (&),  time 
was  given  to  the  plaintiff  to  demur  or  traverse  a  suggestion. 
In  Hickman  v.  CoUey{c)y  a  suggestion  to  entitle  the  de- 
fendant to  costs  was  demurred  to  and  determined.  Barney 
v.  Tubb  (d)  shews,  that  a  suggestion  of  thb  nature  must  be 
entered  before  final  judgment,  and  the  reason  is,  that  the 
plaintiff  may  have  an  opportunity  of  traversing  it  In 
Jefferies  v.  Watts  (e),  which  was  an  application  under  the 
39  &  40  Geo.  3,  c.  105,  ss.  5  and  12,  to  exempt  the  defendant 
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to  applj  to  enter  a  suggestion  to  deprive  the  party  of  costs,  1 H43. 
as  it  cannot  be  entered  afterwards.  That  suggestion  the  watbom 
plaintiff  has  a  right  to  traverse,  and  I  cannot  prevent  him  ^  ^' 
frcmi  traversing  it"  In  Batuan  v.  Dundas{a),  which  was 
an  i^lication  on  the  part  of  a  defendant  (against  whom 
judgment  had  been  entered  up,  on  the  certificate  of  the 
speaker  of  the  House  of  Commons,  under  the  9  Geo.  4, 
&  22,)  lor  leave  to  enter  on  the  roll  a  suggestion  of  the 
jfadgaaent,  in  order  that  the  opinion  of  a  Court  of  Error  might 
be  taken  upon  it,  Tindal,  C.  J.,  says,  ^'suppose  the  plain- 
tifi  traverse  the  suggestion,  what  machinery  is  provided  by 
this  act  to  bring  the  question  of  fact  before  a  jury  ?  Under 
the  Court  of  Conscience  Act,  a  party  is  permitted  to  tra- 
Two  modem  authorities  which  contain  dicta  at 
with  the  foregoing  cases  will  probably  be  relied  on 
by  the  other  side.  One  is  that  otJorden  v.  Berwick  {b),  in 
whidi  Parke,  B.,  says, ''  the  Courts  are  not  in  the  habit  of 
ordering  suggestions,  to  be  made  with  a  view  to  their  being 
traversed  or  demurred  to ;  they  usually  decide  the  matter 
on  motion  to  save  expense."  The  observation,  however,  is 
no  authority  to  show  that  a  suggestion  cannot  be  traversed. 
The  other  case  is  Bartholomew  v.  Carter  (c),  in  which 
Jfinc/e,  J.,  alluding  to  the  judgment  of  Lord  Tenterden,  in 
BarikU  v.  Pentlandy  says,  ^^  did  you  ever  hear  of  the  traverse 
of  a  suggestion?  That  doctrine  of  Lord  Tenterden  has 
been  much  questioned  since,  and  I  believe,  that  in  the  whole 
hiatoiy  of  the  law,  no  instance  is  to  be  found  of  a  suggestion 
being  traversed."  In  that  case,  however,  neither  Fitzpatrick 
V.  Pickering  nor  Harvey  v.  Adderly  were  cited.  [Alder- 
mm,  B. -— Why  should  a  party  be  allowed  to  traverse  a 
suggestion  when  he  had  an  opportunity  of  shewing  cause, 
against  it  being  put  upon  the  roll  ?]  Criminal  informations 
and  informations  in  the  nature  of  a  quo  warranto  are  travers- 
able, although  cause  has  been  shewn  against  a  rule  for  leave 
to  file  them,  and  the  law  is  the  same  with  respect  to  a  scire 

la)  Ante,  vol.  5.  p.  208,  O.  S.;        (6)  Ante,  vol.  1,  p.  102,  N.  S. ; 
S.  C.  3  Scott,  497 ;  3  Bing.  N.  C.    9  M.  &  W.  3. 
180.  (c)  Ante,  vol.  1,  p.  212,  N.  S. 
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facias  against  the  member  of  a  copartnership,  or  other  public 
company.  On  comparing  the  reports  of  Hickman  v.  Colley 
in  Strange  with  that  in  Andrews^  it  will  be  seen  that  in 
that  case,  cause  had  been  shewn  against  the  rule  to  enter 
the  suggestion  which  was  demurred  to.  The  object  of 
granting  a  rule  to  shew  cause,  is  to  save  the  parties  the 
trouble  and  expense  of  making  up  and  trying  an  issue  res* 
pecting  a  &ct  which  they  do  not  dispute.  The  analogy  to  be 
drawn  from  practice  is  in  &vour  of  the  plaintifiP.  A  sugges- 
tion of  the  death  of  a  party  to  a  suit,  states  that  the  other  party 
does  not  deny  the  allegation,  but  admits  the  same  to  be  true, 
which  shews  the  fact  to  be  traversable.  The  present  sugges- 
tion is  not  according  to  the  form  given  in  Chith/t  Forms  (a), 
which,  after  the  award  of  judgment  for  the  plaintiff,  proceeds 
thus,  ^^  and  because  it  is  suggested  and  proved,  and  manifestly 
appears  to  the  Barons  here,  that  the  defendant  at  the  time  of 
bringing  this  action,  did  live  and  reside  in  the  said  county  of 
Middlesex,  and  was  liable  to  be  summoned  to  the  county 
Court  of  Middlesex  aforesaid,  it  is  further  considered  by  the 
said  Barons  here,  that  the  defendant  do  recover  against  the 
plaintiff  the  sum  of  L  for  his  double  costs  of  suit  in  this 
behalf  by  the  said  Court  here  adjudged  to  the  defendant  and 
vrith  his  assent  according  to  the  form  of  the  statute  in  such  case 
made  and  provided:  And  that  the  defendant  have  execution 
thereof,''  &c.     It  will,  perhaps,  be  argired,  that  the  prea^nt 
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jury ;  but  it  is  the  peculiar  province  of  the  Court  to  decide  1843. 
them.  A  su^estion,  that  a  fidr  and  impartial  trial  cannot 
be  had  in  the  county  in  which  the  venue  is  laid,  is  not 
^mTersable.  In  the  King  v.  Harris^  (a)  Lord  Matu^ 
yield,  C.  J.,  Bays,  **  but  as  a  party  cannot  traverse  such  a 
ei^lgestion  when  entered  by  rule  of  Court,  there  must  be  a 
clear  and  solid  foundation  for  it  :**  And  Deniion,  J.,  says, 
**  the  Court  will  be  cautious  of  admitting  the  entry  of  a  sug- 
gestion which  cannot  afterwards  be  contradicted."  [Parke,B. 
— ^In  that  case  the  Court  declare  that  the  defendant  has 
nothing  to  say  to  the  contrary.  Lord  Mansfield  says,  ^Hhis 
is  to  enter  a  suggestion  on  the  roll  with  a  nient  dedire."] 
The  fiirm  in  ChUty  is  similar  to  that  in  Tidd^s  Appendix{b), 
it  states  both  the  suggestion  and  the  judgment  thereupon, 
if  the  suggestion  could  be  traversed,  the  practice  of  entering 
the  judgment  would  not  have  prevailed.  The  Court  having 
given  judgment  for  double  costs,  are  the  juiy  to  find  that 
those  costs  ought  not  to  have  been  given  ?  By  the  statute  of 
Gloucester  the  Court  and  not  the  jury  are  to  award  costs ; 
and  if  it  should  appear  that  the  juiy  had  awarded  them, 
there  would  be  error  on  the  record.  The  chief  authorities 
in  &vour  of  the  plaintiff  are  two  cases  firom  Bamei  notes,  a 
book  of  Uttle  authority.  No  analogy  can  be  drawn  from 
the  practice  respecting  criminal  informations,  or  writs  of  quo 
warranto^  as  the  rule  for  leave  to  file  them  is  a  substitute  for 
a  grand  jury.  The  decision  that  a  scire  fiu;ias  and  not  a 
suggestion,  is  the  proper  course  under  the  Banking  Copart- 
nership Act,  (7  Greo.  4,  c.  46,)  seems  to  have  proceeded  on 
the  ground,  that  a  suggestion  would  not  have  been  travers- 
able, Cro$s  V.  Law  (c).  Where  there  is  an  application 
under  the  43  Geo.  3,  c.  46,  s.  13,  to  deprive  the  plaintiff  of 
costs  for  arresting  the  defendant  without  reasonable  or 
probable  cause  for  a  larger  amount  than  is  recovered  by  the 
verdict,  the  Court  decide  whether  or  no  a  suggestion  shall 
be  entered,  without  referring  the  question  of  reasonable  or 

(o)  3  Burr.  1333.  (c)  Ante,  vol.  8,  p.  789,  O.  S.; 

(6)  p.  391,  6th  ed.  S.  C.  6  M.  &  W.  217. 
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^^y^^^^    the  13  Geo.  3,  c.  57,  to  deprive  the  plaintiff  of  costs,  on  the 

9.  around  that  the  defendant  was  resident  in  Wales,  was  not 

Qun.TEB.         ^  ,  •        ,  1  1  111 

traTersable,  but  that  was  on  the  ground  that  the  statute 
rendered  the  certificate  of  the  Judge  who  tried  the  cause, 
conclusive  evidence  of  the  fact  ] 

Cur,  adv,  milt 

The  judgment  of  the  Court  was  delivered  by, 
Parke,  B. — This  was  a  rule  to  shew  cause  why  a  pro- 
ceeding taken  by  the  attorney  in  the  cause  should  not  be  set 
aside  with  costs.  In  Michaelmas  Term  last,  the  Court 
made  a  rule  absolute  for  the  plaintiff  to  bring  the  postea  into 
Court,  so  that  the  defendant  might  enter  a  suggestion  thereon ; 
%at  the  debt  recovered  was  under  40^.,  and  that  the  de- 
fendant at  the  time  of  action  brought  was  an  inhabitant,  and 
resident  in  the  county  of  Middlesex  and  liable  to  be  sued  in 
the  County  Court  The  plaintiff  himself  entered  the  sug- 
gestion on  the  roll  in  a  traversable  form,  and  added  the 
traverse.  A  rule  was  then  obtained  by  the  defendant  to 
«et  aside  the  suggestion  and  traverse  as  irregular  with  costs, 
and  cause  having  been  shewn  last  Term,  it  was  contended,  on 
the  part  of  the  plaintiff,  chat  the  traverse  was  regular,  being 
of  a  matter  of  &ct  on  which  the  parties  had  a  right  to  the 
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law.  Where  the  amount  merely  depends  on  a  fiu;t  which  it  18  184S. 
mmecessaiy  to  notice  <m  the  record,  as  for  instance,  where  a  ^^'^^^twk 
succeflsfiil  {damtiff  or  defendant  is  entided  to  double  costs, 
the  Comt  will  award  them  on  taxation;  but  where  the  right 
to  any  costs  depends  on  a  fiu^t,  the  termination  of  which  is 
not  by  the  statute  law  vested  in  the  Court,  and  which  must 
be  stated  in  the  record  to  justify  the  award  of  costs  contrary 
to  the  usual  course,  the  fact,  if  the  opposite  party  insists  on  it, 
ought  to  be  tried  by  a  jury.  By  the  statute  in  question, 
the  23  Geo.  3,  c.  33,  the  defendant,  in  an  action  of  debt  or 
assumpsit,  wherein  damages  are  found  under  40#.,  and  there 
is  no  Judge's  certificate,  is  entitled  to  double  costs.  But  if 
the  fiKst  be  not,  as  in  this  ease  it  appeared  to  the  Court  to 
be,  that  the  defendant  resided  at  the  time  of  action  brought 
within  the  county,  and  was  liable  to  be  summoned  to  the 
county  Court  in  respect  of  the  debt  recovered,  then,  as  the 
right  depends  on  a  feet  which  must  be  assigned  on  the 
record  as  a  reason  for  departing  from  the  Statute  of 
Gloucester,  otherwise  there  would  be  error,  it  must  be  de- 
termined in  the  same  manner  as  all  other  fects  which  are 
not  cognizable  by  the  Court  itself.  There  are  cases,  iodeed, 
in  which  a  suggestion  is  not  traversable;  for  instance,  where 
file  statute  gives  the  Court  cognizance  of  the  feet ;  in  such 
cases,  its  decision  would  not  be  traversable.  There  are  several 
statutes  of  this  kind.  Under  the  3  Jac.  1,  c.  15,  (the  Lon  - 
don  Small  Debts  Act,)  the  defendant  is  entitled  to  his  costs, 
if  it  shall  appear  to  the  Judge  or  Judges  of  the  Court 
where  the  action  is  tried,  that  the  debt  to  be  recovered  does 
not  amount  to  40^.,  and  the  defendant  shall  duly  prove  either 
by  sufficient  testimony  or  on  his  oath  to  be  allowed  by  the 
Judges,  that  he  is  an  inhabitant  and  resident  in  the  city  of 
London.  Under  this  act,  it  belongs  to  the  Court  to  determine 
the  feet  The  22  Geo.  2,  c.  47,  (the  Southwark  Act),  con- 
tains a  similar  clause ;  and  under  another  act,  47  Geo.  3, 
St.  1,  c.  zxv.,  the  45th  section  makes  the  defendant's  right 
depend  on  the  Judge's  certificate,  and  the  fact  cannot  be 
i^erwards  disputed.     So  under  the  43  Geo.  3,  c.  46,  the 
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&ct  of  the  defendant  being  arrested  without  reasonable  or 
probable  cause  for  a  greater  sum  than  the  plaintiff  recovers, 
is.  by  the  express  words  of  the  act  to  be  determined  by  the 
Court  Another  class  of  cases  where  the  matter  of  sugges- 
tion belongs  to  the  Court,  is,  where  the  Court  having  the 
discretionary  power  over  its  own  proceedings  is  called  upon 
to  depart  from  the  usual  course  on  the  suggestion  of  some 
matter  which  renders  such  departure  essential  or  expedient 
for  the  purposes  of  justice ;  as  where  the  venue  is  to  be 
changed  because  an  impartial  trial  cannot  be  had.  In  such 
a  case  it  is  manifest,  that  the  suggestion  cannot  be  traversed, 
for  to  whom  is  the  writ  to  be  directed  for  the  trial  of  the 
&ct?  Surely  not  to  the  sheriff  of  the  county,  to  empanel  a 
jury  of  that  county,  to  try  whether  a  jury  of  that  county  is 
impartial,  and  therefore,  that  must  be  determined  by  the 
Court  in  a  preliminary  form.  In  the  following  cases,  it  is 
said  thatasu^estionlike  the  present  is  traversable,  in  Fitz- 
pairick  v.  Pickering  and  Harvey  v.  Adderly^  where  time 
was  given  to  demur  or  traverse;  in  Jefferies  v.  fFatts,  where 
the  same  rule  is  laid  down  by  Chambrey  J. ;  in  Hickman  v. 
CoUey,  by  Lee,  C.  J. ;  in  Untcin  v.  iTtny,  by  Patiesan,  J., 
and  in  Sanson  v.  Dundas,  by  Tindal,  C.  J. — It  is  to  be 
observed,  that  the  case  in  Andrews,  377,  in  which  there  is  a 
dictum  of  Chief  Justice  Lee,  arose  under  the  3  Jac  1,  c.  15, 
on  which  statute  it  would  seem  the  Court  itself  is  to  deter- 
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the   Court;   they  are  consistent  with  principle,  and  the        184S. 
traverse  must  be  allowed.     If  the  defendant  succeeds'he'will      Watiom 
be  entitled  to  the  costs  of  that  traverse,  according  to  the'case  ^' 

cited  in  2  Sira.  1120.  In  this  case  the  plaintiff,  in  entering 
the  suggestion  himself  was  irregular,  but  as  it  would  be  of  no 
advantage  to  the  defendant  to  set  it  aside  in  order  that  he 
may  enter  it,  and  the  plaintiff  traverse  it,  the  rule  must  be 
discharged,  but  without  costs. 

Rule  dischaiged. 


Thibault,  qui  tam  v.  Gibson. 

JJEBT  on  the  stat  12  Ann.  st  2,  c  16.    The  declaration  In  u  tcdmi 
stated,  that  the  defendant  heretofore  and  within  one  year  not  Deoenarv 
next  befinre  the  commencement  of  this  suit,  to  wit,  on  the  j^^Tt^  ^ 
1st  of  June,  A.  D.,  1842,  upon  and  by  means  of  a  certain  clirttion  tbu 

'      '^  •'  the  money  wu 

corrupt  contract  made,   to  wit,    on,   &c.,    between  the  lent  on  these- 

defendant  and  one  D.  Harris,  took,  accepted,  and  received,  hatkbiufi- 

of  and  from  the  said  D.  Harris,  a  certain  sum  of  money,  to  S*Jhe^f/foJIJ 

wit,  the  sum  of  16/.,  by  way  of  corrupt  bargain  and  loan  <»  the  )2  Ann. 
for  the  defendant  forbearing  and  giving  day  of  payment  of  notwithstmnd. 

a  certain  sum  of  money,  to  wit,  the  sum  of  100/.,  theretofore,  \fctrc.^37!  ^ 
to  wit,  on,  &c.,  lent  and  advanced  by  the  defendant  to  the      Where  t 

^       '  '  •'  statute  creaung 

said  D.  Harris  for  a  long  space  of  time,  to  wit,  from  the  •  penalty  con- 
day  and  year  last  aforesaid,  until  the  1st  of  June,  1843,  tion'in  the 
which  said  sum  of  ISL  so  taken,  accepted,  and  received  ^e^^^tiff*^ 
by  the  defendant  of  and  from  the  said  D.  Harris  in  manner  m«»t  »hew  that 

the  defendant 

and  for  the  cause  aforesaid,  exceeds  the  rate  of  6L,  for  the  is  not  within 

forbearing  of  100/.  for  a  year,  contraiy  to  the  form  of  the  ha*  wberathe' 

statute  in  such  case  made  and  provided,  whereby  and  by  ^J^^"^- 

force  of  the  said  statute,  the  defendant  for  his  said  offence  of  promo, 

hath  forfeited  the  sum  of  300/.,  being  treble  the  value  of  subsequent 

the  said  sum  so  lent  by  the  defendant  to  the  said  D.  H.  |^|J  ^^. 

as  aforesaid,  whereby  and  by  force  of  the  said  statute  an  ter  of  defrace, 

pleaded. 
SembU,  per  Pdrke^  B. — The  same  law  prerails,  eytn  where  the  proviso  is  contained  in  the 
same  section  as  the  enactment. 
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action  hath  accrued  to  the  plaintiff,  who  sues  as  aforesaid, 
to  demand  and  have  for  our  lady  the  Queen,  and  for 
himself  in  this  behalf  from  the  defendant,  the  said  sum  of 
3001.     Breach,  non-payment.    Plea,  nil  debet. 

A  verdict  having  been  found  for  the  plaintiff,  a  rule  nisi 
was  granted  to  enter  a  verdict  for  the  defendant,  or  to 
arrest  the  judgment,  on  the  ground  that  as  the  2  &  3  Vict 
C.  37  (a)  had  repealed  the  usury  laws,  except  as  to  loans  upon 
the  security  of  land,  the  declaration  should  have  shewn  the 
case  to  be  within  that  statute.  Turquand  v.  Mosedon  (b) 
was  referred  to. 


i^.  K  Lee  and  Beadon  shewed  cause.  The  declaration  is 
sufficient.  The  12  Ann.  st.  2,  c  16,  enacts,  that  no  person 
shall,  upon  any  contracts,  take  directly  or  indirectly  for 
loan  of  monies,  wares,  merchandize,  or  other  commodities 
whatsoever  above  the  value  of  five  pounds,  for  the  for- 
bearance of  one  hundred  pounds  for  a  year.  *  *  *  «  And 
that  all  and  every  person  or  persons  whatsoever,  which 
shall  upon  any  contract,  take,  accept,  or  receive,  by  way 
or  means  of  any  corrupt  bargain,  loan,  exchange,  chevizance, 
shift,  or  interest,  of  any  wares,  merchandize,  or  other  thing 
or  things  whatsoever,  or  by  any  deceitful  way  or  means,  or 
by  covin,  engine,  or  deceitful  conveyance  for  the  forbearing 
day  of  payment  for  one  whole  year,  of  and  for 
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date.  Then  followed  the  statute  (2  &  3  Vict.  c.  37,)  upon  1849. 
which  the  present  objection  is  founded ;  the  first  section  of 
which  enacts^  ''that  no  bill  of  exchange  or  promissory 
note  made  payable  at  or  within  twelve  months  after  the  Oimon. 
date  thereof  or  not  having  more  than  twelve  months  to 
mn,  nor  any  contract  for  the  loan  or  forbearance  of  money 
above  the  sum  of  ten  pounds  sterling,  shall,  by  reason  of 
any  interest  taken  thereon  or  secured  thereby,  or  any 
agreement  to  pay  or  receive  or  allow  interest  in  discounting^ 
negotiating  or  transferring  any  such  bill  of  exchange  or 
promissoiy  note  be  void,  nor  shall  the  liability  of  any  party 
to  any  such  bill  of  exchange  or  promissory  note,  nor  the 
liability  of  any  person  borrowing  any  sum  of  money  as 
aforesaid,  be  afiected  by  reason  of  any  statute  or  law  in 
force  for  the  prevention  of  usury ;  nor  shall  any  person  or 
persons,  or  body  corporate,  drawing,  accepting,  endorsing, 
or  signing  any  such  bill  or  note,  or  lending,  or  advancing, 
or  forbearing  any  money  as  aforesaid,  or  taking  more  than 
the  present  rate  of  legal  interest  in  Great  Britain  and  Ire- 
land respectively,  for  the  loan  or  forbearance  of  money  as 
aforesaid,  be  subject  to  any  penalties  under  any  statute  or 
law  relating  to  usury,  or  any  other  penalty  or  forfeiture, 
anything  in  any  law  or  statute  relating  to  usury,  or  any 
other  law  whatsoever  in  force  in  any  part  of  the  United 
Kingdom  to  the  contrary  notwithstanding.  Provided 
always,  that  nothing  herein  contained  shall  extend  to  the 
loan  or  forbearance  of  any  money  upon  security  of  any 
lands,  tenements,  or  hereditaments,  or  any  estate  or  in- 
terest therein."  To  support  the  present  objection,  it  must 
be  contended  that  the  statute  of  Anne  is  altogether  re- 
pealed, but  if  that  be  so,  no  penalty  is  provided  by  the 
statute  of  Victoria.  If,  on  the  other  hand,  the  statute  of 
Anne  is  not  repealed,  it  is  unnecessary  to  shew,  on  the 
face  of  the  declaration,  that  the  case  £eills  within  the  pro- 
viso contained  in  the  statute  of  Victoria.  The  rule  of  law 
is  correctly  stated  in  1  ChiUy  on  Pleading,  p.  229,  where 
all  the  cases  relating  to  the  subject  are  cited;  it  is  there 
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said,  '*  In  pleading  upon  statutes  where  there  is  an  exeep* 
tion  in  the  enacting  clause,  the  plaintiff  must  shew  that  the 
defendant  is  not  within  the  exemption ;  but  if  there  be  an 
exception  in  a  subsequent  clause,  that  is  matter  of  defence, 
and  the  other  party  must  shew  it  to  exempt  himself  from 
the  penalty.  And  where  an  act  of  Parliamant  in  the 
enacting  clause  creates  an  offence  and  gives  a  penalty,  and 
in  the  same  section  there  follows  a  proviso  containing  an 
exception,  which  is  not  incorporated  with  the  enacting 
clause  by  any  words  of  reference,  it  is  not  necessary  for 
the  plaintiff,  in  suing  for  the  penalty,  to  negative  such  ex- 
ception." Turquand  v.  Mosedan  has  no  application  to  the 
present  case.  There,  to  trover  by  the  assignees  of  a  bank^ 
nipt,  the  defendant  pleaded,  that  before  the  bankruptcy  he 
lent  the  bankrupt  a  sum  of  money,  upon  the  deposit  of  the 
goods  in  question.  The  plaintiff  replied,  that  it  w^as 
corruptly  and  against  the  form  of  the  statute  agreed  between 
the  defendant  and  the  bankrupt,  that  the  latter  should  pay 
the  defendant  for  the  loan  of  the  money,  above  ten  per  cent^ 
On  special  demurrer,  it  was  held  that  the  replication  was 
bad,  for  not  alleging  either  that  the  contract  was  made 
before  the  7  Wm.  4,  &  1  Vict  c.  80,  and  2  &  3  Vict  c  37, 
came  into  operation,  or  that  it  was  excepted  from  the  pro- 
visions of  those  acts.     In  that  case,  the  plea  was  in  the 
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to  contracts  upon  the  security  of  land.     If  the  proviso  in       1848. 
that  enactment  had  been  omitted,  there  could  have  been  no 
doubt  upon  the  question.     The  effect  of  that  proviso  is  to 
make  the  offence  the  exception.     As  the  statute  of  Anne       Gibson. 
applies  to  all  contracts,  and  the  statute  of  Victoria  has  re- 
pealed that  act,  except  as  to  securities  on  land,  the  decla- 
ration ought  to  shew  that  this  case  is  within  the  exception. 
[Parke^  B. — No ;  the  plaintiff  declares  on  a  statute  in  force, 
then,  if  the  defendant  wishes  to  except  himself  from  its 
operation,  by  reason  of  a  subsequent  statute,  he  should 
plead  it;  the  rule  was  granted  upon  the  supposition  that 
Turquand  v.  Masedon  was  in  point.     Lord  AbingeVy  C.  B. 
— In  that  case  the  plea  sets  forth  the  statute,  and  the  re- 
plication ought,  therefore,  to  have  shewn  the  exception.] 
The  declaration  does  not  shew  upon  the  face  of  it,  anything 
iUq;!il:  the  words  '^against  the  form  of  the  statute,*'  are 
immaterial.     Upon   proof   by   the   plaintiff  of   the   &ct8 
allq^ed,  the  jury  would  be  bound  to  find  for  him.     The 
declaration  is  therefore  defective,  inasmuch  as  it  is  capable 
of  embracing  both  a  contract  upon  the  security  of  land, 
and  also  other  contracts,  and  neither  the  Court  nor  the 
jury  can  tell  which  is  intended.     It  is  for  the  plaintiff  to 
shew  that  an  offence  has  been  committed.     This  is  a  penal 
action,   and  is  analogous  to  an   indictment     In  Hex  v. 
Everett  (a),  the  information  slated,  that  certain  goods  were 
about  to  be  imported  into  Great  Britain,  from  parts  beyond 
the  seas,  in  respect  of  which  certain  duties  would  be  paya- 
ble, and  that  one  R.  H.,  at  the  time  of  the  committing  the 
offence  thereinafter  mentioned,  was  a  person  employed  in 
the  service  of  the  customs,  and  that  it  was  the  duty  of  him 
as  such  person,  so  employed,  to  arrest  and  detain  all  such 
goods  as  should  be  imported,  which,  upon  such  importation, 
would  become  forfeited  to  the  king,  by  virtue  of  any  act 
of  Parliament  relating  to  the  customs,  and  which  would 
be  liable  to  be  seized,  and  that  the  defendant  unlawfully 


(a)  8  B.  &  C.  114;  S.  C.  2  Mao.  &  Ry.  35. 


VOL.    I. 


D.    P.    C. 


258 


CASES   ON    POINTS   OF    PRACTICE,    EXCU. 


18i3. 


Th'baui.t 
qui  tain 

p. 
Gibson. 


and  corruptly  solicited  R.  H.,  being  such  person  so  em- 
ployed in  the  service  of  the  customs,  when  certain  goods 
should  be  imported,  which,  upon  importation^  would  be 
liable  to  be  seized  or  forfeited,  to  forbear  to  arrest  and  de- 
tain the  same,  and  it  was  held  that  inasmuch  as  it  was  not 
the  duty  of  every  person  employed  in  the  service  of  the 
customs  to  arrest  and  detain  goods  which  would  be  liable 
to  be  seized  and  forfeited,  the  count  was  bad  for  want  of 
shewing  that  R.  H.  was  a  person  whose  duty  it  was  to  arrest 
and  detain  such  goods.  [Lord  Abinger^  C.  B. — There  the 
information  failed  to  bring  the  case  within  the  precise 
words  of  the  act  of  Parliament.  Parkcy  B. — If  every  alle- 
gation in  the  declaration  could  be  proved,  and  the  defend- 
ant still  not  liable  to  a  penalty,  the  declaration  would  be 
insufficient]  The  plaintiff  might  prove  every  allegation 
in  this  declaration,  without  shewing  any  offence. 


Lord  Abinger,  C.  B. — I  believe  it  has  been  well  es- 
tablished, that  in  all  cases  where  a  proceeding  is  taken  to 
recover  a  penalty  under  an  act  of  Parliament,  if  there  be  a 
proviso  in  the  clause  enacting  the  penalty,  then  the  decla- 
ration must  except  the  proviso;  but  if  the  proviso  comes 
in  a  subsequent  part  of  the  statute,  there  is  no  occasion  to 
notice  it  in  the  declaration.  The  same  rule  applies  with 
greater  cfEcacy  and  force  in  the  case  of  a  subsequent  sta- 
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upon  which  the  rule  was  granted^  is  no  authority)  because  1843. 

there  it  was  held  necessary  to  state  in  the  replication  such  x„,i^uLT 

&cts  as  shewed  the  case  was  excepted  from  the  operation  of  <r>^  ^"^ 

the  statute  of  Victoria ;  but  that  is  not  so  with  a  declaration.  Oijmok4 

Pabkb,  B. — I  am  of  the  same  opinion.  In  1  ffiUiami 
Saunders^  262  a,  all  the  authorities  are  cited,  and  the  rule 
there  laid  down  is,  that  '^  whenever  a  statute  inflicts  a  pe^ 
nal^  fi>r  an  ofience  created  by  it,  upon  conviction  before 
justices  of  the  peace,  but  there  is  an  exception  in  the 
enacting  clause,  of  persons  under  particular  circumstances^ 
it  is  necessary  to  state  in  the  information  that  the  defend- 
ant is  not  within  any  of  the  exceptions.  And  it  seems 
immaterial  whether  the  exception  be  in  the  same  section 
or  a  preceding  section,  or  in  a  preceding  act  of  Parliament^ 
referred  to  by  the  enacting  clause.  But  where  the  exemp- 
tion is  contained  in  a  proviso  in  a  subsequent  section  or 
act  of  Parliament,  it  is  matter  of  defence,  and  therefore  it 
is  not  necessaiy  to  state  in  the  conviction  that  the  defend*^ 
ant  is  not  within  such  proviso.  The  same  rule  will  apply 
to  a  declaration.  If  the  exception  comes  by  way  of  pro- 
viso, even  if  it  be  in  the  enacting  clause,  I  have  some  doubt 
whether  it  is  not  matter  of  defence ;  I  know  I  had  occa- 
sion a  short  time  ago  to  consider  that  question.  I  appre-^ 
bend  that  the  rule  applies  wholly  to  cases  where  there  is 
an  exception  by  way  of  proviso.  If  the  proviso  be  in  a 
subsequent  section  or  statute,  it  must  come  from  the  de- 
fendant, and  I  doubt  whether  it  must  not  also  come  from 
the  defendant  where  the  proviso  is  contained  in  the  same 
section,  but  it  is  not  necessary  to  decide  that  now.  There 
is  no  doubt  that  if  the  proviso  comes  in  a  subsequent  sta- 
tute, it  is  necessary  for  the  defendant  to  avail  himself  of 
that  statute  by  pleading  to  the  declaration  founded  on  the 
original  statute,  and  which  contains  on  the  face  of  it  a 
sufficient  ground  of  action.  To  apply  that  doctrine  to  the 
present  case ;  the  eflect  of  the  statute  of  Victoria  is  to 
except  out  of  the  operation  of  the  statute  of  Anne  all  con- 
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tracts  for  loans,  except  loans  on  the  security  of  land,  those 
remain  invalid,  because  they  are  within  the  statute  of 
Anne,  consequently,  if  the  plaintiff  prove  a  contract  for  a 
loan  at  interest  exceeding  five  per  cent.,  he  cannot  recover 
unless  it  appears  by  evidence  that  the  loan  is  within  the 
excepted  case.  I  am,  therefore,  of  opinion,  that  the  de- 
claration is  sufficient,  and  that  the  rule  must  be  dis- 
charged. 

Rule  discharged  (a). 


(a)  This  case  was  decided  in 
Michaelmas   Term,   but  on  ac- 


count of  its  importance,  it  is  in- 
troduced here. 


Bradley  and  Others  v.  Eyre  and  Others. 
SS^^Sl "    Scire  facias.     The  declaration  stated,  that  whereas 
stating  a  judg-  R.  Bradley,  W.  Burrows,  &c.,  (the  plaintifis),  by  the  con- 

oieDt  i*ecovcF6u 

against  B  as  sideration  and  judgment  of  the  Court   recovered   against 

^^,  Md  J-  ^-  Brettell,  as  the  secretary  to  the  Patent  Rolling  and 

V^^^f^  d '^  Compressing  Iron  Company,  pursuant  to  the  statute  made 

at  the  time  of  and  passed  in  a  session  of  Parliament  holden,  &c.,  inti- 

the judgment  tuled  "An  Act  to  enable  the  Patent  Rolling  and  Corn- 
were  and  still 

are  shareholders  :  Plea,  that  B.  was  not  secretary,  modo  et  forma  :  Heldt  first,  that  the  plea 
was  had,  as  traversing  an  allegation  nowhere  found  in  the  declaration :  Secondly,  that  the 
declaration  was  good,  although  it  did  not  shew  that  B.  was  secretary  at  the  commencement  of 
the  original  suit ;  and  »emble,  if  he  were  not,  the  company  would  nevertheless  he  bound  hy  the 
judgment 


•adOdien. 
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pressing  Iron  Company  to  purchase  certain  letters  patent, 
and  to  sue  and  be  8ued9''&c,  a  certain  debt  of  539L  I2s.  lOtL, 
then  due  and  owing  from  the  said  company  to  the  said 
R.  B.  and  W.  B.,  and  also  SL  lis.,  which  in  the  same  Eyri 
Court  were  adjudged  to  the  said  R.  B.  and  W.  B.,  for  their 
damages  which  they  had  sustained  as  well  on  occasion  of 
the  detention  of  the  said  debt  as  for  their  costs  and  charges 
by  them  about  their  suit  in  that  behalf  expended,  whereof 
the  said  J.  C.  Brettell  as  such  secretary  as  aforesaid,  was 
convicted  pursuant  to  the  statute  in  such  case  made  and 
provided  as  by  inspecting  the  rolls  of  our  said  Exchequer 
appears  to  us.  And  now  on  behalf  of  the  said  R.  B.  and 
W.  B.,  in  our  said  Court  before  the  Barons  of  our  Ex- 
chequer, we  have  been  informed  that  although  judgment 
be  thereupon  given,  yet  execution  of  the  debt  and  damages 
aforesaid  remains  to  be  made  to  them,  and  that  Sir  James 
Eyre,  W.  A.  Urquhart,  &c.  (naming  the  other  members  of 
the  company)  at  the  time  of  the  recovering  and  giving  of 
the  said  judgment  were  and  fit>m  thence  have  been  and  still 
are  shareholders  of  the  said  company,  wherefore  the  said 
R.  B.  and  W.  B.  have  humbly  besought  us  to  provide 
them  a  proper  remedy  in  this  behalf,  and  we  being  willing 
that  what  is  just  in  this  behalf  should  be  done,  command 
you  (the  sheriff)  that  by  honest  and  lawful  men  of  your 
bfuliwick  you  make  known  to  the  said  Sir  James  Eyre, 
W.  A.  Urquhart,  &c.,  that  they  be  before  the  Barons  of 
our  said  Exchequer,  at  Westminster,  on,  &c.,  to  shew  if 
they  have  or  know  or  any  or  either  of  them  has  or  knows 
of  anything  to  say  for  themselves  or  himself  why  the  said 
R.  B.  and  W.  B.  ought  not  to  have  execution  against  the 
said  Sir  James  Eyre,  &c.,  for  the  debt  and  damages  afore- 
said, together  with  interest,  &c. 

Pleas  by  defendant  Eyre.  First,  (executionem  non) 
because  they  say  that  the  said  J.  C.  Brettell,  in  the  same 
scire  facias  above  mentioned,  was  not  secretary  to  the 
Patent  Rolling  and  Compressing  Iron  Company  pursuant 
to  the  said  statute  made  and  passed  in  the  session  of  Par- 
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liament  holden,  ftc.^  modo  et  forma,  concluding  to  the 
country. 

Thirdly,  (executionem  non)  because  they  say  that  the 
said  Patent  Rolling  and  Compressing  Iron  Company  in  the 
said  scire  &cias  mentioned  was,  during  all  the  time  therein 
mentioned,  and  is  a  joint  stock  company,  established,  con- 
stituted, and  united  under  and  by  virtue  of  the  said  statute 
in  the  said  scire  &cias  above  mentioned,  that  the  said 
company  did  not  at  any  time  within  six  months  after  the 
passing  of  the  said  act  of  Parliament,  cause  to  be  enrolled 
a  memorial  verified  as  in  the  said  act  is  in  that  behalf 
mentioned  of  the  names,  residences  and  descriptions  of 
the  directors  and  secretary  for  the  time  being  of  the  said 
company,  and  of  the  shareholders  thereof  according  to  the 
force,  form  and  effect,  true  intent  and  meaning  of  the  said 
act  in  manner  and  form  as  by  the  said  act  is  in  that  behalf 
provided  and  enacted :  that  the  said  suit  in  which  the  said 
recovery  was  so  made  as  in  the  said  scire  facias  mentioned, 
and  the  said  scire  facias  above  mentioned  were  commenced 
after  the  said  period  of  six  months  after  the  passing  of  the 
said  act  had  elapsed  without  such  memorial  as  aforesaid 
being  duly  enrolled  in  manner  and  form  aforesaid.  Verifi- 
cation. 

Fourthly,  to  so  much  of  the  said  debt,  damages  and 
interest  in  the  said  scire  fiK^ias  above  mentioned  as  relates 
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of  Exchequer  at  Westminster,  recovered  against  the  said 
J.  C.  Bretteli  as  therein  above  alleged  against  the  said 
Patent  Rolling  and  Compressing  Iron  Company,  and  that 
in  such  suit  and  proceedings  as  aforesaid  the  said  J.  C. 
Bretteli  was  always  the  nominal  defendant,  only  repre- 
senting the  said  company  in  such  suits  and  proceedings 
and  not  otherwise :  that  the  record  of  the  said  writ  and 
proceedings  now  remaining  on  the  said  rolls  of  the  said 
Court  of  Exchequer  as  in  the  said  scire  fiu:ias  mentioned, 
hath  always  been  and  still  is  in  the  words  and  figures,  and 
to  the  effect  following,  that  is  to  say  (the  plea  then  set  out 
the  record  in  an  action  of  debt  brought  by  the  plaintifis 
agunst  the  company,  and  in  which  J.  C.  Bretteli  was  sued 
as  their  secretary.  The  declaration  contained  a  count  on 
a  bill  of  exchange  drawn  by  the  plaintifis  on  the  company, 
and  accepted  by  J.  C.  Bretteli,  as  such  secretary,  and  also 
counts  for  goods  sold,  work  and  labour,  &c.  It  appeared  that 
judgment  by  nil  dicit  was  signed  on  the  26th  of  October, 
1842).  The  plea  then  proceeded  to  state,  that  neither  on 
the  said  26th  of  October,  1842,  when  the  said  judgment 
was  so  signed  and  recovered  against  the  said  J.  C.  Bretteli 
as  such  secretary  as  aforesaid,  nor  at  any  other  time  pre- 
vious thereto  had  they,  the  defendants,  or  either  of  them, 
any  knowledge  or  notice  whatsoever,  or  any  means  of 
obtaining  anyknowledge  or  notice  whatsoever  of  the  said 
suit  and  proceedings  so  instituted  and  prosecuted  as  afore- 
said against  the  said  J.  C.  Bretteli  as  such  secretary  as 
aforesaid,  nor  had  he  had  any  power  or  authority  wliat- 
soever  from  the  defendants  or  from  either  of  them,  to 
suffer  the  said  judgment  to  be  so  recovered  against  him 
as  aforesaid :  averment  that  it  was  never  possible  for  them 
or  for  either  of  them  to  plead  to  the  said  action,  or  to 
defend  themselves  or  either  of  them  against  the  plaintiffs 
or  either  of  them  in  any  manner  in  the  same  action,  or  to 
anything  in  bar  or  preclusion  thereof,  and  that  the  said 
judgment  was  so  signed  and  recovered  as  aforesaid,  without 
any  negligence,  laches,  or  default  whatsoever  of  them,  the 
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defendants,  or  of  either  of  them,  and  without  any  authority, 
leave,  or  license  from  them  or  from  either  of  them  in  that 
behalf,  and  without  their  consent  or  the  consent  of  either 
of  them  :  that  defendants  never  did,  nor  did  either  of  them 
accept  the  said  bill  of  exchange  herein-before  mentioned, 
either  by  the  said  J.  C.  Brettell,  or  by  any  person  whom- 
soever, or  by  any  person's  agency,  or  at  any  time  or  under 
any  circumstances,  or  in  any  manner  or  form  whatsoever, 
and  that  by  reason  of  the  premises  the  plaintiffs  (they 
being  from  the  time  of  the  commencement  of  the  said 
suit  in  which  the  said  judgment  was  so  recovered  and 
signed  as  aforesaid,  and  whereon  the  said  scire  facias  hath 
been  and  is  so  grounded  as  aforesaid,  hitherto  and  still 
being  parties  thereto  respectively)  according  to  the  true 
intent  and  meaning  of  the  said  statute  never  could,  nor 
could  any  or  either  of  them  in  any  way  whatsoever  have 
recovered  from  the  said  Eyre  and  J.  K.,  or  from  either  of 
them,  either  by  reason  of  their  or  either  of  them  being 
shareholders  or  an  individual  shareholder  in  the  said  com- 
pany, or  in  any  other  way  whatsoever  the  said  sum  of  money 
in  the  said  bill  of  exchange  mentioned  or  any  part  thereof, 
or  any  damages  whatsoever  in  respect  thereof,  and  the 
plaintiffs  never  had  nor  had  either  of  them  any  claim  or 
demand  whatsoever  against   the   said  Eyre  or  T.  R.  or 


and  Others. 
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that  it  is  therefore  inadmissible  for  the  now  defendants  or  1843. 
any  of  them  to  say  that  the  said  J.  C.  Brettell  was  not  ^b^]^"^I^ 
the  secretary  to  the  said  company  as  above  pleaded,  since  ^^  Others 
that  matter  might  have  been  pleaded  in  the  original  action  Eyrb 
against  the  said  J.  C.  Brettell  as  secretary  as  aforesaid, 
and  for  aught  that  appears  in  the  said  plea  it  may  have  been 
actually  pleaded,  tried  and  determined,  or  if  it  could  not 
have  been  pleaded  in  the  original  action  the  defendants 
should  have  stated  and  shewn  in  their  said  plea  some  good 
reason  why  or  wherefore  such  matter  was  not  or  could  not 
be  pleaded  in  the  original  action,  or  should  have  worded 
the  traverse  in  the  said  plea  in  such  a  way  as  to  shew  that  it 
could  not  be  pleaded  in  the  original  action ;  whereas  the 
said  plea  is  so  worded  as  to  leave  it  uncertain  what  it  is 
that  the  defendants  really  mean  to  deny,  whether  to  deny 
that  the  said  J.  C.  Brettell  was  ever  at  any  time  such 
secretary,  or  to  deny  that  he  was  such  secretary  during  the 
time  when  the  proceedings  in  the  original  action  were 
pending,  or  at  the  commencement  or  conclusion  thereof: 
also  that  the  defendants  are  estopped  by  the  record  in  the 
original  action,  and  by  the  judgment  recovered  against 
J.  C.  Brettell  as  secretary  from  denying  that  he  was  such 
secretary :  also,  that  the  plea  tends  to  make  an  immaterial 
issue :  also,  for  that  the  plea  traverses  and  attempts  to  put 
in  issue  a  &ct  not  alleged  nor  necessarily  implied  in  the 
declaration  or  writ  of  scire  facias :  also,  that  the  said  plea 
should  have  concluded  with  a  verification,  or  to  the  record* 
Special  demurrer  to  the  third  plea,  assigning  for  causes 
that  this  action  being  merely  for  the  purpose  of  enabling 
the  parties  sued  therein  to  shew  cause  why  the  plaintiffs 
should  not  have  execution  against  the  defendants  herein,  on 
the  siud  judgment  obtained  against  the  said  J.  C.  Brettell, 
as  such  secretary  as  in  the  said  writ  of  scire  &cias  men- 
tioned, the  defendants  herein  are  estopped  or  precluded 
from  pleading  any  matter  in  this  action  which  might  have 
been  pleaded  in  the  original  action  in  which  the  said  judg- 
ment was  so  recovered :  and  that  it  is  therefore  inadmissible 
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for  the  now  defendants,  or  any  of  them,  to  say  or  plead 
that  the  said  company  did  not  at  any  time  within  six 
months  after  the  passing  of  the  said  act  of  Parliament, 
cause  to  be  enrolled  such  memorial  as  in  the  said  act  is  in 
that  behalf  provided  and  enacted,  since  that  matter  might 
have  been  pleaded  in  the  original  action  in  which  the  said 
judgment  was  recovered  as  aforesaid,  and  it  appears  on  the 
Hace  of  the  said  plea,  that  it  might  have  been  so  pleaded, 
and  for  aught  that  appears,  it  may  have  been  pleaded, 
tried  and  determined  in  the  original  action,  or  if  it  was  not 
or  could  not  have  been  so  pleaded  in  the  original  action, 
then  the  defendants  should  have  stated  and  shewn  in  their 
said  plea  some  good  reason  why  such  matter  was  not  or 
could  not  be  pleaded  in  the  original  action ;  and  also  for 
that  the  said  company  having  suflered  the  plaintifis  to  recover 
the  said  judgment  against  the  said  J.  C.  Brettell,  as  such 
secretary  as  aforesaid,  in  an  action  founded  upon  the  said 
statute,  it  is  too  late  for  the  now  defendants  or  any  of  them 
to  plead  such  matter  as  aforesaid,  as  a  reason  why  execution 
should  not  issue  on  the  said  judgment,  and  for  that,  by 
pleading  such  matter,  the  defendants  are  taking  advantage 
of  their  own  wrong ;  and  also  for  that  the  plea  sets  up  as  a 
defence,  a  matter  which  is  immaterial  to  this  action,  viz. 
that  the  company  did  not,  at  any.  time  within  six  months 
after  the  passiiiff  of  the  said  act,  cause  to  be  enrolled  such 
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also  for  that  the  said  plea  is  double^  and  sets  up,  not  merely        1843. 

in  the  former  part  of  the  plea,  that  the  said  memorial  was      b][2^[][7 

not  duly  enrolled  by  the  company,  within  six  months  after     <^  Othen 

the  passing  of  the  said  act ;  but  also  in  the  latter  part  of        Eyre 

the  plea,  that  it  was  not  duly  enrolled  when  the  said  ori* 

ginal  action  and  the  said  scire  &cias  were  commenced,  that 

is  to  say,  after  the  lapse  of  the  said  period  of  six  months, 

which  is  another  matter  of  answer  or  defence ;  and  also,  for 

that  the  concluding  sentence  of  the  said  plea  next  preceding 

the  yerification  is  ambiguous  and  uncertain,  and  leaves  it  in 

doubt  whether  the  defendants  thereby  mean  to  say,  that  no 

such  memorial  as  aforesaid  had  been  duly  enrolled  at  the 

time  when  the  original  action  and  the  scire  facias  were 

commenced,  or  that  such  memorial  had   not  been  duly 

enrolled  within  the  six  months  after  the  passing  of  the  act, 

so  that  the  plaintifis  cannot  safely  take  issue  on  either  of 

those  allegations ;  and  also  for  that  the  said  third  plea  is 

otherwise  informal  and  insufficient. 

Special  demurrer  to  the  fourth  plea,  assigning  for  causes, 
that  the  defendants  are  estopped  by  the  record  of  the 
judgment  and  proceedings  in  the  original  action,  set  out 
in  the  said  plea  from  pleading,  and  are  not  to  be  permitted 
to  plead  the  matters  therein  pleaded,  it  not  being  denied 
in  the  said  fourth  plea  that  the  said  J.  C.  Brettell  was  the 
secretary  to  the  said  company,  as  mentioned  in  the  said 
record,  nor  that  the  defendants  were  shareholders  of  the 
said  company,  in  manner  and  form  as  mentioned  in  the 
said  writ  of  scire  &cias;  that  the  defendants  are  either 
parties  or  privies  to  the  said  judgment,  and  to  the  said 
original  action,  and  are  precluded  from  denying  that  the 
company  accepted  the  bill  mentioned  in  the  first  count  of 
the  declaration  in  the  said  record,  in  manner  and  form  as 
in  that  count  alleged ;  in  which  case  the  defendants,  as  such 
shareholders  of  the  said  company,  are  liable  to  execution 
at  the  suit  of  the  plaintifis  on  the  said  judgment,  by  force 
of  the  statute  mentioned  in  the  said  writ  of  scire  facias, 
even  though  the  defendants,  or  either  of  them,  could  never 
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have  been  sued  individually  as  acceptors  of  the  said  bill, 
either  alone  or  jointly  with  any  other  person  or  persons, 
and  even  though  the  defendants  had  no  connection  v«rith 
the  said  company,  until  after  the  said  bill  was  accepted  and 
dishonoured,  and  even  though  the  whole  of  the  facts  alleged 
in  the  said  plea  be  true ;  and  also  for  that  the  whole  of  the 
said  plea  is  founded  upon  the  erroneous  assumption  that  no 
shareholder  of  the  said  company  is  liable  to  execution  on 
the  said  judgment,  who  would  not  have  been  liable  to  be 
sued  for  the  debts  recovered  in  the  said  original  action  or 
part  of  them,  in  an  action  at  common  law,  not  founded 
upon  the  said  statute :  and  also  for  that  the  allegation  in 
the  said  fourth  plea,  to  the  effect  that  the  defendants  had 
no  knowledge  or  notice,  or  any  means  of  obtaining  any 
knowledge  or  notice  of  the  said  suit  and  proceedings  against 
the  said  J.  C.  Brettell,  as  such  secretary  as  aforesaid,  is 
either  argumentative  and  contrary  to  the  record  set  out  in 
the  plea,  and  to  the  estoppel  apparent  thereon,  as  being 
in  effect  a  denial  that  the  said  company,  or  the  said  J.  C. 
Brettell,  as  such  secretary  as  aforesaid,  had  such  knowledge 
or  notice  as  aforesaid,  or  such  means  of  obtaining  the  same, 
or  else  if  it  is  not  intended  thereby  to  deny  that  the  said 
company  and  the  said  J.  C.  Brettell,  as  secretary  thereof 
had  such  knowledge  or  notice,  or  means  of  obtaining  the 
same,  but  only  that  the  defendants,  or  either  of  them,  had 
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of  the  said  company  at  the  times  of  recovering  the  said  1843. 
judgment,  and  of  issuing  the  said  writ  of  scire  facias,  or  *^"'^^"'^' 
even  at  the  time  of  the  issuing  of  the  said  scire  facias  only,  and  otben 
which  is  not  denied  in  the  said  plea :  and  also  for  that  the  Eyhs 
allegation  in  the  same  plea,  that  the  said  J.  C.  Brettell  had  "^  ^^**'*^ 
no  power  or  authority  from  the  defendants,  or  either  of 
them,  to  suffer  the  said  judgment  to  be  so  recovered  against 
him,  as  therein  mentioned,  is  either  argumentative,  as  being 
in  effect  a  denial  that  the  said  J.  C.  Brettell,  had  any  such 
power  or  authority  as  aforesaid,  from  the  said  company  in 
which  case  it  is  a  traverse  of  a  matter  of  law  and  of  the 
eflect  of  the  statute  aforesaid,  or  is  an  argumentative  denial 
that  the  said  J.  C.  Brettell  was  such  secretary  as  aforesaid, 
which  the  defendants  cannot  be  allowed  to  plead,  and 
which  the  said  record  precludes  the  defendants  from  deny- 
ing, or  else  it  admits  that  the  said  J.  C.  Brettell,  as  secre- 
tary as  aforesaid,  had  such  power  and  authority  as  aforesaid, 
from  the  said  company,  and  merely  denies  that  he  had  such 
power  and  authority  from  the  defendants  or  either  of  them, 
as  individuals,  in  which  case  the  said  allegation  is  repug- 
nant, immaterial,  and  irrelevant,  as  the  defendants  have 
not  denied  that  they  were  the  shareholders  of  the  said 
company,  when  the  said  judgment  was  suffered  and  re- 
covered, as  aforesaid,  and  amounts  to  a  negative  pregnant, 
with  an  affirmative,  viz.,  that  the  said  J.  C.  Brettell  had 
such  power  as  aforesaid  from  the  said  company :  and  also 
for  that  it  is  immaterial  to  this  action  whether  or  no  the 
said  J.  C.  Brettell,  ever  had  any  such  power  or  authority 
as  aforesud,  from  the  defendants  or  either  of  them,  pro- 
vided only  they  were  shareholders  of  the  said  company,  at 
the  times  of  recovering  the  said  judgment,  and  of  issuing 
the  said  writ  of  scire  facias,  or  even  at  the  latter  of  those 
times  only,  which  is  not  denied  in  the  said  plea :  and  also 
for  that  the  said  original  action  and  judgment,  are,  in  legal 
effect  an  action  and  judgment  against  the  said  company, 
and  that  the  said  judgment  was,  in  consideration  of  law, 
suffered  by  the  said  company,  and  not  by  the  said  J.  C. 
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1843. 

« V ' 

Beadlky 

andCHhen 

v. 

Eyre 

•no  Others. 


Brettell,  and  it  is  therefore  immaterial  whether  he  had  any 
power  or  authority  to  suffer  the  same ;  and  also,  for  that 
inasmuch  as  it  appears  by  the  record  set  out  in  the  said 
fourth  plea,  that  the  said  company,  or  the  said  J.  C.  Bret- 
tell,  as  the  secretary  thereof,  had  the  opportunity  of  pleading 
to  and  defending  the  original  action,  and  q)peared  and 
suffered  judgment  by  default  therein,  (which  facts  the  de- 
fendants are  estopped  from  denying,  and  which  are  not 
denied  in  the  said  plea^  and  are  expressly  shewn  by  the 
said  record,)  and  the  allegations  in  the  said  plea,  that  it 
was  never  possible  for  the  defendants,  or  either  of  them,  to 
plead  to  the  said  action,  or  to  defend  themselves,  or  either 
of  them  against  the  plaintifis,  or  either  of  them,  in  any  manner 
in  the  same  action,  or  to  say  anything  in  bar  or  preclusion 
thereof,  and  that  the  said  judgment  was  so  signed  and  reco- 
vered as  aforesaid,  without  any  negligence,  laches,  or  default 
whatever,  of  them  or  either  of  them,  and  without  any  autho- 
rity, leave,  or  license  fix)m  them  or  either  of  them,  and  with- 
out their  consent,  or  the  consent  of  either  of  them,  (particu- 
larly as  the  defendants  have  not  denied  in  the  said  plea  that 
they  were  shareholders  in  the  said  company  during  the 
pendency  of  the  said  original  action,)  either  tend  to  bring  in 
issue  before  a  jury  a  mere  matter  of  law ;  viz.  whether  the 
acts,  powers,  and  de&ults  of  the  company,  or  of  the  said 
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which  fects,  the  plaintiff  had  no  such  claim  or  demand  as        1843. 

aforesaid ;  and  also  for  that  the  said  plea  is  otherwise  in-      bbadlby' 

formal  and  insufficient  •^  Othm 

There  was  a  similar  demurrer  to  the  fifth  plea.  Eybe 

•odOtben. 

Martin,  in  support  of  the  demurrer  was  stopped  by  the 
Court 

Butt,  for  two  defendants.  The  meaning  of  the  first  plea 
isy  that  Brettell  was  not  the  public  officer  of  the  company 
at  that  particular  time  when,  by  the  act  of  Parliament,  it 
was  requisite  that  the  action  should  be  brought  against 
him.  It  in  effect  denies  that  he  was  secretary  at  the  time 
the  writ  issued.  It  is  impossible  to  say  that  such  a  traverse 
would  not  have  been  good  if  it  had  been  pleaded  to  the 
original  action,  and  if  allowable  at  all  it  is  a  plea  in  denial, 
and  properly  concludes  to  the  country.  It  is  said  that  the 
plea  traverses  an  allegation  not  found  in  the  scire  facias, 
but  such  allegation  must  be  presumed,  otherwise  it  would 
not  appear  that  there  was  a  recovery  of  judgment  in 
pursuance  of  the  statute.  With  respect  to  the  fourth  and 
fifth  pleas,  they  are  founded  on  the  concluding  part  of 
the  12th  section,  which  provides,  ^^that  no  person  having 
ceased  to  be  a  shareholder  of  the  company  shall  be  liable 
to  the  payment  of  any  debt  for  which  such  judgment, 
decree  or  order  shall  have  been  obtained,  for  which  he 
would  not  have  been  liable  as  a  partner  in  case  a  suit  had 
been  originally  brought  against  him  for  the  same."  Those 
pleas  in  effect  are  that  the  sums  alleged  to  have  been 
recovered  by  the  judgment,  were  debts  for  which  the 
defendants,  as  shareholders,  never  could  have  been  liable. 
Assuming  that  the  directors  of  the  company  accepted  bills 
of  exchange  on  account  of  the  debts  of  the  company,  the 
shareholders  would  not  be  liable  on  those  bills,  inasmuch 
as  there  is  no  implied  authority  to  bind  the  shareholders 
by  accepting  bills.  The  plea  states  that  the  debt  was  one 
for  which  the  individual  shareholders  never  could  be  liable. 


andOthen. 
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1843.  and  as  thej  had  no  means  of  pleading  that  plea  to  the 
^"^"^  original  action,  it  is  a  good  plea  to  the  scire  facias.  As  to 
and  Otbera  the  plea  of  no  memorial,  it  is  admitted  that  it  cannot  be 
Eyre  supported,  as  the  12th  section  only  makes  the  enrolment 
of  some  memorial  condition  precedent  to  the  act  of  suing 
or  being  sued. 

Martin,  in  reply.  The  12th  section  allows  execution  to 
issue  against  any  shareholder  for  the  time  being,  with  this 
proviso,  that  he  shall  not  be  liable  for  any  debt  for  which 
he  would  not  have  been  liable  as  a  partner.  That  means 
that  he  is  subject  to  the  same  liability  as  if  the  act  had 
never  passed.  [Parkey  B. — The  act  says  "you  shall  issue 
execution  against  the  persons  who  are  shareholders  at  the 
time  of  the  execution,  or  against  those  who  were  share- 
holders at  the  time  of  the  contract"  It  is  not  inconsistent 
to  say  you  shall  not  take  out  execution  against  a  person 
who  has  ceased  to  be  a  shareholder  unless  he  was  also  a 
partner  at  the  time  of  the  contract.] 

CawUng  was  then  heard  on  behalf  of  other  defendants. 
The  first  plea  is  that  Brettell  was  not  secretary.  [ParAe, 
B. — That  plea  is  clearly  bad ;  it  traverses  an  allegation  not 
contained  in  the  declaration.]  In  that  case  the  declaration 
is  bad :  the  statute  requires  that  the  proceedings  should  be 
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that  after  the  plaintiff's  judgment  no  goods  of  the  testator 
had  come  to  the  defendants'  hands  to  be  administered,  to 
which  the  plaintiff  replied,  that  divers  goods  had  come  to 
the  defendants'  hands  without  adding  since  the  judgment ; 
on  demurrer,  it  was  adjudged  that  the  scire  ftcias  was 
wrong  for  want  of  the  words  "  after  the  judgment,"  NoeU 
V.  Nelson  (a).  Where  a  Dock  Company  were  sued  by 
their  treasurer,  and  the  declaration  omitted  to  describe 
him  as  treasurer,  the  plaintiff  was  nonsuited,  Saulby  v« 
Smith  (b).  In  a  declaration  on  a  scire  &cias,  so  much  of 
the  original  record  should  be  set  out  as  to  make  it  appear 
that  the  plaintiff  has  good  right  to  proceed  by  scire  facias. 
Here,  the  words  '^as  secretary''  are  quite  immaterial. 
Where  a  party  proceeds  by  elegit  the  statute  says  that  he 
shall  hold  **  as  fi^eholder,**  but  nevertheless  he  is  not  fiiee- 
holder.  [Parke^  B. — Is  there  any  instance  of  a  scire  fiicias 
which  recites  a  fiict  independent  of  the  record?  This 
shews  a  recovery  against  Brettell  as  secretary.  In  truth, 
the  company  are  the  defendants,  and  a  change  of  secretary 
in  the  mean  time  would  not  affect  the  proceedings.  Must  we 
not  infer  that  Brettell  was  secretary  at  the  time  of  the 
commencement  of  the  original  action,  otherwise  the  pro- 
ceedings would  be  erroneous  ?]  He  then  referred  to  the 
24th  section,  which  requires  the  enrollment  of  a  memorial 
within  six  months,  and  contended  that  the  section  was  not 
merely  directory  but  compulsory.  With  respect  to  the 
fourth  and  fifth  pleas,  he  urged  that  the  scire  facias  was 
in  effect  a  new  proceeding  as  regarded  the  present  de- 
fendants. 


1843. 


Martin  replied^t 

Pah&e,  B. — This  is  a  scire  facias  in  the  usual  form :  it 
states,  that  the  plaintifis  recovered  against  a  person  of  the 
name  of  Brettell  as  secretary  to  the  Patent  Rolling  and 


(a)  2  Wms.  Saund.  219,  a.  n.  2. 
VOL.  I.  T 


(6)  3  B.  &  Ad.  929. 

D.    P.   C. 


274 


CASES   ON    POINTS   OF    PRACTICE,    EXCII. 


1843. 


Bradlkv 
and  Others 

V. 

Eyre 
ind  Others. 


Compressing  Iron  Company,  a  certain  debt  then  due  and 
owing  from  the  company  to  the  plaintiffs,  and  it  avers  that 
the  defendants  and  other  persons  named,  were  at  the  time 
of  the  recovery  of  the  judgment,  and  from  thence  have  been 
and  still  are  shareholders  of  the  company.  The  defendants 
have  pleaded  four  pleas  which  have  been  demurred  to. 
The  first  is,  that  Brettell  was  not  secretary  modo  et  forma. 
That  may  be  disposed  of  by  stating  that  here  there  is  a 
plea  concluding  to  the  country  and  professing  to  traverse  an 
allegation  no  where  found  in  the  declaration.  Mr.  Cowling 
objected  to  the  declaration  as  bad,  because  it  contains  no 
averment  of  a  compliance  with  a  condition  precedent, 
namely,  that  the  proceedings  should  have  been  against  a 
person  who  was  secretary  at  the  time  of  suing  out  the  writ 
There  is  no  foundation  for  that  objection.  The  declaration 
states  a  judgment  which  is  averred  to  have  been  obtained 
against  the  secretary  of  the  company  for  a  debt  due  fix>m 
the  company.  It  is  true,  that  it  does  not  appear  on  the 
face  of  the  declaration,  that  Brettell  was  secretary  at  the 
time  of  the  commencement  of  the  suit,  but  we  have  no  right 
to  presume  that  the  proceedings  are  erroneous  or  objection- 
able ;  unless  the  proceedings  were  against  a  defendant 
who  was  defendant  at  the  time  of  the  commencement  of  the 
suit,  the  judgment  is  erroneous  and  irregular.  We  cannot 
presume  thtU  Brettell  waa  not  secretary  at  the  time  of  the 


lYI 

andOUMrii 
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proceedings.     It  is  sufficient  to  saj  that  upon  this  record        1843. 
the  plea  affords  no  answer.  ^tT"'"^'^""' 

Then  the  third  plea  is,  that  no  memorial  was  enrolled  >nd  Others 
withm  six  months  as  required  by  the  act  of  Parliament.  That  Eym 
plea  treats  the  enrolment  of  the  memorial  as  a  condition  pre- 
cedent, which  it  clearly  is  not.  It  is  undoubtedly  a  condition 
precedent,  that  the  names  of  some  members  of  the  company 
should  be  enrolled,  for  the  24th  section  of  the  4  &  5  Vict  c. 
Ixzziz.  enacts,  ^'  that  until  the  first  memorial  shall  have  been 
duly  enrolled  in  manner  by  this  act  directed  no  action  or  other 
proceeding,  by  or  against  the  company  shall  be  commenced 
or  prosecuted  under  the  authority  of  this  act,"  but  it  certainly 
is  no  condition  precedent,  that  the  names  of  every  subset 
quent  member  should  be  enrolled  within  six  months. 

The  fourth  and  fifth  pleas  are  both  pleas  that  the  de-^ 
fendants  were  not  liable  to  the  demand  which  the  plaintifia 
recovered  against  BrettelL  The  question  is,  whether  the 
defendants  have  a  right  to  plead  such  pleas  to  a  scire  faciasi 
inasmuch  as  they  are  pleas  which  the  persons  who  were 
partners  at  the  time  might  have  set  up  in  answer  to  the 
original  action  ?  The  rule  of  law  is  well  settled  that  you 
cannot  plead  to  a  scire  facias  any  matter  which  might  have 
been  set  up  as  a  defence  to  the  original  action.  It  is  said, 
that  the  rule  applies  only  to  parties  or  privies,  but  admitting 
that  to  be  so,  we  are  of  opinion  that  these  defendants  must 
be  so  considered.  It  is  argued  that  the  defendants  have  a 
right  to  set  up  this  defence  upon  the  construction  of  the 
12th  section  of  the  statute.  That  section  is  obscurely 
worded,  but  I  am  of  opinion,  that  under  it  they  have  no  such 
right :  it  enacts,  **  that  it  shall  be  lawful  for  the  plaintiff  to 
cause  execution  upon  any  judgment,  decree  or  order 
obtained  by  him  in  any  such  action  or  suit  against  such 
nominal  party  as  aforesaid,  to  be  issued  against  all  or  any  of 
the  shareholders  for  the  time  being  of  the  company,  and  if 
such  execution  shall  be  ineffectual  to  obtain  satisfaction  of 
the  sums  sought  to  be  recovered  thereby,  then  it  shall  be 
lawful  for  him  to  cause  execution  to  be  issued  against  any 
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Bradlky 
•Dd  Others 

V, 

Eyre 
nidOthert. 


person  who  was  a  shareholder  of  the  company  at  the  time 
the  contract  was  entered  into,  upon  which  such  action  or 
suit  shall  have  been  instituted."  The  words  "  for  the  time 
being,"  mean  at  the  time  execution  is  sued  out.  Then  comes 
this  proviso,  "  that  no  person  having  ceased  to  be  a  share- 
holder of  the  company,  shall  be  liable  for  the  payment  of 
any  debt  for  which  such  judgment,  decree  or  order  shall 
have  been  so  obtained  for  which  he  would  not  have  been 
liable  as  a  partner  in  case  a  suit  had  been  originally  brought 
against  him  for  the  same ;  nor  shall  this  act  be  deemed  to 
enable  any  party  to  a  suit  to  recover  from  any  individual 
shareholder  of  the  company,  or  any  other  person  whomso- 
ever, any  other  or  greater  sum  than  might  have  been 
recovered  if  this  act  had  not  passed."  We  are  not  indisposed 
to  hold  the  meaning  of  the  section  to  be  this,  "you  must 
first  take  out  execution  against  those  persons  who  are 
shareholders  at  the  time  the  execution  issues,  provided  they 
were  shareholders  at  the  time  of  the  contract,  and  would 
have  been  liable  to  the  debt  in  case  the  action  had  been 
brought  against  them  and  not  against  a  nominal  defendant" 
That  section  only  authorizes  the  parties  to  say,  that  they 
were  not  shareholders  at  the  time  the  contract  was  entered 
into,  it  does  not  enable  them  to  set  up  as  a  defence  any 
matter  which  the  company  themselves  could  set  up.     I  am 
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1848. 

Nicholson  and  Another  v.  Dyson. 

1  HIS  cause,  and  all  matters  in  difference  between  the  A  defend^t 
plaintifis  and  defendant  were  referred  to  arbitration,  the  ceeded  on  the 
costs  of  the  cause  to  abide  the  event  of  the  award.     Th^  SSIwiJnS' 
defendant  had  pleaded  twenty-four  pleas,  out  of  which  the  >>js  special 

plMSa  U  Mill* 

arbitrator  found  the  general  issue,  and  the  thirteenth  plea  for  tied  to  «  por- 
the  defendant,  and  the  remainder  for  the  plaintifis.     The  ^l^^ofwlt- 
Master,  on  taxation,  allowed  the  defendant  the  costs  of  all  ?f^  ^'•^ 

'  '  by  Dim  10  tup- 

the  witnesses  called  solely  in  support  of  his  case  under  the  port  of  the 
general  issue  and  the  thirteenth  plea,  but  disallowed  those  u  well  it  of 
witnesses  whose  testimony  applied  partly  to  the  general  2^^^**^ 
issue,  and  partly  to  the  special  pleas  found  for  the  plaintiflia. 

KeUy  had  obtained  a  rule,  calling  on  the  plaintifib  to  shew 
cause  why  the  Master  should  not  review  hb  taxation. 

Thegiffer  and  Huffh  Hill  shewed  cause.  The  general 
rule  is,  that  a  party  is  entitled  to  the  costs  of  those  issues 
only  upon  which  he  has  succeeded,  Hazelwood  v.  Back  (a). 
The  defendant  cannot  be  said  to  have  succeeded  upon  the 
whole  of  the  general  issue,  since,  for  the  purpose  of  this 
question,  the  special  pleas  must  be  considered  as  forming 
component  parts  of  it,  and  they  are  found  for  the  plaintifis. 

Kelly,  in  support  of  the  rule,  was  stopped  by  the  Court 

Pabke,  B. — The  rule  must  be  absolute  for  the  Master  to 
review  his  taxation,  and  allow  the  defendant  the  costs  of 
such  of  the  special  pleas  as  are  involved  in  the  general 
issue. 

Aldebson,  B. — If  the  special  pleas  as  contended  form 
component  parts  of  the  general  issue,  then  to  that  extent 

(a)  1  Dowl.  94,  N.  S.;  S.  C.  9  M.  &  W.  1. 
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1843.        the  general  issue  is  found  for  the  plaintiffs.     The  rule  to 

^^;^][^    be  observed  by  the  Master  is  this,  those  costs  which  are 

and  Another   applicable  solelj  to  the  general  issue  are  to  be  allowed  to 

Dyson.       ^^^  defendant ;  those  applicable  solely  to  the  special  pleas 

to  be  allowed  to  the  plaintifis;  those  applicable  to  both  are 

to  be  apportioned  between  the  parties. 

Lord  Abinobr,  C.  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 


A  nile  to 
amend  an  in- 
formation by 
The  Attorney 
General  is  ab- 
solute in  the 
first  instance 


The  Attorney  General  v.  Ray  and  Others. 

J.  HIS  was  an  information  filed  by  77ie  Attorney  General 
against  a  lessee  of  the  Crown,  for  breach  of  a  covenant  to 
repair. 

On  the  5th  of  May,  The  Attorney  General  applied  for 
leave  to  amend  the  information,  and  having  stated  that 
notice  of  the  motion  had  been  given  to  the  defendants,  he 
obtained  a  rule,  calling  on  them  to  shew  cause  peremptorily 
on  the  following  day,  why  the  amendment  should  not  be 
made. 
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1843. 

Martin  v.  Daws. 
J.  HIS  was  an  action  of  assumpsit  for  the  non-performance  >ph^  ^^^^^ 

of  an  award  under  seal,  and  by  which  the  arbitrator  di-  ^^^  ^ 

*'  catingeQ  on 

rected  the  defendant  to  surrender  certain  copyhold  pre-  the  common 

t  /.  o  mi  aifidavit  in  an 

misesy  Situate  m  the  county  of  Sussex.     The  venue  was  action  of  it- 
originally  laid  in  London,  but  before  issue  joined,  the  de-  JX^rfom^* 
fendant  obtained  a  rule,  upon  the  common  affidavit,  changing 
the  venue  to  Sussex. 


ance  of  an 
award  under 


Hoggins  had  obtained  a  rule  nisi  to  discharge  the  above 
rule  changing  the  venue,  against  which 

BramweU  shewed  cause.  The  present  case  does  not  fall 
within  the  general  rule.  The  authorities  upon  this  subject 
were  fidly  considered  by  the  Court  in  the  late  case  of 
Mondel  v.  Steel  {a\  in  which  it  was  decided,  that  the 
venue  might  be  changed  in  an  action  on  a  written  contract 
to  be  performed  at  a  particular  place,  for  the  breach  of 
which^  the  cause  of  action  arises  wholly  in  one  county.  In 
that  case,  Whitburn  v.  Staines  {b)  was  cited  as  an  authority 
to  shew  that  the  venue  could  not  be  changed  in  an  action 
on  an  award,  but  Parke^  B.,  in  delivering  the  judgment  of 
the  Court,  says,  "  In  Whitburn  v.  Staines^  the  Court  seems 
to  have  considered  that  in  an  action  of  assumpsit  on  an 
award,  the  venue  could  not  be  changed,  but  the  point  was 
not  decided,  for  the  Court  offered  to  grant  a  rule."  There 
is  a  distinction  between  the  case  of  an  award  for  the  pay- 
ment of  money,  and  the  performance  of  any  other  act 
In  Arden  v.  Momington  (c),  the  venue  having  been  changed 
from  London  to  Hereford,  in  an  action  of  covenant  on  a 
lease  for  nonpayment  of  rent  for  premises  situate  in  Here- 
ford, the  Court  refused  to  bring  it  back,  and  Bayley^  B., 
says,  "Does  the  principle  of  the  rule  for  retaining  the 

(a)  1    Dowl.    1,   N.   S  ;  S.  C,  {h\  2  B.  h  W  355. 
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1848. 

* V ' 

liABTIN 
V. 

Daws. 


venue  in  actions  on  specialties  apply,  except  where  they 
are  for  payment  of  money  ?"  It  is  true  that  in  TidcPs  Prac- 
tice{a),  it  is  said,  "that  the  Court  will  not  change  the 
venue  in  an  action  of  debt  on  bond  or  other  specialty,  or  in 
covenant  on  a  lease  or  policy  of  assurance  by  deed,  or  in 
assumpsit  on  an  award  or  charter-party  of  afireightraent, 
unless  some  special  ground  be  laid ;"  but  the  case  of  Arden 
V.  Momington  shews,  that  such  position  is  incorrect  An 
award  is  considered  to  be  in  the  nature  of  a  specialty,  but 
the  present  action  is  brought  for  a  breach  of  the  submission 
to  perform  the  award,  and  it  is  immaterial  whether  the 
contract  is  in  writing  or  by  parol.  [Lord  AbingeTf  C.  B. — 
Stanway  v.  Heslop  (b)  is  an  express  decision  that  the  venue 
cannot  be  changed  in  an  action  on  an  award]. 


Hoggins f  in  support  of  the  rule.  This  is  substantially  an 
action  on  the  award.  It  makes  no  diiference  whether  the 
award  directs  the  payment  of  money,  or  the  performance 
of  any  other  act     (He  was  then  stopped  by  the  Court.) 


Lord  Abinoeb,  C.  B. — Unless  the  Court  are  disposed  to 
take  the  casual  expression  of  a  Judge  having  no  relation  to 
the  point  decided,  and  to  abandon  the  authority  of  decided 
cases,  we  ought  to  make  this  nile  absolute.     The  case  of 
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1843. 

^ — .. — f 


Saxbt  V.  Wilkin. 


Assumpsit.      The  declaration  stated   that  in  consi-  A  dedaratiott 

alieffed  that  in 
deration  that  the  plaintiff  would  buy  of  the  defendant  a  oonsideratioo 

•     •  1/*  ••1  •      that  the  plain- 

certain  horse,  at  and  for  a  certain  pnce  and  sum,  to  wit,  tiff  would  In^ 

the  sum  of  561  16*.,  the  defendant  promised  the  plmntiff  ^^^^1^ 

that  the  said  horse  then  was  sound :  Breach,  that  the  horse  hone,  <•  at  and 

for  a  certain 
was  unsound.  price  or  gum. 

Pleas,  first,  non  assumpsit;  secondly,  a  denial  that  the  ^d^l^i^.^ 

horse  was  unsound.  *^«  defendant 

promised  the 

At  the  trial  before  Pattesan,  J.,  at  the  Essex  Spring  plaintiff  that 
Assizes,  it  appeared,  that  the  plaintiff,  who  was  a  tailor,  sound.  The 
had  agreed  to  purchase  the  horse  in  question  of  the  de-  J^J^fwti, 

fendant  at  the  price  of  56t  16*.,  55L  of  which  was  to  be  Aatthede- 

fendant  was  to 
paid  in  cash,  and  for  the  remainder,  the  plaintiff  was  to  receive  552. 

make  the  defendant  a  pair  of  trowsers.     It  was  objected  on  pair  of  trowsen 

the  part  of  the  defendant,  that  there  was  a  variance  between  |(*J'^^f^'^^ 

the  contract  proved  and  that  alleged  in  the  declaration,  no  yarianco. 

inasmuch  as  the  allegation  **  for  a  certain  price  and  sum," 

meant  **  money,'*  and  was  not  supported  by  evidence  of  a 

transaction,  which  was  substantively  a  barter.     The  learned 

Judge  overruled  the  objection,  and  a  verdict  was  found  for 

the  plaintiff.     Leave  having  been  granted  to  move  to  enter 

a  nonsuit 

Piatt  had  obtained  a  rule  nisi  accordingly,  against 
which 

Tkesiffer  and  Montagu  Chambers  shewed  cause.  There 
is  no  variance.  The  contract  was,  that  the  horse  should 
be  sold  for  56/.  16*.,  which  sum  was  to  be  paid  by  552.,  in 
cash,  and  a  pair  of  trowsers  of  the  value  of  It  16*.  That 
is  a  fixed  price,  within  the  meaning  of  the  declaration. 
The  case  of  Hands  v.  Burton  (a)  is  precisely  in  point 

(a)  9  East,  349. 
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1843. 

' V ' 

Saxby 

V. 

Wilkin. 


There,  the  declaration  alleged,  that  in  consideration  that 
the  plaintiff  would  buy  of  the  defendant  a  horse  for 
31/L  108.y  the  defendant  promised  that  the  horse  was  sound; 
and  that  the  plaintiff  did  buy  of  the  defendant  the  horse 
for  that  price,  and  did  pay  to  the  defendant  the  said  31Z.  IO5. 
On  the  trial  it  appeared  that  the  defendant  had  agreed  to 
dispose  of  the  horse  for  thirty  guineas,  but  agreed  at  the 
9ame  time,  that  if  the  plaintiff  would  take  it  at  that  value, 
he,  the  defendant,  would  purchase  of  the  plaintiff's  brother 
another  horse  for  fourteen  guineas,  and  that  the  difference 
only  should  be  paid  to  the  defendant  It  having  been 
objected  that  this  was  a  contract  for  the  exchange  of 
horses,  paying  the  difference  in  money,  and  not  a  contract 
for  a  money  payment  as  alleged  in  the  declaration,  Lord 
EUenborough^  in  refusing  a  rule  for  a  nonsuit,  said,  ^*  The 
parties  agreed  to  consider  the  brother's  horse  as  fourteen 
guineas  in  their  mode  of  payment  for  the  defendant's  horse, 
but  still  the  consideration  for  the  latter  was  thirty  guineas, 
and  the  defendant  received  thirty  guineas  in  money  and 
value." 


RodweUy  in  support  of  the  rule,  urged  that  the  consi- 
deration for  a  warranty  should,  in  all  cases,  be  correctly 
stated,  and  that  the  declaration  ought  to  have  alleged  the 
sale  to  have  been  "  for  a  certain  sum  of  money,  to  wit,  50^., 
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that  it  was  sold,  for  a  fixed  price  is  supported  by  the        1843. 
proo£  - ^ 


Gurnet  and  Rolfe,  B.s,  concurred. 

Rule  dischaiiged. 


Saxby 

9. 
WllXIN. 


Phillips  t;.  Lord  Canterbury. 

J.N  this  case  a  fieri  facias  had  issued  directed  to  the  sheriff  On  the  oxc- 
of  Suffolk,  commanding  him  to  levy  on  the  goods  of  the  de-  a  iheriff  c^ot 
fendant  625i  17*.  6rf.,  with  interest  and  costs.     The  sheriff  ^^^^^ 
returned  that  he  had  levied  on  all  the  goods  of  the  defend-  expenses  other 

...  or  lirger  sum 

ant  which  were  found  in  hb  bailiwick,  to  the  amount  of  than  are  al- 
234i  4«.,  of  which  he  retained  22/.  Us.  9d.,  for  his  pound-  Ifxlble^o?** 
age,  officers'  fees,  and  other  incidental  expenses,  and  held  F«««t"niadem 


the  residue  ready  to  be  paid  over  to  the  plaintiff.     It  ap-  7  Wm.  4,  and 
peared  that  the  sheriff  had  caused  the  goods  to  be  valued,      Sembie]  if  b. 
and  then  disposed  of  them  by  bill  of  sale,  and  charged  the  p^"^  elt^" 
execution  creditor  with  the  expenses  of  the  appraisement,  f xpcn»«  >j  the 

,    ,      ,  .11     /.     1  .  levy,  he  should 

and  the  bill  of  sale,  amounting  to  9L  158.  apply  to  a 

Jadge  to  allow 
it 

Pearson  had  obtained  a  rule,  calling  on  the  sheriff  to  shew 
cause  why  he  should  not  refund  the  above  sum. 

Watson  shewed  cause.  Assuming  the  charge  to  have 
been  improperly  made,  the  plaintiff  should  either  have 
brought  his  action  against  the  sheriff,  to  recover  back  the 
amount,  or  have  moved  the  Court  for  an  attachment. 
The  latter  remedy  is  provided  by  the  3rd  section  of  the 
7  Wm.  4,  and  1  Vict  c  55,  which  enacts,  **that  any 
sheriff's  officer,  or  minister  acting  in  the  execution  of  pro- 
cess directed  to  any  sheriff  or  sheriffs,  or  engaged  or  con- 
cerned therein,  who  shall  extort,  demand,  take,  accept, 
or  receive  from  any  person  or  persons,  any  fee  or  fees, 
gratuity,  or  reward,  not  allowed  as  aforesaid,  or  greater  in 
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1843.  amount  than  as  allowed  as  aforesaid,  such  sheriff  or  other  his 
Phillips  officer  or  minister,  upon  complaint  thereof  made  against  him, 
T^  to  any  of  the  said  Courts,  and  on  proof  being  made  thereof 
Cantebbuby.  upon  oath,  either  by  the  examination  of  witnesses  viva  voce, 
or  on  affidavits,  or  on  interrogatories,  to  the  satisfaction  of 
the  Court  to  which  the  said  complaint  shall  be  made  that 
such  sheriff,  officer,  or  minister,  as  the  case  may  be,  hath 
ofiended  therein,  as  aforesaid,  then  and  in  such  case  every 
such  sheriff,  officer,  or  minister,  as  the  case  may  be,  shall 
be  adjudged  guilty  of  a  contempt  of  such  Court,  and 
punished  by  such  Court  accordingly."  [Lord  Abingevy 
C.  B. — That  applies  only  to  cases  in  which  the  sheriff 
exacts  too  much  from  a  defendant :  here  the  question  is, 
whether  he  has  a  right  to  retain  these  fees  as  against  a 
plwntiff?]  It  is  submitted  that  he  has.  The  Table  of 
Fees  (a),  to  be  taken  by  sherifis,  allows  a  per  centage  on 
sales  by  auction,  and  as  there  is  nothing  to  prevent  a  sheriff 
from  disposing  of  the  goods  by  private  sale,  he  ought 
equally  to  be  allowed  a  fair  and  reasonable  sum  for  his 
expenses.  A  private  sale  might  be  most  advantageous  for 
both  parties,  and  in  such  case,  it  would  be  unjust  and  im- 
politic not  to  allow  the  sheriff  his  expenses. 


Pearson^  in  support  of  the  rule.     At  common  law,  the 
sheriff  was  not  entitled  to  make  any  charge  for  trouble 
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duty  of  taxing  costs  in  such  Courts,  under  the  sanction        1845. 


and  authority  of  the  Judges  of  the  said  Courts  respec-      paxJ^u,, 

lively.'*    The  Table  of  Fees  made  in  pursuance  of  that  V, 

act,  only  provide  for  the  case  of  a  sale  by  auction.  Davies  v.    CAMTfiKBUEY. 

Griffiths  {cC)y  decided  that  the  sheriff's  right  to  poundage  is 

not  affected  by  that  act     A  sheriff  cannot  claim  larger  fees 

than  those  allov^ed  by  the  Table  of  Fees,  notwithstanding 

he  has  been  put  to  extra  trouble  and  expense  in  making 

the  levy.  Slater  v.  Haines  {b).    He  was  then  stopped  by  the 

Court. 

Lord  Abinger,  C.  B. — I  was  at  first  struck  with  the 
argument  that  it  would  be  hard  for  the  sheriff  not  to  be 
allowed  his  expenses,  where  he  had  disposed  of  the  goods 
in  the  most  advantageous  mode,  but  the  statute  is  impera- 
tive.  If  this  particular  case  is  one  in  which  it  would  be 
fidr  that  the  sheriff  should  have  these  fees,  the  proper  course 
would  have  been  to  apply  to  a  Judge  to  allow  them.  I 
do  not  mean  to  say  that  in  many  cases  it  might  not  be 
reasonable  to  allow  the  sheriff  some  additional  remunerar 
tion,  but  the  Table  of  Fees  has  unluckily  omitted  to  pro- 
vide for  the  case  of  a  private  sale.  It  is  not,  however,  too 
late  to  have  it  inserted.  That  table  was  made  by  the 
Judges  with  great  consideration,  and  attended  by  the 
representations  of  the  sherifis  of  the  different  counties,  and 
if  there  was  anything  omitted  in  it,  that  should  have  been 
suggested  at  the  time.     The  present  rule  must  be  absolute. 

Gurnet  and  Rolfe,  B.s,  concurred* 


Rule  absolute  (c). 

3. 

B   CurUu 
{h)  9  Dowl.  221,  O.  S. ;  7  M.      DowL  752,  N.  S. 


(fl)  7  Dowl.  204,  O.  S. ;  S.  C.       &  W.  413. 
4  M.  &  W.  377.  (c)  See   Cwrlems  v.    Bird,    1 
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A  debtor  as- 
signed his  pro- 
perty by  deed 
to  trustees,  for 
the  benefit  of 
his  creditors, 
who,  by  the 
same  deed  re- 
leased him 
from  their 
claims.     The 
debtor  being 
afterwardssued 
by  one  of  the 
creditors,  and 
the  deed  being 
necessary  for 
his  defence,  a 
mle  was  made 
absolute,  re- 
quiring a  pur- 
chaser of  the 

whom  the 
trustees  had 
delivered  the 
deed  to  pro- 
duce it     The 
purchaser 
naving  refused 
to  do  so: 
Hdi,  that  the 
Court  had  no 
power  to  award 
an  attachment 
against  him. 


Hodgson  v.  Warden. 

1.  HE  defendant,  in  this  case,  had  assigned  his  freehold 
and  Other  property  in  trust  for  the  benefit  of  his  creditors, 
all  of  whom  executed  the  deed  and  released  him  from  all 
further  liability  in  respect  of  their  claims.  The  plaintiff, 
who  was  one  of  the  creditors,  had  since  brought  the  present 
action,  and  the  defendant  who  was  desirous  of  pleading  the 
release,  obtained,  in  a  former  Term,  a  rule  calling  on  the 
trustees  to  produce  it.  On  shewing  cause  against  that 
rule,  it  appeared,  that  the  trustees  had  since  sold  the 
defendant's  estate,  and  had  delivered  over  the  deed  to  a 
purchaser  without  taking  from  him  a  covenant  to  produce 
it.  A  rule  was  then  obtained,  calling  on  the  purchaser  to 
shew  cause  why  he  should  not  produce  the  deed  or  furnish 
a  copy  of  it,  which  latter  rule  was  made  absolute  in  Easter 
Term. 

Petersdorff^  on  the  part  of  the  trustees,  now  moved  for 
an  attachment  against  the  purchaser  on  an  affidavit  which 
stated,  that  a  demand  had  been  made  on  him  of  the  deed 
or  a  copy,  accompanied  with  an  offer  to  pay  all  expenses, 
that  he  said  he  had  received  the  rule,  and  that  he  was 
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unless  it  has  been  deposited  in  the  hands  of  the  holder  as  a  1 143. 
tnistee  for  others  only,  or  for  others  jointly  with  himself? 
But  parties  are  never  compelled  to  produce  their  title  deeds. 
If  a  subpoena  duces  tecum  is  served,  the  party  must  bring 
his  deeds  into  Court  in  obedience  to  the  subpoena,  but  if 
he  states  that  they  are  his  title  deeds,  no  Judge  will  ever 
compel  him  to  produce  them."  The  party  against  whom 
the  application  is  made,  is  a  stranger  to  the  suit,  but  the 
question  is,  whether  the  purchaser  has  not,  by  taking  the 
estate,  impliedly  taken  it  subject  to  the  existing  trusts? 

Parke,  B. — The  Court  has  no  power  to  interfere  unless 
the  party  holds  the  deed  as  a  trustee. 

Lord  Abinger,  C.  B. — You  had  better  mention  the 
case  again. 

Cur.  adv.  mUt 

Lord  Abinger,  C.  B.,  on  a  subsequent  day  said,  that 
the  Court  were  all  of  opinion  that  they  had  no  authority  to 
grant  the  attachment 

Rule  refused. 


Smith,  qui  tarn  v.  Bond. 

1.  HIS  was  an  action  on  the  9  Anne,  c  14,  s.  2,  to  recover  in  a  qui  tam 
money  won  at  play.     The  cause  was  tried  before  Lord  j^S^''*order 

Abingery  C.  B.,  at  the  Sittings  after  last  Michaelmas  Term,  7."  obtained, 

•^  ^  ^     ^  directing  the 

when  a  verdict  was  found  for  the  plaintiff  on  some  of  the  plaintiff *■  at- 

counts,  and  for  the  defendant  on  others.     In  Hilary  Term  Uvor  an  ae- 

a  rule  nisi  had  been  obtained  for  a  new  trial,  and  before  ^JT^f  the*" 

cause  was  shewn,  particulan  of 

the  place  of 
resiaenoe  and 

occopation  of  the  plaintiff,  and  that  in  the  meantime  proceedinffs  be  stayed.     In  pretended 

compliance  with  the  order,  an  account  was  delivered,  which,  after  trial,  was  discorered  to  be 

totally  false. 

Heldy  no  ground  for  staying  proceedings,  though  it  mifht  ha?e  been  for  setting  them  aside, 

if  the  defendant  could  ha?e  shewn  that  he  was  prejudiced  by  the  finmd  practised  upon  him. 
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—■ ^^ — 

Smtth, 
qui  Urn 

V, 

Bond. 


The  Solicitor  General  moved  for  a  rule  nisi  to  stay  or 
set  aside  all  proceedings.  It  appeared,  from  the  affidavits 
in  support  of  the  application,  that  on  the  27th  of  June,  a 
Judge's  order  had  been  obtained,  directing  the  plaintifPs 
attorney  to  deliver  to  the  defendant's  attorney  an  account 
in  writing  of  the  particulars  of  the  place  of  residence  and 
occupation  of  the  plaintiff,  and  that  in  the  meantime  all 
further  proceedings  in  the  cause  be  stayed.  On  the  29th 
of  June,  in  pretended  compliance  with  the  above  order, 
an  account  in  writing  was  furnished,  signed  by  the  plain- 
tiff's attorney  as  follows :  "  The  plaintiff  (Thomas  Smith) 
is  an  artist,  and  resides  at  No.  32,  Chapel-street,  Grosvenor- 
square."  Inquiries  were  in  consequence  made  on  several 
occasions  at  No.  32,  Chapel-street,  and  it  was  stated  by 
persons  resident  there,  that  there  was  a  person  who  lodged 
in  the  house  named  Thomas  Smith,  who  was  a  portrait 
planter,  but  that  he  was  out  of  town,  and  that  his  return 
was  uncertain.  After  the  trial,  it  was  discovered  that  the 
account  in  writing,  as  well  as  the  answers  given  at  the 
house,  were  entirely  false,  and  that  the  plaintiff  was,  in 
&ct,  one  Thomas  Smith,  who  was  an  ivory  turner,  and 
had  resided  for  many  years  at  No.  16,  Ryder's-court, 
Leicesternsquare.  Upon  those  facts  it  was  submitted  that 
a  gross  fraud  had  been  practised  upon  the  Court  [Lord 
Abinger^  C.  B. — Do  you  not  come  too  latel  ?     It  has  onH 


TRINITY    TBBM,    6    VICT.  289 

name  and  address  of  the  plaintiff  be  given;  that  has  not        1843. 

yet  been  done,  and  the  parties  cannot  be  in  a  better  situation 

than  they  would  have  been  if  they  had  not  committed  a 

fraud  upon  the  Court     l^Alderson,  B. — Why  should  we 

stay  the  proceedings ;  you  now  know  all  you  want  to  know?] 

But  the  order^  which  was  for  the  defendant's  benefit,  has 

not  been  complied  with ;  if  he  had  known  who  the  plaintiff 

really  was,  he  might  have  been  in  a  situation  to  impugn 

the  plaintiff's  witnesses,  or  he  might  have  had  some  other 

ground  of  defence.     [Lord  Abinffer,  C.  B; — ^I  do  not  think 

that  was  the  object  of  the  statute  (2  Wm.  4,  c.  39,  s.  17), 

but  rather  to  ascertain  the  existence  of  a  real  plaintiff,  in 

order  that  the  attorney  might  not  set  up  a  nominal  plaintiff 

in  a  penal  action.  Parhey  B. — No  doubt  either  the  attorney 

is  guilty  of  a  contempt  of  Court  by  not  ^ving  the  true 

name  and  address,  or  the  plaintiff  has  deceived  the  attomeyi 

and  he  is  guilty  of  a  contempt.]     The  question  is,  whether 

the  defendant  is  to  suffer  by  the  non-compliance  with  the 

order.  The  statute  applies  to  all  actions,  and  points  out  the 

effect  of  a  mis-statement.     Suppose  that  an  order  of  this 

nature  was  made  in  any  other  action,  and  a  false  description 

and  address  was  given,  the  defendant  might  be  altogether 

misled  as  to  his  pleas,  his  evidence,  and  the  entire  conduct 

of  his  case.     [Lord  Abingery  C.  B. — Suppose  a  plaintiff  is 

ordered  to  give  seciurity  for  costs,  or  that  proceedings  be 

stayed,  on  the  ground  that  he  is  abroad :  then,  upon  a  rule 

to  shew  cause,  the  party  avers  that  he  never  was  abroad,  but 

in  England,  and  the  order  is  set  aside,  and  the  cause  goes 

on,  until  after  verdict  it  is  discovered  that  he  was  abroad, 

that  is  a  great  fraud,  but  are  the  proceedings  to  be  stayed 

or  set  aside  because  he  has  made  a  fiedse  affidavit  ?]     That 

is  not  a  similar  case.     Here,  it  is  the  same  as  if  no  address 

at  all  had  been  given :  and  if  these  proceedings  are  set 

aside,  they  can  bring  another  action,  having  first  given  the 

real  name  and  address. 

Lord  Abinger,  C.  B. — I  think  this  application  comes 
VOL.  I.  tj  D.  p.  C. 
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too  late  for  the  purpose  of  staying  proceedings.  The  only 
colourable  ground  which  the  case  affords  is  for  an  application 
to  set  aside  the  proceedings  taken  since  the  date  of  the 
order,  but  that  must  be  founded  on  some  very  clear  and 
satisfactory  evidence,  from  which  the  Court  may  see  that 
the  defendant  has  sustained  a  real  prejudice  by  the  fraud 
which  has  been  practised  upon  him.  But  I  do  not  see 
how,  in  this  instance,  the  defendant  can  possibly  have  sus- 
tained such  a  prejudice.  In  a  qui  tam  action,  it  is  perfectly 
immaterial  who  the  plaintiff  is,  nor  does  it  appear  from  the 
affidavits,  or  the  evidence  at  the  trial,  that  if  the  defendant 
had  known  the  plaintiff  and  his  address,  he  could  have 
made  any  use  of  the  information.  Therefore  it  seems  to 
me,  that  there  is  no  ground  whatever  to  sustain  the  present 
motion,  but,  at  the  same  time,  I  think  that  the  parties  have 
been  guilty  of  a  fraud  upon  the  Court,  and,  upon  application 
in  the  proper  way,  they  will,  no  doubt,  be  punished  for  it. 


Aldebson,  B. — I  agree  that  where  the  parties  can  shew 
that  by  the  altered  state  of  facts  they  have  sustained  any 
real  prejudice  or  inconvenience,  they  may  apply  to  set 
aside  the  proceedings.  But  here  it  does  not  appear  that 
the  fraud  which  has  been  practised  has  prejudiced  the 
defendant,  and  therefore  all  that  remains  to  be  done  is  to 
\mh  those  who  have  committed  the  contempt  of  Court. 
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Plea,  noD  est  fiictum.  1848. 

At  the  trial  before  Parkey  B.,  at  the  London  Sittings  in  ^^|J][^JJ^ 
Trinity  Term,  the  plaintiffs  tendered  in  evidence  an  in-  and  OdMn 
denture,  dated  the  22nd  of  May,  1839|  made  between  P.  Btuy. 
of  the  first  part,  S.  R.  and  P.  of  the  second  part,  the 
defisndant  of  the  third  part,  and  the  plainti&  of  the  fourth 
part,  which  recited  that  in  consideration  of  400k  (pA^t  of 
500iL),  agreed  to  be  advanced  by  the  plaintifis  to  the 
defendant,  paid  to  S.  R.,  and  P.  by  the  plaintiffs  in  dis* 
diaige  of  all  principal,  interest,  &c,  owing  to  them  as 
mortgagees,  by  virtue  of  a  certain  other  surrender,  they,  the 
said  SL  R.  and  P.,  surrendered  into  the  hands  of  the  lord 
of  the  manor,  &c.,  all  that  piece  or  parcel  of  land,  &c.,  to 
the  intent,  that  the  lord  mi^t  regrant  the  same  to  the 
plaintifis  in  trust,  to  sell  the  same  and  retain  the  said  sum  of 
5Q0L  The  indenture  then  stated,  that  the  defendant  cove« 
nanted  with  the  plantiffi  to  pay  them  the  sum  of  500il,  with 
interest,  on  the  22nd  of  November,  1839,  and  that  in  de&ult 
of  payment,  the  plaintifis  might  enter  upon  and  enjoy  the 
said  land,  &c.  The  indenture  was  stamped  with  two  stamps 
of  U  15^.,  and  17.  Ss.  The  case  Was  tried  as  undefended^ 
but  the  learned  Judge,  conceiving  that  the  indenture  should 
have  been  stamped  with  an  ad  valorem,  mortgage  stamp, 
refused  to  admit  it  in  evidence,  and  the  plaintiff  was  non- 
suited, leave  having  been  reserved  to  move  to  enter  a 
verdict  for  the  amount  of  principal  and  interest. 

R.  V.  Richards  having  obtained  a  rule  accordingly, 

Martin  shewed  cause.  The  indenture  shews  that 
certain  persons  being  mortgagees  of  the  land,  the  defendant 
requested  the  plaintifis  to  pay  off  their  mortgage,  and 
advance  lOOil  in  addition  on  the  security  of  the  same 
property.  That  fells  within  the  description  in  the  Stamp 
Act,  55  Geo.  3,  c.  184,  sched.,  part  1,  "Mortgage," 
which  mentions  as  requiring  an  ad  valorem  stamp,  a 
''declaration  or  other  deed  or  writing  for  defeating  or 
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making  redeemable  or  explaining  or  qualifying  any  con- 
veyancei  Ac"  Lant  v.  Peace  (a)  will  govern  this  case ; 
there,  P.  mortgaged  land  to  L.  for  400i,  afterwards  P. 
borrowed  1000/.  more  from  L.^  and  mortgaged  other  land 
to  him  as  a  security  for  the  whole  HOOil,  and  it  was  held, 
that  the  last  mortgage  required  an  ad  valorem  stamp  with 
progressive  duty  on  the  lOOOZ. 


Whitm&re  atid  7t  Aneti^  contr^  were  stopped  by  the 
Court* 

Lord  Abinoeb,  C.  B. — I  think  an  ad  valorem  stamp 
was  not  necessary.  The  defendant  merely  covenants  to 
pay  the  500/.,  and  that  in  de&ult  of  payment,  the  plaintiff 
shall  be  at  liberty  to  enter. 

Parke,  B. — Upon  consideration  I  am  of  the  same 
dpinioti«  The  deed  does  not  fall  within  the  description  of 
a  mortgage,  but  is  a  mere  declaration  of  the  trust  of  the 
second  surrender.  It  is  not  a  declaration  or  deed  for 
defeating  or  making  redeemable,  or  explaining,  or  qualifying 
any  conveyance,  &c.,  so  as  to  be  a  security  for  money,  and 
therefore,  does  not  require  an  ad  valorem  stamp. 
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3rd  of  Februaiy,  1843.     The  consent  rule  was  ''  for  the       1843. 
premises  in  question,"  admitting  them  to  consist  of  two     D^TdaiL 
messuages^  &c,  as  stated  in  the  declaration.  Datknpost 

The  cause  came  on  for  trial  before  WiWams,  J.,  at  the      Rhodki 
last  Spring  Assizes  at  Chester,  when,  before  the  jury  were  «»w«r- 

sworn,  Evans,  for  the  defendants,  objected  that  the  learned 
Judge  had  no  authority  to  tiy  the  cause,  inasmuch  as  in 
the  writs  of  venire  and  distringas  juratores  the  cause  was 
entitled  **  Sir  Salisbury  Davenport,  Knt  (instead  of  John 
Doe,  on  the  demise  of  Sir  Salisbury  Davenport,  Knt) 
plaintiff,  and  Alice  Rhodes  and  James  Rhodes,  defendants.'' 
The  learned  Judge  overruled  the  objection,  and  the  jury 
were  accordingly  sworn.  It  appeared  that  the  premises  in 
question  were  demised  by  the  lessor  of  the  plaintiff  to  the 
defendants,  by  an  agreement  dated  the  30th  of  September, 
1835,  at  a  rent  of  2751.  a-year,  to  hold  the  lands,  excepting 
a  sufficient  outlet  or  boozey  pasture,  from  the  2nd  of 
February,  and  the  messuage  and  buildings,  together  with 
the  outlet  or  boozey  pasture,  from  the  1st  of  May  then 
next  for  the  term  of  one  year,  and  afterwards  from  year  to 
year,  so  long  as  both  parties  should  please,  the  rent  being 
made  payable  half-yearly  on  the  25th  of  March  and  29th 
of  September.  On  the  1st  of  August  a  notice  to  quit  the 
whole  &rm  on  the  2nd  of  February  then  next  was  served 
on  the  defendants.  It  was  objected,  on  the  part  of  the 
defendants,  that  under  this  potice,  the  plaiQtiff  could  not 
recover  the  house,  buildings,  a^d  outlet,  since  ^  to  theip 
the  term  woul4  not  expire  until  the  1st  of  May  next  The 
learned  Judge  reserved  the  point,  and  a  verdict  was  found 
for  the  plaintiff  for  the  whole. 

Evans  had  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  confined  to  the  lands,  exclusive  of  the  house, 
buildings,  and  outlet,  or  why  there  should  not  be  a  ne^ 
trial. 

Welsby  shewed  cause,  and  argued,  first,  that  the  notice 


994 


CASES  ON   POINTS  OF   PRACTICE,   EXCH. 


1843. 


IXm  d6iii« 
Datinfort 

9. 

Rhoobs 
iBd  Another. 


to  quit  was  sufficient  He  cited  Doe  dem.  Dagget  v. 
Snawdan  (a),  Doe  dem.  Strickland  v.  Spence  {b)j  Doe  dem. 
Bradford  v.  Waikhu  {c\  Doe  dem.  Khidersley  v.  Hughes  (rf). 
Secondly,  assuming  that  the  notice  to  quit  is  good  as 
regards  the  land  only,  yet  as  the  verdict  is  for  the  whole, 
the  proper  course  is  to  limit  the  execution  to  that  part  to 
which  the  notice  applies.  Doe  deuL  Bishton  v.  Hughes  (e). 
Thirdly,  the  error  in  the  jury  process  affords  no  ground  for 
H  new  trial,  though  perhaps  the  defect  might  be  taken 
advantage  of  by  writ  of  error  coram  vobis.  The  authorities 
on  this  subject  are  collected  in  Rogers  v.  Smith  (f).  Where 
at  the  trial  of  a  cause,  and  before  the  jury  returned  their 
verdict,  it  was  discovered  that  the  plaintiff's  attorney  had 
neglected  to  obtain  or  annex  to  the  record  any  writ  of 
distringas  juratores^  but  the  trial  nevertheless  proceeded, 
and  a  verdict  was  found  for  the  plaintiff,  the  Court  refused 
to  interfere,  on  the  application  of  the  defendant,  either  by 
granting  a  new  trial,  or  a  venire  de  novo.     Gee  v.  Swan  (g). 


Crompton,  in  support  of  the  rule.  The  learned  Judge 
was  wrong  in  directing  the  jury  to  find  a  general  verdict 
for  the  plaintiff.  The  agreement  shews  that  the  defendant 
liad  a  right  to  the  possession  of  the  buildings  and  outlet 
after  the  day  of  demise.  [Lord  Abinger,  C.  B. — The  land- 
lord brines  his  ejectment  for  the  whole  premises  and  land. 
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the  sheriff,  in  executing  the  writ,  must  give  possession  of  1843. 

that  part  only  to  which  the  plaintiff  is  entitled].     The  d^^^j^ 

practice  has  been  to  take  the  verdict  according  to  the  title.  I>avbnpobt 

In  Seboyris  Nisi  Pritu  la),  a  case  is  cited  where  the  de-  Rhodes 

mnA  AnotlftAr 

daration  was  for  a  moiety  of  land  of  gavelkind  tenure  in 
Kent,  and  the  question  was,  whether  the  lessor  of  the  plaintiff 
could  recover  a  third  part  of  the  land  described,  having 
claimed  a  moiety  in  the  declaration,  and  Lord  Mar^field^ 
C.  J.,  said,  '^  The  lessor  of  the  plaintiff  shall  recover  ac- 
cording to  his  title,  and  it  is  not  any  objection  to  his 
recovering  what  he  has  really  a  title  to,  that  he  has  de- 
manded more."  If  an  ejectment  be  brought  for  forty  acres, 
plaintiff  may  recover  twenty  acres.  Here,  the  defendant  is 
entitled  to  his  costs  of  that  part  on  which  the  plaintiff  has 
&iled,  and  he  cannot  obtain  them  unless  the  verdict  is 
entered  distributively.  In  Doe  dem.  Errington  v.  Erring- 
t(m{b\  the  declaration  contained  only  one  count  and  one 
demise,  and  claimed  several  messuages,  and  the  jury  found 
a  verdict  of  guilty  as  to  some,  and  not  guilty  as  to  others, 
and  the  Court  held  the  defendant  entitled  to  his  costs  of 
that  part  on  which  the  plaintiff  had  fiuled.  With  respect 
to  the  venire  and  distringas,  they  are  clearly  wrong.  The 
Court  always  look  to  the  real  plaintiff  in  ejectment,  and  it 
has  been  held  that  the  lessor  of  the  plaintiff  cannot  release 
the  action.  Doe  dem.  Byne  v.  Brewer  (c.)  Here,  the  writs 
are  not  amendable,  because  they  do  not  appear  to  have 
issued  in  the  cause  which  was  tried.  [Lord  Abinger,  C.  6. 
The  record  would  shew  that  John  Doe  claimed  under  the 
same  lessor  of  the  plaintiff].  He  then  cited  Cheese  v. 
Scales  (d)f  and  Crowder  v.  Jtoohe^e). 

Lord  Abinoer,  C.  B. — It  is  not  strictly  necessary  to 
pronounce  any  opinion  upon  the  effect  of  this  notice  to 
quit,  whether  or  not  the  defendant  could  say  that  under 

(<i)  p.  758.  (rf)  2  Dowl.  438,  N.  S.;  S.  C. 

(6)  4  Dowl.  602,  O.  S.  10  M.  &  W.  488. 

(c)  4  M.  &  Sftl  300.  (e)  2  Wils.  144. 
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this  notice  the  plaintiff  was  not  entitled,  on  the  3rd  of 
February,  to  the  possession  of  the  house  and  outlet,  as  well 
as  of  the  rest  of  the  premises.  It  seems  that  it  is  an 
original  question,  for  although  it  has  been  determined  fre- 
quently that  a  notice  to  quit  may  be  referred  to  the  period 
when  the  main  holding  has  expired,  yet  there  is  no  case 
that  I  am  aware  of,  where  an  ejectment  has  been  brought 
after  a  notice  to  quit,  admitted  to  be  a  good  notice  as  to 
one  part  of  the  premises,  but  upon  a  demise  laid  before  the 
period  of  entry  as  to  the  remainder  of  the  premises.  Upon 
that  question  I  do  not  give  any  opinion  until  it  becomes 
necessary  to  do  so,  though  I  should  be  glad  to  be  able  to 
come  to  a  reasonable  conclusion  upon  it ;  and,  certainly,  a 
man  has  no  right  to  set  up,  in  his  own  defence,  a  contract 
which  he  is  himself  violating.  Upon  what  principle  is  the 
tenant  to  have  the  privilege  of  holding  over  the  house  and 
outlet,  unless  he  gives  up  the  land  at  the  proper  period? 
If  by  keeping  possession  of  the  land  he  denies  that  the 
plaintiff  is  entitled  to  recover,  he  denies  the  plaintiff  s  title 
altogether,  or  he  insists  upon  the  demise  continuing  for  the 
whole  premises.  If  the  demise  does  not  continue  for  the 
whole,  does  it  continue  for  any  part?  It  is  one  entire 
demise  of  one  farm.  If  he  is  to  give  up  at  a  certain  period 
the  land,  and  at  another  period  the  house,  and  if,  when  the 


and  Another. 
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sideration  as  to  the  question  of  costs.  In  the  case  cited  of  1843. 
Doe  V.  ErrinfftoTiy  the  action  was  brought  by  the  heir-at-  DoTdm!^ 
law,  and  the  question  was,  what  premises  could  be  recovered  Dayenpoet 
by  him  upon  that  title  ?  In  his  bill  of  particulars  he  stated  Rhodei 
certain  premises  he  intended  to  go  for,  standing  upon  a 
distinct  footing,  some  being  copyhold,  some  freehold,  and, 
for  aught  that  appears  to  the  contrary,  it  might  have  been 
arranged  at  the  time  of  the  trial,  that  the  plaintiff  should 
have  a  verdict  for  the  copyhold,  and  the  defendant  for  the 
freehold;  and  that  such  was  the  arrangement  seems  to 
have  been  assumed  by  Mr.  Justice  Cokridff^s  decision  (and 
I  think  reasonable  enough)  and  the  case  then  became  a 
question  of  costs.  Then  Mr.  Crompton  urges,  *^  how  are 
we  to  obtain  the  costs  in  a  case  where  we  are  not  liable  as 
to  the  whole  of  the  premises?"  The  answer  is,  by  stating 
specifically  in  the  consent  rule  for  what  part  you  mean  to 
defend ;  and  if  upon  that  part  you  succeed,  you  will  be 
entided  to  the  costs.  It  has  been  an  established  rule  in 
actions  of  ejectment  ever  since  I  have  known  the  law,  that 
when  the  plaintiff  recovers  a  verdict,  if  he  proves  a  tide  to 
a  part,  he  may  take  his  verdict  generally,  unless  it  is  other- 
wise consented  to  or  arranged  at  the  trial ;  but  it  is  at  his 
peril  what  he  takes  possession  of  under  the  execution.  The 
case  of  Roe  v.  Street  {a)  is  the  strongest  possible  authority 
for  the  plaintiff.  There  A.  and  B.  defended  each  for  a 
separate  part  of  the  premises,  and,  at  the  trial,  the  plaintiff 
obtained  a  verdict  against  both,  but  the  verdict  against  A. 
was  afterwards  set  aside  by  the  Court,  and  judgment 
entered  for  him.  B.  then  applied  to  the  Court  to  have 
the  verdict  limited  to  that  part  for  which  he  defended 
(which  is  exactly  the  present  case),  but  the  Court  said, 
"  No,  the  plaintiff  will  take  possession  at  his  peril.*'  That 
is  precisely  the  present  case,  therefore  I  think  there  is  no 
pretence  for  a  new  trial  on  that  ground.  Then  the  next 
question  is  with  respect  to  the  defects  in  the  venire.  Mr. 
Crompton  seems  to  think   that  this  is  a  case  where  the 

(a)  4  N.  &  M.  42 ;  S.  C.  2  Ad.  &  El.  329. 
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venire  may  be  amended,  but  that  th^«  is  no  ground  for  a 
new  trial.  He  begins  to  make  his  approach  from  a  long 
way  off,  by  establishing  a  distinction  between  the  nominal 
plaintiff  and  the  real  plaintiff,  by  shewing  that  the  release 
of  the  lessor  of  the  plaintiff  is  not  good.  The  Court  does 
not,  however,  necessarily  take  notice  that  John  Doe  is  not 
a  living  person,  and  that  he  has  not  a  real  interest ;  and 
the  release  from  the  lessor  of  the  plaintiff  is  nothing,  be- 
cause it  does  not  affect  the  interest  of  John  Doe,  the 
plaintiff  upon  the  record,  and  in  that  respect  they  are 
separate  persons.  But  when  you  consider  that  an  action 
of  ejectment  is  a  matter  of  pure  fiction,  and  a  creature  of 
the  Court,  to  meet  the  purposes  of  justice,  the  lessor  of  the 
plaintiff  is  to  be  considered  as  the  substantial  plaintiff  in 
the  action,  though  pro  fonn&  he  b  not.  Now  let  us  see 
whether  this  record  is  not  in  this  form.  The  declaration 
hepuBf  *^  That  John  Doe,  upon  the  demise  of  the  lessor  of 
the  plaintiff  to  him;*'  therefore,  it  is  upon  the  record  all 
the  way  through,  that  John  Doe  is  recovering  an  interest 
derived  fix>m  the  lessor  of  the  plaintiff,  and  it  is  quite  clear, 
by  the  record  itself,  how  the  venire  should  be ;  it  is  clear, 
that  it  ought  to  be  ^'  John  Doe,''  and,  by  mistake,  the  name 
of  the  lessor  of  the  plaintiff  has  been  put  in,  who  is  the 
interested  party.  You  can  then  amend  by  the  record  itself 
Put  the  oRlinarv  case  of  a  vfTJU  which  may  be  amended  if 
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Strong  case.    But,  even  supposing  this  writ  could  not  be       1(143. 
amended,  the  party  has  a  right  to  his  writ  of  error.    But     jj^^^^ 
in  this  particular  case,  I  do  not  see  why  we  should  give  a    i>AvsNroRT 
new  trial  to  save  the  expense  of  a  writ  of  error.     Indeed, 
I  believe  a  new  trial  would  cost  more  than  a  writ  of  error; 
therefore  I  think  we  should  further  the  ends  of  justice  by 
refumng  a  new  trial ;  and  the  rule  must  be  discharged. 


V. 

Rhoois 
and  Another. 


GuBNET,  B. — ^I  have  known  cases  occur  very  frequently, 
where  the  lessor  of  the  plaintiff  was  entitled  to  the  verdict, 
and  where  he  has  taken  a  general  verdict  upon  his  own 
responsibility;  when  no  separation  of  the  premises  has 
been  made,  a  general  verdict  has  been  entered  upon  his 
own  risk. 

RoLFB,  B. — ^I  am  of  the  same  opinion.  The  only  doubt 
I  entertained  was,  whether  or  not  the  verdict  ought  to  be 
confined  to  that  portion  of  the  property  which  was  in  feet 
recovered ;  but  I  am  satisfied  on  that  point,  and  I  think 
that  there  is  no  reason  for  a  new  trial  The  question  does 
not  exclude  the  parties  from  the  taxation  of  the  costs,  pro- 
vided they  make  out  they  are  entitled  to  costs  in  any  way 
that  is  open  to  them. 

Rule  discharged. 


FoRHAN  V.  Dawes  and  Another. 

T^HE  plaintiff,  in  this  case,  had  brought  an  action  of  a  Court  of 

trespass  against  the  defendante  for  seizing  his  goods  under  reqaS«?no.*^ 

an  execution  issued  fix>m  the  Wolverhampton  Court  of  ^^/^^ 

Requests.     The  defendants  pleaded  not  guilty  by  statute,  done  in  pur- 

•         susnce  oi  it* 
At  the  trial,  the  plaintiff  failed  to  prove  a  notice  of  action,  andpnmded 

action  be 
brought  without  notice,  t  verdict  should  be  found  for  defendant,  and  upon  such  verdict,  he 
ihould  and  might  recover  treble  ootU.  In  trespass  for  a  matter  done  under  the  act,  the 
defendant  pleaded  the  general  issue  by  statute,  and  the  plaintiff  having  failed  to  jMrove  a  notice 
of  action,  a  verdict  was  found  for  defendant,  no  evidence  having  been  oSered  on  his  part :  HeUt 
that  he  was  entitled  to  treble  cosU,  and  that  a  suggestion  was  unnecessarj. 
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and  a  verdict  was  found  for  the  defendants,  no  evidence 
having  been  offered  on  their  part  The  Master  therefore 
taxed  the  defendants  treble  costs,  under  the  57th  section  (a) 
of  the  48  Geo.  3,  c  110,  intituled,  "An  act  for  the  more 
easy  and  speedy  recovery  of  small  debts  within  the  town- 
ship of  Wolverhampton,  and  in  the  several  parishes  and 
places  therein  mentioned,  in  the  county  of  Stafford.** 


Godson  had  obtained  a  rule,  calling  on  the  defendants  to 
shew  cause,  why  the  Master's  allocatur  for  176/.  16^.  I0d.y 
should  not  be  reduced  to  lOlL  Is,  Icf.,  on  the  ground, 
first,  that  the  defendants  having  offered  no  evidence,  it  did 


(a)  Enacts^  "That  no  action 
or  suit  shall  be  brought  or  com- 
menced against  any  person  or 
persons  for  any  matter  or  thing 
done  or  to  be  done,  in  pursuance 
of  this  act,  until  notice  thereof 
•ball  have  been  given  to  or  left 
at  the  usual  place  of  abode  of  the 
person  against  whom  such  action 
or  suit  shall  be  intended  to  be 
brought,  (specifying  in  such  no- 
tice the  particular  cause  of  ac- 
tion,) at  least,  one  calendar  month 
before  the  suing  out  and  serving 


to  be  had  thereupon,  and  that 
the  same  was  done  in  pursuance 
and  by  the  authority  of  this  act, 
and  if  the  same  shall  appear  to 
have  been  so  done,  or  if  any 
such  action  or  suit  shall  be 
brought  before  the  expiration  of 
one  calendar  month  after  such 
notice  shall  have  been  given,  or 
after  tender  of  sufficient  amends 
shaU  have  been  made  to  the  party 
aggrieved,  or  after  the  time  before 
limited  for  bringing  the  same,  or 
shall  be  laid  in  any  other  county 
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not  appear  that  they  defended  under  the  above  statute;        1848. 
secondly,  that  a  suggestion  should  have  been  entered  on 
the  record* 

Alexander  shewed  cause.  The  plaintiff  having  altogether 
fitiled  to  make  out  his  case,  it  was  not  necessary  for  the 
defendants  to  produce  evidence  for  the  purpose  of  shewing 
that  they  defended  under  the  provisions  of  the  48  Geo.  3, 
c.  110.  All  that  was  required  was,  that  the  Master,  on 
taxation,  should  see  that  the  case  had  reference  to  the  act 
of  Parliament  Both  parties  attended  before  him  with 
copies  of  the  act,  and  urged  different  views  respecting  its 
provisions.  Moreover,  at  the  trial,  one  of  the  plaintiff's 
witnesses  stated  that  the  alleged  trespass  was  committed 
under  the  authority  of  the  Court  of  Requests.  Secondly, 
no  suggestion  is  requisite.  The  Words  of  the  statute  are, 
that  the  defendant  "  shall  and  may  recover  treble  costs," 
not  that  the  defendant  ''shall  have  judgment  of  treble 
costs."  The  distinction  between  the  two  cases  is  adverted 
to  in  Wells  v.  Ody  (a),  where  the  same  question  arose 
under  the  Building  Act  (14  Geo.  3,  c.  78)  the  words  of 
which  are,  that  the  defendant  ''  shall  have  judgment  of 
treble  costs."  There,  Parke,  B.,  in  delivering  judgment, 
says,  *'  It  was  held  in  FinJay  v.  Seaton  (ft),  that  neither  a 
certificate  from  the  Judge,  nor  a  suggestion  on  the  roll,  is 
necessary  to  entitle  a  defendant  to  double  costs  under  the 
11  Geo.  2,  c.  19.  There,  the  words  in  the  statute  are, 
**  shall  recover  double  costs."  I  do  not  say  whether  it  is 
or  is  not  necessaiy  to  enter  a  suggestion  in  the  present  case. 
If  the  words  had  been  "  shall  recover  treble  costs,"  it  is 
quite  clear,  on  the  authority  of  that  case,  that  it  would  not 
have  been  necessary  to  do  so." 

Godion,  in  support  of  the  rule.  The  defendants  should 
have  given  the  warrant  in  evidence  in  order  to  shew  that 

(fl)  3  Dowl.  799,  O.  S.;  2  C,  M.  k  R.  184.        (6)  1  Taunt  210. 
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they  justified  under  the  statute.  The  reconl  contains  nothing 
to  inform  the  Court  respecting  the  ground  of  defence.  At 
all  events,  the  Master  was  wrong  in  taxing  treble  costs, 
without  the  entry  of  a  suggestion. 

Lord  Abinqbb,  C.  B. — The  rule  must  be  discharged 
with  costs.  The  Court  granted  the  rule  without  sufficiently 
considering  the  merits  of  the  application,  for  it  appears  to 
me,  on  consideration,  that  there  is  no  reason  or  pretence 
for  it.  The  words  of  the  act  of  Parliament  are  precise, 
that  no  action  shall  be  brought  against  any  person  for  any- 
thing done  in  pursuance  of  that  act,  until  notice  shall  have 
been  given  one  month  before  suing  out  the  writ,  and,  if 
such  action  shall  be  brought  before  that  time,  then  the 
party  is  to  be  punished  by  a  verdict  being  found  for  the 
defendant,  and,  upon  such  verdict,  or  if  the  plaintiff  shall 
become  nonsuited,  the  defendant  shall  recover  treble  costs. 
According  to  Mr.  ChdsotCs  interpretation  of  the  act,  if  the 
plaintiff  is  nonsuited  because  he  fiiils  to  give  any  evidence 
at  all,  the  defendant  never  can  recover  treble  costs.  Then 
what  is  the  meaning  of  the  act  of  Parliament  which  gives 
treble  costs,  if  the  plaintiff  be  nonsuited  ?  The  record  does 
not  state  that  th^  action  is  brought  for  a  matter  done  in 
pursuance  of  the  statute ;  but  suppose  a  plea  to  that  effect, 
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to  see  what  ought  to  be  done :  such  is  the  ordinary  practice,        1843. 
and  the  Master  could  not  do  otherwise. 


Gurnet,  B.,  concurred. 

RoLPEy  B. — The  rule  was  moved  on  two  grounds;  first, 
that  it  did  not  appear  that  the  case  was  one  in  which  the 
statute  meant  to  give  treble  costs ;  and  secondly,  that  the 
Master  had  not  taken  the  proper  course  in  taxing  the  costs 
without  a  suggestion.  It  was  urged  that  the  defendants 
gave  no  evidence  to  shew  that  they  acted  under  the  statute, 
but  it  is  preposterous  to  say  that  a  defendant  is  obliged  to 
give  evidence  to  entitle  him  to  costs  when  the  plaintiff  fieiils 
to  make  out  his  case.  The  impression  may  have  arisen 
from  the  expression  found  in  this  and  many  other  acts  of 
Parliament.  The  words  unfortunately  are,  that  the  party 
*^  shall  and  may  plead  the  general  issue,  and  give  this  act 
and  the  special  matter  in  evidence."  The  meaning  is,  that 
he  may  plead  the  general  issue  without  reference  to  the 
ordinary  rules  of  pleading,  and  give  the  special  matter  of 
defence  in  evidence  under  that  plea.  It  cannot  mean  that 
he  is  to  answer  when  no  case  is  proved  against  him ;  that 
is  evident  fix>m  the  provision  which  gives  the  defendant 
treble  costs  where  the  plaintiff  is  nonsuited.  With  regard 
to  the  second  point,  as  to  whether  the  Master  has  taken 
the  proper  course,  I  think  he  has,  because,  as  my  Lord 
said,  it  is  not  necessary  to  have  a  suggestion  where  the 
successful  party  is  entitled  to  increased  costs.  Where  the 
losing  party  has  costs  given  to  him,  it  may  be  necessary  to 
have  a  suggestion  on  the  record,  but  that  is  not  this  case. 

Rule  discharged  with  costs  {a). 

(a)  See  the  provinons  of  the  be  recovered  therein,  after  the 

5  &  6  Vict.  c.  97,  regulating  the  10th  of  August,  1842.    In  sec.  6, 

notice  of  bringing  actions  in  such  there  is  a  saving  in  favour  of 

cases,  as  well  as  the  mode  of  actions  commenced   before   the 

pleading  and  amount  of  costs  to  act  was  passed. 


FoaMAN 

9. 

Dawm 


J 


304 


CASES   ON   POINTS  OF   PRACTICE,    EXCII. 


1843. 


A  deeltftdon 
in  anamprit, 
alleged  that 
certain  dis- 
patei  and  oon- 
troTenies  were 
pending  be- 


plaintiffand 
defendant  as  to 
whether  or  not 
the  defendant 
was  indebted 
to  the  plaintiff 
in  acertain 
flom,  and  in 
consideration 
that  the  plain- 
tiff wonla  pro- 
mise not  to  sae 
for  that  sum, 
bat  would  ac- 
cept a  less  sum 
in  satisfaction, 
the  defendant 
promised  to 
pay  the  less 
sum  within  a 
reasonable 
time. 

J9e&f,bad, 
on  general  de- 
murrer, as  not 
shewing  any 
considmtion 
for  the  pro- 


Edwards  V.  Baugh. 

Assumpsit.  The  declaration  stated,  "that  whereas 
before  and  at  the  time  of  the  making  of  the  promise  by  the 
defendant  hereinafter  mentioned,  to  wit,  on,  &c.,  certain 
disputes  and  controversies  were  pending  between  the  plaintiff 
and  defendant,  as  to  whether  or  not  the  defendant  was  in- 
debted tothe  plaintiff,  in,  to  wit,  the  sum  of  17321 28.  3^.,  for 
money  before  then  lent  to  and  paid  for  the  defendant  by 
the  plaintiff,  at  her  request,  and  for  interest  upon  and  for 
the  forbearance  by  the  plaintiff,  at  the  defendant's  request, 
of  moneys  before  then  due  and  owing  from  the  defendant 
to  the  plaintiff,  for  divers  long  spaces  of  time,  then  elapsed, 
and  for  money  found  to  be  due  from  the  defendant  to  the 
plaintiff  on  an  account  then  stated  between  them,  and 
thereupon  heretofore,  to  wit,  on,  &c.,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  then 
promise  the  defendant  not  to  sue  the  defendant  at  any  time 
thereafter,  for  the  recovery  of  the  said  sum,  to  wit, 
17321  2s.  3d.y  so  in  dispute  between  the  plaintiff  and  de- 
fendant, as  aforesaid,  or  any  part  thereof,  or  any  damages 
in  respect  thereof  and  would  then  accept  of  and  from  the 
defendant  the  sum  o^  to  wit,  10021,  in  full  satis&ction  and 
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&C.,  of  which  the  defendant  then  had  notice,  and  ahhough  ISAS. 
the  plaintiff  hath  at  all  times,  from  the  time  of  the  making  edwabm 
of  the  said  promise  by  the  defendant,  to  the  commence-  ^  "• 
ment  of  this  suit  been  ready  and  willing  to  accept  the  said 
sum  of^  to  wit,  100/.,  of  and  from  the  defendant,  in  such 
full  satisfaction  and  discharge  as  aforesaid,  of  which  the 
defendant  hath  always  had  notice,  and  although  the  plain- 
tiff hath  not  at  any  time  sued  the  defendant  for  or  in  respect 
of  the  said  sum  of,  to  wit,  173/.  2s.  3c/.,  or  any  part  thereof 
or  any  damages  in  respect  thereof,  yet  the  defendant,  not 
regarding  his  said  promise,  hath  not  as  yet  paid  the  said 
sum  of,  to  wit,  100/.,  or  any  part  thereof,  although  the 
defendant,  afterwards,  and  after  the  expiration  of  a  reason- 
able time  from  the  making  of  the  promise  by  the  defend- 
ant, but  before  the  commencement  of  this  suit,  to  wit,  &c., 
was  requested  by  the  plaintiff  so  to  do,  but  the  defendant 
so  to  do  hath  hitherto  wholly  neglected  and  refused  and 
still  doth  neglect  and  refuse,  &c. 

General  demurrer.  The  point  for  argument  was,  that 
the  declaration  did  not  state  a  sufficient  consideration  for 
the  promise. 

Kelfyy  in  support  of  the  demurrer.  It  is  not  alleged  in 
the  declaration,  that  any  debt  was  due  from  the  defendant 
to  the  plaintiff,  nor  that  there  was  any  claim  which  could 
be  enforced  at  law.  The  only  allegation  is,  that  certain 
disputes  and  controversies  were  pending  between  the 
plaintiff  and  defendant  as  to  whether  the  latter  owed  the 
former  a  certain  sum,  and  the  promise  stated,  is  to  accept 
lOOL,  and  not  sue  in  respect  of  that  claim.  It  is  well 
settled  that  a  forbearance  to  sue  is  no  consideration  for  a 
promise,  unless  there  exists  a  legal  claim.  In  lAmgridge  v. 
Dorville  {a\  proceedings  had  been  instituted  to  recover 
damages  for  injury  done  to  a  ship  which  had  been  run 
foul  of  by  another  having  a  pilot  on  board,  and  the  latter 

(aj  5B.  &Ald.  117. 
VOL.  I.  X  D.    P.    C. 
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1843. 


had  been  detained  until  bail  was  given^  and  pending  these 
proceedings  the  owners  of  the  vessel  detained  agreed^  on 
the  owners  of  the  vessel  damaged  renouncing  all  claim,  to 
indemnify  them  and  pay  a  stipulated  sum  by  way  of  da- 
mages,  and  the  consideration  was  held  good,  on  the  ground 
that  there  being  contradictory  decisions  as  to  whether 
shipowners  were  liable  for  injury  done  by  their  vessels, 
while  under  the  conduct  of  a  pilot,  required  by  law,  the 
doubt  existing  as  to  the  defendant's  liability,  rendered 
the  forbearance  to  sue  a  sufficient  consideration.  So  the 
relinquishment  of  a  suit  actually  pending  is  a  good  con- 
sideration in  respect  of  the  trouble  and  expense  the  de- 
fendant must  necessarily  be  put  to  in  defending  it.  In 
this  case,  the  declaration  shews  no  liability  on  the  part  of 
the  defendant,  but  merely  alleges  that  controversy  was 
pending. 


Henderson,  contrL  It  appears  that  the  plaintiff  made 
a  claim  to  a  certain  sum,  which  was  denied  by  the  defend- 
ant If  the  declaration  had  alleged  that  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of  173/.  28.  3J., 
and  that  the  latter  had  agreed  to  accept  lOOZ.  in  satisfac- 
tion of  his  claim,  that  might  probably  have  been  held  bad, 
on  the  ground  that'  the  payment  of  a  smaller  sum  is  no 
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sideration  for  a  promise  by  the  plaintiff  to  stay  proceedings,        1843. 

and  pay  his  own  costs.     [Lord  Abinger^  C.  B.—There,     ^^^ifj^ 

an  action  was  pending,  and  it  is  easy  to  conceive  that  the  »• 

getting  rid  of  it  would  be  a  good  consideration  to  support 

a  promise,  but  here  it  is  not  alleged  that  any  debt  existedi 

or  that  the  plaintiff  had  the  least  right  to  sue.     In  support 

of  this  declaration,  the  plaintiff  would  not  be  obliged  to 

prove  that  anything  was  due  to  him,  but  merely  that  there 

was  a  dispute  between  him  and  the  defendant     Rolfcy  B» 

— Are  you  not  bound  to  go  further,  and  allege  that  there 

were  reasonable  grounds  for   doubting  whether  anything 

was  due].     The  parties  have  constituted  themselves  the 

judges  of  that,  it  is  enough  for  the  purpose  of  raising  a 

consideration  that  one  party  bound  himself  not  to  take 

proceedings  which  he  would  otherwise  have  instituted. 

Kelly,  in  reply,  was  stopped  by  the  Court 

Lord  Abinqer,  C.  B. — The  question  is,  whether  or  no 
there  is  a  good  consideration  for  the  promise  alleged.  Mr. 
Hetidersouy  in  order  to  make  a  consideration,  twists  the  words 
of  the  declaration  as  if  it  were  to  be  interpreted  that  a 
reasonable  doubt  existed  as  to  there  being  a  debt  due  from 
the  defendant  to  the  plaintiff.  The  declaration  does  not 
state  any  debt,  it  only  alleges  that  controversies  and  dis- 
putes were  pending  between  the  plaintiff  and  defendant^ 
as  to  whether  the  latter  was  indebted  to  the  former.  That 
amounts  to  nothing :  if  one  man  make  a  claim  and  anothei* 
deny  it,  that  is  a  controversy.  If  the  declaration  had  stated 
that  whereas  the  defendant  was  indebted  to  the  plaintiff  in 
a  sum  of  money,  and  that  a  dispute  arose  as  to  the  amount 
of  that  debt,  and  in  order  to  put  an  end  to  all  controversy 
the  defendant  undertook  that  if  the  plaintiff  would  not  sue/ 
he  would  pay  the  plaintiff  100/.,  that  would  have  been  a 
good  consideration.  But  in  that  case,  the  plaintiff  must 
have  proved  at  the  trial  that  there  was  a  debt  due  of  some 
amount,  and  that  there  was  reasonable  ground  for  the  de- 

X  2 
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fendant  making  the  promise.  Here,  the  plaintiff  would 
have  to  prove  only  a  dispute,  as,  for  instance,  that  he  said 
to  the  defendant,  "  I  will  bring  an  action  against  you,  un- 
less you  pay  me  a  sum  of  money,"  and  that  the  defendant 
said,  "  I  owe  you  nothing." 

GuRNEY,  B.,  concurred. 

RoLFE,  B. — I  am  of  the  same  opinion.  Mr.  Henderson 
states  the  proposition  much  too  broadly,  when  he  says  that 
if  a  party  forbears  to  do  something  which  he  otherwise 
might  do,  such  forbearance  is  a  good  consideration  for 
a  promise.  If  that  were  so,  there  would  be  a  good  con- 
sideration, even  though  it  appeared  on  the  face  of  a  decla- 
ration that  nothing  was  due  to  the  plaintiff.  I  cannot 
subscribe  to  that  1  think  the  plaintiff  is  bound  to  shew  a 
consideration  in  the  shape  of  something  either  onerous  to 
himself  or  beneficial  to  the  opposite  party. 

Judgment  for  Defendant. 


Butcher  v.  Steuart. 
A  declaration     A  SSUMPSIT.    The  declaration  alleged,  that  the  plaintiff 
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Steuart,  the  sum  of  3007/.   12«.,  and  sued  out  a  ca.  sa.        1843. 
directed  to  the  sheriff*  of  Middlesex,  and  indorsed  to  levy    ^JZ^^^ 
261 U  Is.  Zd.y   and   interest  on    2578/.,  besides  sherifi^'s  »• 

poundage,  officers'  fees,  &c.,  by  virtue  of  which  said  writ 
the  said  sheriff*  duly  took  and  arrested  the  said  R.  S.  by 
his  body,  and  then  had  and  kept  and  detained  him  in  cus- 
tody, under  and  by  virtue  of  such  writ,  and  by  execution 
of  the  same,  and  thereupon  and  while  the  said  R.  S.  was 
so  in  custody  as  aforesaid,  to  wit,  on  the  23rd  day  of  July, 
1841,  in  consideration  that  the  plaintiff*  would  procure  the 
release  of  the  said  R.  S.  from  and  out  of  the  said  custody, 
under  the  said  writ,  on  payment  of  poundage  and  officers' 
fees,  he,  the  defendant,  George  Druramond  Steuart,  pro- 
mised the  plaintiff  to  pay  him  the  sum  of  500/.,  part  of  the 
said  damages,  and  interest,  within  one  month  from  the  day 
and  year  last  aforesaid,  and  to  deliver  to  the  plaintiff  a  bond 
under  the  hand  and  seal  of  the  said  R.  S.,  the  defendant, 
and  some  other  responsible  person,  conditioned  for  the 
payment  of  the  remainder  of  the  said  damages,  and  interest, 
at  the  expiration  of  five  years  from  the  day  and  year  last 
aforesaid,  with  interest  thereon,  at  the  rate  of  5/.  per  cent, 
payable  half-yearly.  It  then  averred  that  the  plaintiff,  con- 
fiding in  the  promise  of  the  defendant,  did,  on  the  day 
and  year  last  aforesaid,  procure  the  release  of  the  said  R.  S. 
from  and  out  of  the  said  custody  under  the  said  writ,  on 
the  terms  aforesaid,  and  he  was  then  released  from  and 
out  of  such  custody,  whereof  the  defendant  then  had  due 
notice,  and  alleged  as  a  breach,  that  although  one  month 
from  the  day  and  year  last  aforesaid,  had  elapsed  before 
the  commencement  of  the  present  suit,  the  defendant  did 
not  pay  the  plaintiff  the  said  sum  of  500/.  or  any  part 
thereof,  &c.,  nor  deliver  to  the  plaintiff  the  said  bond,  &c. 
To  this,  the  defendant  pleaded,  first,  non  assumpsit.  Se- 
condly, that  the  said  R.  S.  was  not  duly  taken  or  arrested 
by  his  body,  or  had  or  kept  in  custody  under  and  by  virtue 
of  the  said  writ,  in  manner  and  form,  &c.  Thirdly,  that 
the  plaintiff  did  not  procure  the  release  of  the  said  R.  S. 
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from  and  out  of  custody  in  manner  and  form.  The  cause 
came  on  to  be  tried  beford  Lord  Abingery  C.  B.,  when  a 
verdict  was  found  in  favour  of  the  plaintiff*,  for  the  damages 
in  the  declaration,  subject  to  the  opinion  of  the  Court  upon 
the  following 

Case.  After  the  plaintiff  had  declared  in  the  original 
action  against  Robert  Steuart,  an  order,  by  consent,  was  on 
the  9th  of  March,  1841,  made  by  Alderson,  B.,  in  the  said 
cause,  to  stay  proceedings  on  payment  of  2500/.,  the 
amount  of  the  debt  for  which  the  action  was  brought,  with 
interest,  and  costs  to  be  taxed  and  paid  on  the  19th  of 
March,  and  if  the  said  debt  and  interest,  and  costs,  were 
not  paid  as  aforesaid,  the  plaintiff  to  be  at  liberty  to  sign 
final  judgment  and  issue  execution  thereon,  either  by  fi.  fa. 
or  ca.  sa.,  for  the  debt  and  interest,  with  costs  of  judgment 
and  execution,  sheriff's  poundage,  officers'  fees,  and  all 
other  incidental  expenses;  and  default  being  made,  the 
plaintiff,  on  the  19th  of  March,  as  directed  by  the  order, 
signed  judgment  for  30077.  125.  the  amount  of  the  debt 
and  costs.  The  venue  was  laid  in  Kent,  and  a  ca.  sa. 
issued  into  Middlesex,  without  any  previous  ca.  sa.  into 
Kent,  and  was  indorsed  to  levy  2611/.  7&  3d.,  besides 
sheriff's  poundage,  officers'  fees,  and  all  other  incidental 
expenses,  with  interest  at  4/.  per  cent  on  2578/.  9s.  9d. 
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tody,  the  present  defendant  signed  the  following  memo-        1843. 
randum : — **  In  the  Exchequer  of  Pleas :  between  William     ^^JJ^^JjJ^ 
Butcher,  plaintiff,  and  Robert  Steuart,  defendant.     In  con-  *• 

aideration  of  your  having  released  the  above-named  de- 
fendant fix>m  custody,  I  hereby  engage,  within  one  month 
from  this  date,  to  pay  you  the  sum  of  500L,  and  to  hand 
over  a  bond  for  the  remainder  of  the  debt,  interest,  and 
costs,  in  this  action,  payable  at  the  expiration  of  five  years, 
with  interest  at  the  rate  of  5L  per  cent  in  the  meantime, 
payable  half-yearly.  And  I  further  engage,  that  such  bond 
shall  be  from  the  said  Robert  Steuart,  myself  and  another 
responsible  person.  Dated,  this  23rd  day  of  July,  1841. 
G.  Drummond  Steuart  To  Mr.  W.  Butcher,  the  above- 
named  plaintiff.''  This  memorandum  was  accepted  by  the 
plaintiff's  attorney,  and  in  pursuance  of  it,  the  following 
document  in  writing  was  afterwards,  and  on  the  same 
day,  and  at  the  same  meeting,  in  the  presence  of  the  de- 
fendant and  his  attorney,  given  by  the  plaintiff's  attorney, 
to  the  sheriff's  officer : — '*  In  the  Exchequer  of  Pleas :  be- 
tween William  Butcher,  plaintiff,  and  Robert  Steuart,  de- 
fendant Discharge  the  above  defendant  out  of  your 
custody,  on  payment  of  sheriff's  poundage  and  officers' 
fees,  judgment  having  been  satisfied,  and  for  thus  doing, 
this  is  your  authority.  Dated,  23rd  of  July,  1841.  Ling 
and  Harrison,  plaintiff's  attorneys.  To  the  sheriff  of  Mid- 
dlesex, and  his  officers.  Witness,  H.  S.  Westmacott" 
The  poundage,  officers'  fees,  and  the  fee  usually  pai<l  on 
the  discharge  of  a  prisoner,  were  paid  to  the  sheriflfs 
officer  by  the  defendant,  at  the  time  of  the  documents 
being  handed  to  him.  The  sheriff's  officer  then  stated, 
'^  that  R.  Steuart  was  free  as  to  that  action,"  and  offered  to 
release  him  out  of  custody,  if  there  were  not  any  detainers 
lodged  against  him  previously  to  the  23rd  of  July.  He 
v/as  not  released.  On  the  23rd  of  July,  and  before  the 
above-mentioned  memorandum  was  signed  by  the  de* 
fendant,  R.  Steuart  had  taken  out  a  summons  to  be  dis- 
charged out  of  custody,  as  to  this  action,  he  having  pri- 
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vilege  of  Parliament  This  summons  was  attended  the 
same  day,  at  the  Judge's  private  house,  by  the  plaintifTs 
attorney,  he  having  received  the  assurance  of  the  present 
defendant  and  R.  Steuarl's  attorney,  that  the  proposed 
discharge  should  not  prejudice  the  defendant's  undertaking. 
The  learned  Judge  then  made  the  following  order :  "  On 
hearing  the  attorneys  or  agents  on  both  sides,  I  do  order 
that  the  defendant  be  discharged  out  of  the  custody  of  the 
sheriiF  of  Middlesex,  as  to  this  action,  and  all  detainers, 
the  said  defendant  being  privileged  from  the  arrest.  Dated 
the  23rd  of  July,  1841.  (Signed)  J.  Patteson."  Robert 
Steuart  was  then  released  from  custody,  as  well  in  the 
actions  in  which  the  detainers  had  been  lodged  as  in  that 
at  the  suit  of  the  present  plaintiff,  and  the  sheriff  returned 
the  poundage  fees,  &c.,  but  the  present  defendant  did  not 
pay  the  sum  of  500/.,  or  deliver  the  bond  to  the  plaintiff 
according  to  the  agreement  The  question  for  the  opinion 
of  the  Court  was,  whether  the  verdict  should  be  entered 
for  the  plaintiff  or  defendant  The  defendant  contended, 
first,  that  the  contract  was  not  proved  as  laid ;  secondly, 
that  there  was  no  sufficient  consideration  for  the  alleged 
promise;  thirdly,  that  the  contract  was  void  under  the 
Statute  of  Frauds;  fourthly,  that  the  several  proceedings 
against  R.  Steuart  were  irregular,  and  that  R.  Steuart  was 
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argument  fully  appear  in  the  judgment.  On  the  part  of  1843. 
the  plaintiff  the  following  cases  were  cited :  Wame  v.  H(»d- 
don  (fl).  Holiday  v.  Pitt  (6),  Goodman  v.  Chase  (c),  WiU 
Hams  V.  Leper  {d\  Montague  v.  Tedcombe  {e\  Lawrence  v. 
Blatchford  (/),  Payne  v.  Wilson  {g).  Butcher  v.  Stewart  (h\ 
Atkinson  v.  Bayntun  (t). 

For  the  defendant  the  following  were  cited,  Towers  ▼. 
Newton  (A),  Greenshields  v.  Harris  (/),  Jackson  v.  Kirton  (m). 
Brand  V.  Mears  (n),  ^(wd  v.  Pi2te5(o),  Marshall  v.  Zrynit  (/?), 
Thomas  v.  Williams  (y),  Crr^wi  v.  Cresswell  (r). 

Parke,  B. — I  had  some  doubt  during  the  argument 
whether  the  allegation  in  this  declaration,  that  ''  the  said 
sheriff  duly  took  and  arrested  the  said  Robert  Steuart  by 
his  body,"  was  made  out,  seeing  that  the  arrest  was 
imperfect  in  consequence  of  the  irregularity  in  the  writ; 
but  on  full  consideration  of  the  matter,  I  think  we  ought 
to  construe  the  word  ^Muly"  used  in  the  declaration,  as 
referring  to  the  act  of  the  sheriff  alone,  in  which  sense  the 
defendant  was  duly  arrested.  As  to  the  different  objections 
which  have  been  raised  on  the  part  of  the  defendant  against 
the  plaintiff's  right  to  recover  in  this  action,  we  will 
consider  them  not  in  the  order  in  which  they  were  argued, 
but  as  they  present  themselves  on  thepleadings.  I  thi  nk 
the  verdict  ought  to  be  entered  for  the  plaintiff  on  all  the 
issues.     The  plea  of  non  assumpsit  gives  rise  to  the  first 

(a)  9  Dowl.  960,  O.  S.  4  P.  &  Dav.  625 ;  1  Q.  B.  319. 

(b)  2  Stra  985.  (/)  2  Dowl.  272,  N.  S. ;  S.  C. 

(c)  1  B.  &  Aid.  297.  9  M.  &  W.  774. 
(rf)  3  Burr.  1886.  (m)  1  Brown.  81. 
(c)  2  Vcrn.  519.                                   (n)  3  T.  R.  388. 
if)  2  Vern.  457.                                 (o)  2  Scott's  N.  R.  645  ;  S.  C. 
(g)  7  B.  &  C.  423  ;  S.  C.  J  M.       2  M.  &  Gr.  549. 

&  Ry.  708.  (;j)  6  M.  &  W.  109. 

(A)  1  Dowl.  620,  N.  S.;  S.  C.  {q^  10  B.  &  C.  664  ;  S.  C.  6 

9  M.  &  W.  405.  M.  &  Ry.  625. 

(t)  1  Scott,  404;  S.  C.   1  Bing.  (r)  10  Ad.  &  £1.  453  ;  S.  C.  4 

N.  C.  444.  P.  &  Dav.  430. 

(*)  9  Dowl.  576,  O.  S. :  S.  C. 
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question,  viz.,  was  this  contract  proved  as  laid?  If  we 
were  to  hold  this  contract  to  be  within  the  4th  section  of 
the  29  Car.  2,  c  3,  and  so  required  to  be  in  writing, 
should  have  considerable  doubt  whether  there  was  here 
a  sufficient  memorandum  in  writing  to  satisfy  the  statute. 
But  it  appears  to  me  that  this  is  an  absolute  promise  to 
dischaige  a  defendant  from  execution,  and  falls  within  the 
decision  in  Goodman  v.  Chase  (a),  which  shews,  that  such  a 
promise  does  not  require  a  written  memorandum  to  satisfy 
the  statute.  It  is  an  original  promise,  and  not  a  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  another 
person,  but  a  promise  to  pay  a  debt  in  the  event  of  the 
other  contracting  party  doing  a  certain  act.  We  are  not, 
therefore,  at  present  embarrassed  with  that  question  ;  for  I 
confess,  if  this  really  were  a  case  within  the  Statute  of 
Frauds,  I  should  entertain  considerable  doubt  whether  there 
was  here  a  sufficient  memorandum  in  writing  to  satisfy  the 
statute.  The  contract  laid  in  the  declaration  is,  that  *^  in 
consideration  that  the  plaintiff  would  procure  the  release  of 
Robert  Steuart  from  and  out'  of  the  custody  of  the  sheriff 
under  the  writ,  on  payment  of  poundage  and  officers*  fees, 
the  defendant  promised  to  pay  the  amount  in  a  certain 
manner  therein  specified  ;'*  and  the  contract  so  laid  is  sought 
to  be  proved  by  what  took  place  at  the  time  of  the 
gotiationa  which  were  entered  into  between  the  plaiiintt^ 
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memorandum  as  a  proof  of  the  contract  set  forth  in  the       1843. 

declaration ;  the  first  of  which  is,  that  the  memorandum    ^^"'^'^""^ 

incorrectly  speaks  of  the  release  of  Robert  Steuart  as  of         v. 

something  which  had  already  taken  place ;  and  the  other, 

that  this  is  a  release  absolute,  whereas  in  the  declaration, 

the  release  is  described  to  have  been  on  payment  by  the 

defendant  of  the   sheriff's    poundage  and    officers'  fees. 

With  respect  to  the  first  of  these  objections,  I  think  the 

engagement  in  paper  might  be  read,  as  the  fact  really  was 

to  be  prospective  as  to  the  release,  as  thus :  **  I  promise  to 

pay  you  500il  in  one  month  after  this  date,  in  consideration 

of  your  having  then  released  Robert  Steuart  from  custody." 

The  second  objection  is,  that  this  memorandum  discloses 

an  unconditional  agreement,  whereas,  the  contract  as  laid 

in  the  declaration,  was  upon  condition,  that  is,  of  payment 

of  sheriff's  poundage,  &c.      But  it  is  to  be  remarked,  that 

the  special  case  gives   the   Court   liberty  to  draw  any 

inference  of  fact  which  a  jury  might  have  drawn ;  and  it 

appears  from  the  other  facts  stated,  that  the  memorandum 

was  accepted  by  the  party  to  whom  it  was  addressed,  who 

at  the  same  meeting  drew  up  an  order  directed  to  the 

sheriff's  officer  who  had   Robert  Steuart  in  custody,  by 

which  the  latter  was  to  be  discharged  on  payment  of  the 

sheriff's  poundage  and  other  charges,  the  judgment  against 

him  being  satisfied ;  and  the  case  goes  on  to  disclose  this 

additional   circumstance,    that    the   defendant   paid    the 

poundage  and  the  fees  usually  paid  on  the  discharge  of  a 

prisoner,  at  the  time  this  document  was  handed  over  to 

him.     Now  I   think  that  all    that    constitutes  sufficient 

evidence  to  warrant  a  jury  in  coming  to  the  conclusion 

that  the  parties  varied  the  terms  of  this  memorandum  by 

substituting  a  conditional  for  an  absolute  release;  so  that 

taking  this  memorandum  in  connection  with  the  other  facts 

of  the  case,  I  think  there  is  sufficient  proof  that  the  true 

consideration  for  this   agreement   was  that   the   plaintiff 

should  procure  the  release  of  Robert  Steuart  on  payment 

of  the  poundage  and  officers'  fees.     Then  it  is  said,  that 
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the  declaration  avers  the  consideration  to  be,  that  the 
plaintiff  should  procure  the  release  of  Robert  Steuart  from 
custody  under  the  said  writ  at  the  suit  of  the  plaintiff,  and 
not  a  release  of  him  from  custody  absolutely.  But  I  think 
the  release  was  proved  as  laid,  for  the  memorandum  of 
agreement  was  entitled  in  the  action  between  the  plaintiff 
and  Robert  Steuart,  and  is  addressed  to  the  plaintiff,  and 
speaks  of  his  procuring  a  release  of  the  then  defendant, 
which  I  think  only  means  to  procure  his  discharge  in  that 
action  and  no  more ;  and  that  he  has  satisfied  that  part  of 
the  contract  by  delivering  to  the  sheriff  his  discharge  in 
that  action ;  for  the  fact  is,  the  debt  is  entirely  discharged, 
for  when  a  plaintiff  once  consents  that  the  debtor  shall  be 
released  from  the  execution,  there  is  an  end  of  the  debt 
On  the  whole,  therefore,  looking  at  the  facts  of  this  special 
case,  and  bearing  in  mind,  that  there  was  no  necessity  for  a 
memorandum  in  writing,  I  think  this  contract  is  proved  as 
laid.  The  next  question  is  that  to  which  I  have  before 
adverted,  namely,  whether  the  preliminary  allegation  in 
the  declaration  is  proved,  which  alleges  that  judgment  was 
obtained  by  the  plaintiff  against  R.  Steuart  for  3007^  125., 
and  avers,  that  a  writ  of  ca.  sa.  was  directed  to  the  sheriff 
of  Middlesex,  indorsed  to  levy  2611Z.  7^.  3rf.,  and  interest 
on  2578/L,  besides  sheriff's  poundage  and  officers'  fees,  &c. 
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to  found  that  on  which  he  was  taken.  But  if  the  term  1813. 
"duly"  only  means  that  the  sheriff  duly  acted  on  the 
writ,  and  had  him  in  custody,  and  was  not  a  trespasser,  in 
that  case  the  averment  is  proved,  for  the  writ  in  his  hands 
is  sufficient  authority  to  justify  him.  That  I  think,  is  the 
way  in  which  we  ought  to  construe  this  declaration ;  and 
if  so,  there  is  ample  evidence  of  the  consideration  alleged 
to  support  this  promise.  It  states  in  substance,  that  the 
original  defendant  was  arrested  under  a  writ,  irregular  in 
itself,  and  from  which  arrest  he  possibly  might  have  been 
entitled  to  be  discharged  by  virtue  of  his  privilege  as  a 
member  of  Parliament,  (a  point  on  which  it  will  not  be  ne- 
cessary to  give  any  opinion) ;  that  the  plaintiff  released  him 
from  his  debt,  without  entering  into  any  question  as  to  his 
right  to  be  discharged  generally ;  and  without  putting  the 
defendant  to  the  trouble  of  applying  to  the  Court  on  the 
ground  of  the  irregularity  in  the  writ,  an  application  which 
after  all,  might  not  be  successful,  as  the  Court  would 
probably  have  amended  it.  A  discharge  from  such  an 
execution  is  an  ample  consideration  for  the  promise. 
Looking  at  the  place  in  the  declaration  where  the  word 
"  duly"  is  used,  I  think  its  meaning  must  be  taken  to  be, 
tliat  the  sheriff  duly  acted  on  the  writ,  and  was  not  a 
trespasser;  and  if  that  be  its  true  construction,  it  is  satisfied 
by  the  evidence  in  the  case.  The  next  question  is  raised 
on  the  third  issue,  namely,  that  the  plaintiff  did  not 
procure  the  release  of  the  said  R.  Steuart  from  custody, 
in  manner  and  form.  The  discharge  that  he  was  hereby 
bound  to  produce,  was  only  a  discharge  in  that  action,  and 
it  is  perfectly  clear  that  he  did  procure  that,  because  the 
moment  he  delivered  the  order  to  the  sheriff  to  dischaige 
Steuart,  he  was  discharged  from  the  operation  of  that  writ, 
and  that  was  all  the  parties  contemplated.  As  to  the  ob- 
jection about  the  judgment  being  irregular,  that  falls  pre- 
cisely within  the  scope  of  the  observations  I  have  already 
made.   I  do  not  think  it  was  irregular,  for  the  judgment  was 


318  CASES   ON    POINTS   OF    PRACTICK,    KXCII. 

1843,        signed  for  the  costs  as  well  as  the  debt.   These  three  issues 
BoTCHBE      ^"8^^  therefore,  to  be  found  for  the  plaintiff,  and  judgment 


V, 

Steuaet. 


entered  in  his  fitvour. 

GuRNEY  and  Rolfe,  B.s,  concurred. 


Judgment  for  the  Plaintiff. 
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Archbutt  V.  Pennell. 

JlmANCE  moved  for  a  rule,  calling  on  the  plaintiff  to 
deliver  further  and  better  particulars  of  his  demand. 
The  declaration  contained  counts  for  money  had  and 
received,  money  paid,  and  for  money  due  on  an  account 
stated.     The  bill  of  particulars  delivered  was  as  follows  : 

"This  action  is  brought  to  recover  the  sum  of  3901  i, 
being  a  sum  claimed  by  the  plaintiff  for  the  amount  of 
divers  sums  in  cash  paid,  and  the  value  of  divers  bills 
given  by  the  plaintiff  to  the  defendant,  at  various  times 
between  the  1st  of  November,  1842,  and  the  12th  of  May, 
1843,  as  for  the  purchase  money  of  the  paintings  here- 
under mentioned,  the  making  of  which  payments,  and 
giving  of  which  bills,   the  defendant   procured  from  the 
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of  6000/.,  and  that  he  was  ignorant  of  the  items  composing        184S. 
the  plaintiff's  claim,  and  could  not  safely  proceed  with  his 
defence  without  further  and  better  particulars. 

Lord  Abinger,  C.  B. — I  can  see  no  ground  for  the 
application.  The  defendant  must  know  what  the  plaindff 
is  proceeding  for,  as  a  list  of  the  pictures  is  furnished^ 
together  with  their  prices. 

Parke,  B. — These  particulars  appear  to  me  to  give 
more  information  than  such  documents  usually  do.  In 
general,  the  struggle  is  to  make  them  as  obscure  as  possible; 
here,  the  plaintiff,  in  eflPect,  says  to  the  defendant,  **you 
have  fraudulently  represented  certain  specific  pictures  to  be 
what  they  are  not,  and  I  bring  my  action  to  recover  the 
amount  I  advanced  upon  them." 

Gurnet  and  Rolfe,  B.s,  concurred. 

Rule  refused. 


Abrahams  by  his  next  Friend  r.  Taunton. 

J.  HIS  was  an  action  brought  by  Edward  J.  Abrahams,  an  To  make  «b- 
infant,  who  sued  by  his  prochein  amy,  Elizabeth  Abrahams,  for  payment  of 
A  verdict  had  been  found  for  the  defendant,  and  the  costs  J^'gSta** 
taxed  and  allowed  by  the  Master's  allocatur,  amounted  to  •"*7»  ^^^^  ^^ 

''  .  1  &  2  Vict 

63^  6«.     A  person  called  at  the  residence  of  the  prochein  c  no,  s.  is, 

amy  for  the  purpose  of  demanding  payment  of  the  costs,  cecJEngi  Ee" 

and  saw  her  daughter,  who  refused  to  tell  where  her  mother  '^'*"»f«  «■ »" 
,  case  of  an  at- 

was,  upon  which  he  explained  the  purpose  for  which  he  tachmentfor 
had  come,  and  left  a  copy  of  the  postea  and  allocatur,  on  costs, 
which  the  daughter  referred  him  to  the  attorney  in  the  ^^^  senice" 

cause.  *■  "***  cured  by 

the  prochein 
amy  appearing 
and  shewing  cause  against  the  rule. 
In  a  cause  in  which  £.  A.,  was  suing  by  hx§  next  friend,  an  affidarit  was  entiUed  E.  A., 
subg  by  her  next  friend. 
Hefi,  immaterial. 
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F. .  V.  Lee  obtained  a  rule,  calling  on  the  prochein  amy, 
to  shew  cause  why  she  should  not  pay  to  the  defendant  or 
his  attorney  the  amount  of  the  allocatur,  together  with  the 
costs  of  the  application. 


Ball  shewed  cause,  and  took  a  preliminary  objection  to 
the  affidavit  upon  which  the  rule  was  granted.  It  was  en- 
titled "  Edward  Joseph  Abrahams,  suing  by  Elizabeth 
Abrahams,  her  next  friend." 

Per  Curiam. — There  is  nothing  in  the  objection :  all 
that  can  be  said  is,  that  it  is  bad  grammar. 

Ball  shewed  cause  upon  the  merits.  The  practice  in 
cases  like  the  present  has  invariably  been  to  proceed  against 
the  prochein  amy  by  attachment  But  this  is  an  attempt 
to  issue  execution  under  the  1  &  2  Vict  c  110,  s.  18,  there 
should,  consequently,  have  been  a  personal  demand  of  the 
money,  and  service  of  a  copy  of  the  allocatur. 

F.  V.  Lee^  in  support  of  the  rule,  contended  that  if  it  was 
apparent  to  the  Court  that  the  party  kept  out  of  the  way  to 
avoid  service,  personal  service  would  be  dispensed  with. 
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Gurnet  and  Rolfs,  6.8,  concurred.  1848. 

Abrahams 
F.  V.  Lee  then  submitted,  that  the  prochein  amy  had  «• 

,,,^.,  .,  ..,  Tauhtom. 

waived  the  defisct  m  the  service  by  appeanng  m  the  present 

rule. 

The  Court  were  of  a  different  opinion,  and  dischaiged 
the  rule  with  costs. 

Rule  dischaiiged. 


Davies  v.  Jenkins. 

t^  ASE.     The  declaration  stated,  that  before  and  at  the   Cim  will  not 
time  of  committing  the  grievances,  &c.,  the  defendant  then  Jj^^JS^hlJ, 
being  one  of  the  attorneys  of  the  Court  of  our  lady  the  ^"**^*' 
Queen,  before  the  justices  of  her  bench  at  Westminster,  had  malice,  brinjn 
been  retained  and  employed  in  the  way  of  his  profession  imom  execu- 
as  such  attorney,  by  one  David  Jones,  to  commence  and  ^JJJ^^l^J^ 
prosecute  against  one  David  Davies,  an  action  at  the  suit 
of  the  said  David  Jones,  for  the  recovery  of  a  certaim  sum 
of  money,  then  alleged  to  be  due  and  owing  from  and  by 
the  said  David  Davies  to  the  said  David  Jones.     And  thd 
plaintiff  further  saith,  that  thereupon,  to  wit,  on,  &Cj  the 
defendant  as  such  attorney  as  aforesaid,  sued  out  of  the 
said  Court,  a  certain  writ  of  our  lady  the  Queen,  called  a 
writ  of  summons,  expressed  to  be  issued  in  an  action  of 
debt  at  the  suit  of  the  said  David  Jones,  and  to  be  directed 
to  David  Davies,  and  afterwards,  to  wit,  on,  &c,  prosecuted 
the  said  action  so  commenced  as  aforesaid,  and  then  caused 
such  proceedings  to  be,  and  such  proceedings  were  thereon 
had  in  the  said  action,  that  afterwards,  to  wit,  on,  &c.,  by 
consideration  and  judgment  of  the  said  Court,  the  said 
David  Jones   I'ecovered   in   the  said  action  against  the 
defendant  therein,  a  certain    debt  of  fit  4«.,  and  also 
7/L  14^.  6rf.,  which  in  the  same  Court  were  adjudged  to  the 
said  David  Jones  for  his  damages,  which  he  had  sustained, 
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as  well  on  occasioD  of  the  detention  of  the  said  debt,  as 
also  for  his  costs  and  damages  by  him  about  his  suit  in  that 
behalf  expended,  as  by  the  record,  &c.;  that  defendant 
afterwards,  to  wit,  &c.,  sued  and  prosecuted  out  of  the 
same  Court  a  writ  of  our  lady  the  Queen,  called  a  fieri  facias, 
directed  to  the  sheriff  of  Carmarthenshire,  whereby  the 
said  sheriff  was  commanded,  that  of  the  goods  and  chattels 
of  David  Davies  in  his,  the  said  sheriff's  bailiwidc,  the  said 
sheriff  should  cause  to  be  levied,  as  well  the  said  debt  of 
6L  4«.,  as  also  the  said  71.  \4s.  6e/.,  adjudged  to  the  said 
David  Jones  as  aforesaid,  together  with  interest,  &c., 
which  said  writ  was  indorsed  to  levy  lOZ.  6s.  6d!,,  and 
interest  as  therein  expressed,  and  I5s.  for  costs  of 
execution,  besides,  &c.;  that  the  defendant  caused  the 
said  writ  of  fieri  facias  to  be  delivered  to  the  sheriff  of 
Carmarthenshire,  and  that  the  defendant  then  caused  and 
procured  a  mandate  to  be  issued  by  the  sheriff  to  the  bailiff 
of  the  liberty  of  Ridwelly,  in  the  said  county,  for  levying 
in  the  said  liberty  the  said  several  sums,  and  caused  and 
procured  the  said  mandate  to  be  delivered  to  the  bailiff  of 
the  said  liberty,  who  delivered  it  to  his  bailifis  to  be 
executed.  Averment,  that  at  the  respective  times  of 
committing  the  several  grievances,  &c.,  the  plaintiff  was 
not  indebted  to  the  said  David  Jones  in  any  sum  or  sums 
of  money  wha 
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said  other  proceedings  thereupon  had  in  the  said  Court  as  ^  IS4S. 
aforesaid  to  be  taken,  and  the  said  writ  of  fieri  ftcias  and 
mandate  to  be  issued  against  the  plaintiff  instead  of  the 
person  against  whom  the  defendant  was  retained  and 
employed,  to  commence  and  prosecute  the  said  action  as 
aforesaid;  and  the  plmntiff  further  says,  that  the  defendant 
by  himself,  and  his  agents  and  servants  in  that  behalf,  to 
wit,  on,  &c,  so  carelessly,  negligently,  and  improperly 
conducted  himself  in  the  prosecution  and  management  of 
the  said  action,  and  the  proceedings  therein,  that  by  and 
through  the  mere  negligence,  carelessness,  and  improper 
conduct  of  the  defendant  and  his  agents  and  servants  in 
that  behalf,  and  for  want  of  due  and  proper  care  and 
attention  on  his  and  their  part  and  behalf  as  to  the  service 
of  a  copy  of  the  said  writ  of  summons,  and  of  a  notice  of 
declaration  in  the  said  action,  neither  a  copy  of  the  said 
writ,  nor  any  such  notice  was  ever  served  on  the  plaintiff 
or  any  one  on  his  behalf,  and  he  the  plaintiff  did  not  till 
after  the  said  warrant  was  delivered  to  the  said  bailifls  for 
execution  as  aforesaid,  know  of  the  same  proceedings  or 
any  of  them,  and  for  want  of  such  knowledge  he  the  plaintiff 
did  not  nor  could  by  application  to  the  said  Court  or 
otherwise  prevent  the  same  judgment  from  being  obtained 
and  enforced  against  him  the  plaintiff;  and  the  plaintiff 
further  says,  that  the  defendant  by  himself,  and  his  agents^ 
and  servants  in  that  behalf,  so  carelessly,  negligently,  and 
improperly  conducted  and  behaved  himself  in  the  premises, 
that  by  and  through  the  mere  carelessness,  negligence  and 
improper  conduct  of  the  defendant  and  his  agents  and 
servants  in  that  behalf,  and  for  want  of  due  and  proper  care 
and  attention  on  his  and  their  part  in  ascertaining  who  was 
the  person  against  whom  the  said  David  Jones  had  retained 
and  employed  the  defendant  to  commence  and  prosecute 
an  action  at  the  suit  of  the  said  David  Jones  as  aforesaid^ 
the  said  writ  of  fieri  facias,  and  the  said  mandate  and  warrant 
were,  to  wit,  on,  &c.,  within  the  said  liberty  put  in  force, 
used,  exercised,  and  executed  against  the  cattle,  goods  and 
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chattels  of  the  plaintiff,  to  wit,  by  the  said  bailiffs,  who  then 
as  such  bailiffs  as  aforesaid,  entered  into  such  dwelling-house, 
buildings,  and  close  of  the  plaintiff,  and  then  as  such 
bailiffs,  &c.,  seized  and  took  in  execution  certain  cattle, 
goods,  and  chattels,  to  wit,  &c.,  of  the  plaintiff  then  being  in 
the  said  dwelling-house,  buildings,  &c.,  and  of  great  value, 
to  wit,  of  the  value  of  50L  and  then  remained  in  the  said 
dwelling-house,  &c.,  in  possesson  of  the  said  cattle,  &c.,  for 
a  long  space  of  time,  to  wit,  for  the  space  of  five  days,  &c., 
alleging  special  damage. 

Special  demurrer,  assigning  for  cause  that  the  said  count 
is  uncertain,  obscure,  and  ambiguous  in  this,  to  wit,  that  it 
is  ambiguous,,  whether  by  the  allegation  made  in  the  said 
first  count,  that  the  defendant,  as  the  attorney  of  the  said 
David  Jones,  prosecuted  the  said  action  therein  described, 
and  caused  such  proceedings  to  be  thereupon  had  in  that 
action,  that  the  said  David  Jones,  by  the  consideration  and 
judgment  of  the  Court  therein  mentioned,  recovered  in 
the  said  action  against  the  defendant  therein,  it  is  meant 
to  be  alleged  that  the  said  David  Jones  recovered  against 
the  now  plaintiff,  or  against  some  other  David  Davies. 
And  that  if  it  meant  that  the  recovery  in  the  said  action 
was  against  some  other  David  Davies,  then  the  said  count 
is  inconsistent  and  repugnant,  in  this,  that  in  the  latter  part 


V. 

Jenkins. 
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now  plaintiff  is  estopped  from  making  any  such  averment,  l^^^* 
because  it  appears  on  the  &ce  of  the  said  first  count,  that  Da^^us 
before  the  issuing  and  execution  of  the  writ  of  fieri  facias 
therein  mentioned,  the  said  David  Jones  had  recovered  a 
judgment  against  him,  the  now  plaintiff,  for  the  debt  and 
costs  therein  mentioned.  And  the  plaintiff  is  further 
estopped  by  the  said  judgment  so  appearing  to  have  been 
recovered  against  him,  from  averring  that  the  said  David 
Jones  did  not  retain  or  employ  the  now  defendant  to  com- 
mence or  prosecute  the  said  action  against  the  now  plaintiff. 
And  the  averment  in  the  said  count,  that  through  the 
careless  and  improper  conduct  of  the  defendant,  the  said 
writ  of  fieri  &cias  was  executed  against  the  goods  and 
chattek  of  the  now  plaintiff,  is  insensible  and  repugnant, 
because  there  could  be  no  carelessness  or  impropriety  in 
executing  the  writ  of  fieri  facias  against  the  goods  and 
chattek  of  the  plaintiff,  inasmuch  as  it  appears  that  a 
judgment  upon  which  the  writ  of  fieri  fiicias  issued  had 
been  recovered  against  the  now  plaintiff.  And  that  if  it 
be  meant  by  the  said  allegation  in  the  earlier  part  of  the 
said  count,  or  by  the  other  averments  therein,  that  the  said 
David  Jones  recovered  against  some  other  person  than  the 
now  plaintiff,  the  present  action  should  have  been  an  action 
of  trespass  vi  et  armis,  and  not  an  action  on  the  case ;  for 
then  the  damages  alleged  to  have  been  sustained  by  the 
plaintiff  are  in  substance  alleged  to  have  been  the  conse^ 
quence  of  the  defendant's  having  caused  a  writ  of  fieri 
facias  on  a  judgment  against  a  stranger,  to  be  executed 
on  the  goods  and  chattels  of  the  plaintiff,  which  would 
have  been  a  mere  trespass.  And  that  the  said  count  is 
ambiguous,  uncertain,  and  unintelligible  in  this,  to  wit, 
that  it  does  not  shew  with  sufficient  certainty  and  clearness, 
but  leaves  it  uncertain  and  ambiguous,  whether  the  now 
plaintiff  means  to  state  as  his  cause  of  action,  that  the  now 
defendant  improperly  obtained  a  judgment  obtained  against 
some  other  person  to  be  executed  against  the  now  plaintiff, 
or  that  the  now  defendant  improperly  obtained  a  judgment 
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against  the  now  plaintiff,  without  serving  him  with  the  writ 
of  summons  and  notice  of  declaration,  and  also  that  the 
said  count  is  too  general  and  bad  for  want  of  sufficient 
certainty  and  particularity  in  this,  that  it  does  not  state  or 
explain  in  what  the  alleged  negligence,  carelessness,  and 
improper  conduct,  or  any  or  either  of  them,  of  the  now 
defendant  consisted,  or  in  what  respect  he  conducted 
himself  negligently,  improperly,  and  carelessly. 

The  points  marked  for  argument  on  the  part  of  the 
plaintiff  were,  that  the  count  is  good,  and  shews  that  the 
defendant,  being  instructed  to  sue  another  person,  sued  the 
plaintiff  to  judgment  and  execution  levied :  that  it  states  a 
threefold  injury  arising  from  the  defendant's  negligence, 
first,  that  he  vexed  the  plaintiff  with  a  groundless  and  un- 
authorized action;  secondly,  that  the  defendant  so  con- 
ducted that  action,  that  the  plaintiff  did  not  know  of  it  till 
after  execution  issued,  and  had  no  opportunity  of  pre- 
venting judgment ;  and  thirdly,  that  through  the  cofltinued 
negligence  of  the  defendant,  the  execution  was  actually 
enforced  against  the  plaintiff:  that  any  one  of  these  heads 
of  complaint  would  sustain  the  action :  that  they  are  not 
repugnant,  and  all  furnish  legitimate  elements  for  the 
estimation  of  damages:  that  there  is  no  ambiguity:  that 
the  count  states  the  proceedings,  inclusive  of  the  judgment 
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pleaded:  that  the  all^ation  that  the  plaintiff  was  not  1843. 
indebted  to  Jones  might  be  rejected,  without  impairing  ^^"^^^^^ 
the  soflkiency  of  the  count :  that  if  the  judgment  had  been 
against  another  person  than  the  plaintiff,  case  might  be 
maintained  against  the  defendant,  through  whose  neg- 
ligence the  oflkers  took  the  plaintiff's  goods  in  execution: 
that  the  count  sufficiently  indicates  in  what  the  negligence 
and  impropriety  complained  of  consisted,  viz.,  in  the  want 
of  due  care  in  ascertaining  the  identity  of  the  party  to 
be  sued. 

E.  V.  fFUUams,  in  support  of  the  demurrer.  The  count 
in  question  is  clearly  bad  on  general  demurrer.  Perhaps^ 
therefore,  the  Court  will  think  it  unnecessary  to  discuss 
the  grounds  which  are  specially  assigned.  If  the  goods  of 
the  plaintiff  have  been  improperly  taken  in  execution,  he 
nuy  maintain  trespass,  but  this  form  of  action  will  not  lie. 
Hie  declaration,  in  substance,  amounts  to  this,  that  the  plain- 
tiff has  sustained  some  loss  and  inconvenience,  by  reason  of 
the  process  of  the  Court  having  been  put  in  force  against 
him  by  mistake.  There  is  no  allegation  of  malice,  or  of  the 
want  of  probable  cause,  and  it  is  submitted,  that  an  action 
will  not  lie  for  damage  resulting  from  the  mere  process  of 
law,  where  the  injury  has  not  been  wilfidly  and  maliciously 
committed,  Scheibel  v.  Fairbain  (a),  Lewis  v.  Morris  {by. 
Where  an  action  was  brought  by  a  debtor  against  a  creditor, 
for  arresting  the  former  on  a  c&  sa.  to  an  excessive  amount, 
and  ccmtrary  to  the  terms  contained  in  the  defeasance  to  a 
warrant  of  attorney,  it  was  held  that  the  want  of  an  aver- 
ment of  malice  was  fiual,  after  verdict,  Saxon  v.  Castk  (c). 
So  where  the  plaintiff's  attorney  in  an  action  in  which  the 
defendant  had  given  bail,  procured  an  order  for  the  render 
of  the  defendant  in  discharge  of  his  bail,  it  was  held,  that 
such  principal  could  not  maintain  an  action  against  the 
attorney  for  the  render,  without  proving  malice  in  fact, 

(a)  1  B.  &  P.  388.  (c)  6  Ad.  &  El.  652 ;  S.  C. 

(6)  2C.  &M.  712.  1  N.  &P.  661. 
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Porter  v.  Weston  (a).  There,  Tindal,  C.  J.,  says,  "  the  pre- 
sent case  may  be  considered  as  in  some  degree,  though  not 
perhaps  entirely,  analogous  in  principle  to  those  cases  where 
a  party  is  held  to  bail  by  a  plaintiff  who  arrests  for  a  sum 
greater  in  amount  than  that  which  happens  to  be  due,  there, 
in  point  of  law,  the  party  arrested  cannot  support  an  action 
or  be  allowed  to  recover,  if  malice  be  not  an  ingredient 
*  *  *  So  again,  if  an  attorney  should  happen  to  mistake 
the  directions  of  his  client,  conveyed  in  a  letter,  and  make 
an  arrest  in  consequence  of  such  mistake,  who  in  such  case 
would  say  that  an  action  could  be  maintained  against  the 
party  who  procured  the  arrest  to  be  made,  if  there  were 
not  something  more  than  the  mere  misconception  of  the 
letter;  if  he  were  not  under  the  influence  and  direction  of 
some  principle  of  a  malicious  nature  towards  him,  of  whose 
arrest  he  was  the  cause  ?"  The  present  declaration  shews 
a  good  judgment,  and  a  writ  well  executed,  yet  there  is  no 
allegation  of  malice.     He  was  then  stopped  by  the  Court 


Henderson,  contriL  Where  substantial  injury  has  re- 
sulted from  the  use  of  the  process  of  the  Court,  an  action 
may  be  maintained  though  malice  is  not  alleged.  The  law 
requires  every  man  so  to  exercise  his  rights,  as  not  to  oc- 
casion injury  to  others,  and  upon  that  general  principle. 
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Lord  Abingbii,  C.  B. — ^I  have  do  doubt  about  any  part  ^  1B4S. 
of  the  case.  The  declaration  is  bad  on  special  demurrer, 
and  even  supposing  Mr.  Henderson  right,  the  declaration  is 
nevertheless  bad,  because  it  presents  on  its  iace  a  trespass 
committed  under  colour  of  a  writ  of  fieri  fisM^ias,  such  writ 
not  being  founded  on  any  judgment  against  the  present 
plainti£  This  is  a  new  attempt — to  the  best  of  my  re- 
collection the  first  of  its  kind—and  if  we  were  to  encourage 
it,  it  would  give  rise  to  an  abundant  variety  of  actions 
against  attorneys.  Suppose  the  case  to  be  as  stated,  that 
the  defendant  is  instructed  to  bring  an  action  against 
David  Davies,  and  the  present  plaintiff  bears  the  same 
name,  and  that  the  process  is  served  on  him,  it  is  obvious 
that  if  he  defends  the  action,  the  result  must  be  a  verdict 
in  his  fiivour.  But  if  the  process  is  served  on  the  right 
man,  and  execution  is  sued  out  against  the  plaintiff,  without 
the  least  suspicion  of  malice  or  evil  intention,  but  through 
a  mere  mistake  in  the  name,  and  the  sheriff  takes  his 
goods  in  execution,  he  is  entitled  to  bring  an  action  of 
trespass,  and  in  support  of  that,  he  might  shew  that  the 
action  was  brought  against  another  man,  who  was  served 
with  the  process,  and  had  judgment  entered  up  against 
him.  All  that  is  consistent  with  the  facts  alleged  in  this 
declaration.  If  the  present  plaintiff  was  never  served  at 
all,  from  the  beginning  to  the  end  of  the  action,  how  he 
can  imagine  the  action  to  be  against  him,  it  is  difficult  to 
conceive,  when  he  is  not  served  with  any  process  until 
after  final  judgment  The  suing  out  a  writ  is  nothing, 
unless  it  is  also  served ;  there  must  be  some  ground  for 
judgment  in  some  form  or  other.  Suppose  the  defendant 
has  brought  an  action  against  a  wrong  person,  and  prose- 
cuted it  to  final  judgment,  by  mistake,  and  without  malice, 
he  is  not,  therefore,  liable  to  an  action.  If  such  a  pro- 
position could  be  sustained,  see  the  consequences.  It  is 
said  that  an  attorney  is  bound  by  the  instructions  of  his 
client,  to  bring  the  action  against  the  particular  individual 
named,  but  if  an  attorney  is  to  be  deemed  guilty  of  neg- 
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ligmce  in  not  ascertaining  the  identity  of  every  individual 
upon  whom  he  is  instructed  to  serve  process,  he  might  also 
be  liable  to  an  action  at  the  suit  of  his  client,  for  a  breach 
of  contract,  and  if  so,  he  would  be  equally  liable  if  he  was 
instructed  to  ascertain  whether  or  no  a  debt  was  due,  and 
he  arrived  at  a  wrong  conclusion.  A  party  could  not  main- 
tain such  an  action,  but  if  the  present  action  could  be 
maintained,  that  could  also.  Suppose  a  person  employs 
an  attorney  to  bring  an  action  against  partners,  and  he 
brings  it  against  A.  B.  C.  and  D.,  and  fails  to  prove  D.  a 
partner,  is  he  to  be  liable  in  action  for  negligence  in  not 
ascertaining  the  names  of  the  partners  before  he  issued 
process  against  them?  If  that  were  so,  I  do  not  know 
where  it  would  end,  for  every  mistake  made  by  an  attorney, 
be  would  be  liable  to  an  action  though  there  was  no  im- 
putation on  his  professional  knowledge.  It  is  sufficient, 
however,  to  say,  in  the  present  case,  that  if  the  party  against 
whom  the  execution  issued,  had  applied  to  set  it  aside, 
the  Court  would  have  done  so,  and  then  he  might  have  had 
an  action  of  trespass.  That  is,  in  fact,  what  the  declaration 
states,  that  he  is  now  in  a  position  to  maintain  trespass. 
There  is  no  malice  here,  it  is  a  mere  mistake,  and  both  on 
the  special  demurrer,  and  on  the  general  grounds  which  I 
have  stated,  our  judgment  ought  to  be  for  the  defendant. 
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Daviesy  and  that  execution  issued  against  the  present 
plaintiff,  the  action  should  have  been  against  the  sheriff, 
for  he  was  guilty  of  levying  execution  upon  a  peraon 
against  whom  no  judgment  had  been  signed.  Take  the 
other  alternative,  and  suppose  the  declaration  means  that 
throughout,  the  attorney  has  conducted  the  proceedings 
against  a  person  not  originally  intended,  then  that  person 
had  a  valid  defence  to  the  action,  and  would  have  recovered 
his  costs.  If  it  be  asked  what  further  remedy  has  he,  I 
answer,  that  by  the  law  of  this  country,  if  the  proceedings, 
though  wrongful,  are  without  malice  and  by  mistake,  it  is 
a  damnum  sine  injuria,  and  no  action  will  lie.  We  all 
know  that  every  defendant  against  whom  an  unsuccessful 
action  is  brought,  is  put  to  some  additional  costs,  it  is  a 
misfortune  for  which  there  is  no  remedy. 


1843. 


Judgment  for  Defendant 


Carlon  v.  Kenealt. 

JUaNCE  had  obtained  a  rule,  calling  on  the  defendant  to 
shew  cause  why  a  demurrer  to  the  declaration  in  this  case 
should  not  be  set  aside.  The  action  was  by  the  indorsee  against 
the  maker  of  a  promissory  note,  and  the  declaration  stated, 
that  the  defendant  on,  &c.,  made  his  promissory  note,  and 
delivered  the  same  to  T.  C,  and  thereby  promised  to  pay  the 
said  T.  C.  or  order,  52/.  1 0*.,  by  two  equal  instalments  on  the 
1st  of  May,  1843,  and  the  Ist  of  November,  1843,  and  that  the 
whole  amount,  52/.  lOs,  should  become  immediately  payable 
on  de&ult  being  made  in  any  part  of  the  first  instalment, 
and  the  said  T.  C.  indorsed  the  note  to  the  plaintiff,  &c. 
To  this  declaration  the  defendant  demurred,  on  the  ground 
that  the  instalment  on  the  promissory  note  being  made 
payable  by  way  of  condition  and  penalty  immediately  on 
default  in  payment  of  the  first  instalment,  the  note  was  not 


A  defendant 
having  demur- 
red to  a  de- 
claration by 
indonee 

r'nst  maker 
prominorjr 
note,  payable 
by  two  instal- 
ments, with  a 
proviso  that 
the  whole 
amount  should 
be  pavable  on 
default  made 
in  payment  of 
any  part  of  the 
first  instalment ; 
the  Court  re- 
fused to  set 
aside  the  de- 
murrer as  fri- 
volous. 
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1849.        made  according  to  the  custom  of  merchants  with  regard  to 
^"^^^^J^^     inland  bills  of  exchange,  and  consequently  the  title  thereto 
*•  and  right  of  action  could  not  pass  by  indorsement 

AJUfSALYa 

Lvtih  shewed  cause.  The  Court  will  not  entertain  an 
^>plication  of  this  nature  unless  the  demurrer  is  clearly 
frivolous,  since  they  would  otherwise  deprive  the  party  of 
his  writ  of  error.  Papineau  v.  King  (a).  Here  there  is 
substantial  ground  of  demurrer,  for  it  is  questionable 
whether  a  note  of  this  description  is  within  the  3  &  4  Ann. 
c  9.  The  time  of  payment  depends  upon  a  contingency, 
and  there  is  no  authority  to  shew,  that  such  a  note  can  be 
indorsed  so  as  to  enable  the  indorsee  to  sue  upon  it ;  can  it 
be  said  that  the  payee  contracted  with  the  plaintiff  to  pay 
the  whole  amount  upon  default  in  payment  of  the  first 
instalment  by  the  maker  ? 

Hance,  in  support  of  the  rule. 

Per  CuRiABf. — We  think  the  point  admits  of  argument, 
and  that  we  should  not  be  justified  in  setting  aside  the 
demurrer  as  frivolous. 

Rule  discharged. 
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The  action  was  in  covenant  for  the  non-payment  of  an  1843. 
annuity,  and  the  declaration  stated,  the  grant  of  an 
annuity  of  194/.,  to  be  paid  by  four  equal  quarterly 
payments,  and  that  for  the  better  securing  the  said  annuity, 
the  defendant  demised  to  trustees,  a  certain  rectory  and 
prebendal  stall;  it  then  set  out  a  covenant  by  the  de- 
fendant for  the  payment  of  the  annuity,  and  alleged  as  a 
breach,  the  nonpayment  thereo£ 

The  defendant,  who  was  under  terms  of  pleading  issuably, 
pleaded,  that  the  indenture  was  made  with  the  exjuness 
view  of  chaining,  and  was  a  charge  upon  the  said  rectory, 
which  was  a  benefice  with  cure  of  souls,  within  the  13  flliz. 
c  20,  and  that  the  indenture  and  security  were  made 
with  intent  to  evade  the  provisions  of  that  statute. 

Kelly t  {Cother  with  him,)  shewed  cause.  The  plea 
affords  no  defence  to  the  action.  Though  a  grant  of  a 
rent-charge  by  a  rector  or  vicar  out  of  his  benefice  is  void 
by  the  13  Eliz.  c.  20,  yet  if  the  deed  contains  a  personal 
covenant  to  pay  the  rent-charge,  an  action  may  be 
maintained  on  it  Mouys  v.  Leahe  (a).  The  case  is 
analogous  to  that  of  the  mortgage  of  a  vessel  which  might 
be  void  for  want  of  registry,  yet  the  mortgagor  would  be 
liable  on  his  covenant.  Kerrison  v.  Cole  (6).  (He  was 
stopped  by  the  Court) 

E.  James,  in  support  of  the  rule.  The  case  of  Mauys  v. 
Leake  turned  partly  upon  the  validity  of  a  warrant  of 
attorney,  given  as  a  collateral  security  for  the  payment  of 
the  annuity.  Here,  the  deed  set  forth  in  the  declaration 
expressly  charges  the  benefice.  Saltmarshe  v.  Hewett  (c)^  is 
an  authority  in  point 

Lord  Abinoer,  C.  B. — The  rule  must  be  discharged. 
The  plea  is  clearly  non  issuable,  as  it  is  impossible  for  the 

(nj  ST.  R.  411.  (c)  1   Ad.  &  E.  812;  S.  C. 

(b)  8  East,  231.  3  N.  &  M.  656. 
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Sloanb 

V. 

Packman, 


plaintiff  to  raise  a  material  issue  upon  it.  If,  as  the 
defendant  contends,  the  deed  is  void,  he  should  have 
set  it  out  upon  oyer  and  demurred. 

Parke,  B. — The  plea  states  no  fact  upon  which  the 
plaintiff  could  go  to  a  jury.  The  case  must  be  governed 
by  Mouys  v.  Leakey  which  shews,  that  the  statute  avoids  the 
charge  only,  but  not  the  deed  that  contains  it. 


RoLFE,  B.,  concurred 


Rule  discharged. 


In  covenant 
against  a  de- 
fendant at  as- 
aigneeof  a 
lease,  a  plea 
by  him  in 
abatement, 
that  the  estate, 
&c..  Tested  in 
him  jointly 
with  another 
person,  is  bad, 
tor  not  setting 
out  tbc  titk 


Heap  and  Another,  Executors,  &c.  v.  Livinoston  and 
Brooks. 

Covenant  by  the  executors  of  a  lessor.  The  decla- 
ration in  substance  stated  that  J.  Heap,  since  deceased, 
demised  certain  premises  to  J.  Shaw,  who  covenanted  for 
the  payment  of  rent  and  the  repair  of  the  premises :  that 
J.  Shaw  died,  having  niade  the  defendants  his  executors, 
and  that  all  the  estate,  right,  title  and  interest  of  J.  Shaw 
in  the  said  demised  premises  vested  in  the  defendants  by 
assignment :  breaches,  non  payment  of  rent,  and  non  repair 


TRINITY    TERM,   6    VICT.  336 

wise,  that  the  Court  might  see  if  the  estate  did  legally  vest        1843. 

in  Brammall  jointly  with  the  two  defendants,  and  that  the     """^^^Z 

defendants  might  be  able  to  crave  oyer  of  any  deed,  and    «^  Anochar 

know  how  to  fix  Brammall  in  another  action*  Liyingston 

tod  BftooKs. 

Cleasbjff  in  support  of  the  demurrer.  The  plea  is  bad 
for  uncertainty.  The  defendants  are  charged  as  assignees 
of  the  term,  and,  in  order  to  render  the  defence  available, 
the  plea  should  have  shewn  in  what  way  Brammall  became 
jointly  liable  with  the  defendants.  The  law  with  respect 
to  alleging  title  is  thus  laid  down  in  Stephen  on  Pkadinfft 
c  2y  s.  4,  r.  5 : — '^  The  rule  on  this  subject  appears  in 
general  to  be,  that  it  is  not  necessary  to  allege  title  more 
precisely  than  is  sufficient  to  shew  a  liability  in  the  party 
chaiged,  or  to  defeat  his  present  claim.  Except  as  fiur  as 
those  objects  may  require,  a  party  is  not  compellable  to 
shew  the  precise  estate  which  his  adversary  holds ;  even  in 
a  case  where,  if  the  same  person  were  pleading  his  own 
title,  such  precise  allegation  would  be  necessary.  The 
reason  of  this  difference  is,  that  a  party  must  be  presumed 
to  be  ignorant  of  the  particulars  of  his  adversary's  title, 
though  he  is  bound  to  know  his  own."  [Parke,  B. — ^Is  there 
any  precedent  of  a  plea  in  abatement  setting  out  title  ?] 
It  is  believed  not,  but  there  seems  no  reason  why  the  same 
principle  should  not  apply,  whether  the  plea  be  in  abate- 
ment or  in  bar.  An  executor  who  pleads  in  abatement 
must  set  out  the  will,  which  seems  the  less  necessary,  as 
there  is  but  one  mode  in  which  he  could  acquire  title.  A 
plaintiff  who  derives  title  fi*om  a  lessor,  could  not  aver 
generally  that  all  the  estate  and  interest  of  the  lessor  vested 
in  him  by  assignment.  So  in  this  case,  the  defendant,  who 
must  be  cognizant  of  his  own  title,  ought  to  set  it  out. 
Greater  certmnty  is  required  in  pleas  in  abatement,  than 
in  pleas  in  bar. 

J.  W.  Smithy  contr^     First,  upon  principle  the  plea  is 
good.     The  subject-matter  of  defence  might  have  been 
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Heap 
tod  Another 

V. 
LlVINOITOII 

tod  Brooks. 


raised  by  plea  in  bar.  If  the  defendants  bad  traversed  the 
general  allegation  in  the  declaration  that  the  estate,  right, 
title,  and  interest  of  J.  Shaw  in  the  premises  came  to  and 
vested  in  them  by  assignment,  the  plaintiffs  could  not  have 
succeeded  on  that  issue  without  proving  that  the  entire 
estate  vested  in  the  two  defendants.  Hare  v.  Catar(a). 
It  is  difficult,  therefore,  to  see  in  what  way  the  plaintifis 
are  prejudiced  by  the  present  plea,  as  they  now  get  a 
better  writ,  and  obtain  more  information  than  if  the  de- 
fendants had  traversed  the  averment  in  question.  Perhaps 
the  plea  may  be  bad  as  an  argumentative  traverse;  but 
that  ground  of  demurrer  is  not  assigned.  The  3  &  4  Wm.  4, 
c.  42,  8.  10,  appears  to  have  contemplated  a  plea  of  this 
description,  for  it  provides  that  where  after  plea  in  abate- 
ment, the  plaintiff,  without  trial,  shall  commence  another 
action  against  the  defendants  and  the  persons  named  in  the 
plea  of  abatement  as  joint  contractors,  and  it  shall  after- 
wards appear  that  all  the  original  defendants  are  liable,  but 
that  one  or  more  of  the  persons  named  in  the  plea  in  abate- 
ment are  not  liable,  the  plaintiff  shall  nevertheless  be 
entitled  to  a  verdict  and  judgment  against  the  defendants, 
who  shall  appear  to  be  liable,  and  every  defendant  who  is 
not  so  liable  shall  have  judgment  and  his  costs,  as  against 
the  plaintiff,  who  shall  be  allowed  the  same  against  the 
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the  probate.]     If  the  rule  were  as  contended  for  by  the       1843. 
plaintiff,  it  would,  in  many  cases,  be  productive  of  great    ^~^[l^ 
inconvenience  and  hardship.     Though  a  joint-tenant  might    and  Anoclier 
set  out  his  title  vnth  precision,  yet  it  is  different  vnth  a    Livimgston 
tenant  in  common,  who  may  have  acquired  his  title  after 
many  mesne  assignments,  and  may  know  nothing  of  the 
title  of  his  companions. 

Geatby  in  reply.  In  Hare  v.  Catar,  the  plaintiff  sought 
to  chaige  the  defendant  as  assignee  of  all  the  estate,  &c«, 
whereas  it  appeared  that  he  was  assignee  of  part  only. 
[Parke^  B. — The  same  principle  applies  here,  and  that  case 
was  recognised  by  the  Court  of  Common  Pleas  in  Curtis 
V.  Spiity  (a)].  There  can  be  no  hardship  in  requiring  a 
defendant  to  set  out  his  title  fully,  for  if  he  is  sued  as  joint- 
tenant,  he  is  seised  per  my  et  per  tout,  and  may,  therefore, 
reasonably  be  expected  to  know  his  title ;  if  he  is  possessed 
as  tenant  in  common,  he  is  at  least  bound  to  set  out  his 
own  title,  though  he  may  know  nothing  of  that  of  his  com- 
panion& 

Cur.  adv.  vuJt 

The  judgment  of  the  Court  was  delivered  by 
Parks,  B.  (after  stating  the  pleadings). — In  this  case  the 
defendants  have  pleaded  in  abatement  the  non-joinder  of 
another  tenant  as  joint  assignee  of  the  term  in  the  pre- 
mises, and  the  objection  raised  by  the  special  demurrer  is, 
that  the  plea  does  not  state  his  title  specially.  We  are  of 
opinion  that  the  objection  is  well  founded.  The  general 
form  of  pleading  is  allowed  to  the  plaintiff,  because  he  can^ 
not  be  presumed  to  know  the  particulars  of  the  defendant's 
title ;  but  the  reason  ceases  when  the  defendant  pleads  his 
own  title  as  joint-tenant,  for  he  must  be  presumed  to  know 
how  he  became  such.  On  principle,  thei^fore,  the  plain- 
tiff's objection  is  well  founded.     There  are  no  precedents 

(a)  1  Bing.  N.  C.  766 ;  S.  C.  1  Scott,  737. 
VOL.  T.  Z  1>.   P.   C. 
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LnriNosTON 
and  Brooks. 


precisely  in  point,  but  there  are  some  which  afford  some 
analogy.  In  real  actions  where  the  defendant  pleads  joint- 
tenancy,  he  ought  to  say  by  whose  feofiment ;  the  authority 
for  that>.  Dyer,  32  a ;  Com.  Dig.  tit  "  Abatement^'  (E  5). 
And  in  an  action  against  an  executor,  a  plea  in  abatement 
of  non-joinder  of  another  executor,  states  that  the  testator 
made  his  will,  and  appointed  him  co-executor;  for  that 
there  is  a  precedent  in  Brownlow  Redivivus,  p.  199,  and 
another,  p.  200.  It  was  argued  that  this  was,  properly, 
a  plea  in  bar,  and  was  good  in  substance,  and  if  it  were  so, 
it  would  be  good  on  this  demurrer,  there  being  no  special 
demurrer,  on  the  ground  that  it  is  an  argumentative  traverse 
of  the  averment,  that  all  the  estate  vested  in  the  defendants 
by  assignment  The  case  of  Hare  v.  Catar  was  cited,  to  which 
may  be  added  that  of  Curtis  v.  Spittyy  where  the  Court  of 
Common  Pleas  held,  that  the  defendant,  the  assignee  of 
part  of  the  land  only  was  entitled  to  the  verdict  on  the 
issue  that  all  the  estate  did  not  vest  in  him  by  assignment ; 
contraiy  to  the  dictum  of  Littledale,  J.,  in  Merceron  v. 
Dawson  (a).  In  this  case  the  defendant  does  not  take  part 
of  the  estate,  he  is  seised  per  my  et  per  tout  in  the  whole. 
The  cases  cited  do  not  apply  ;  the  plea  is  properly  pleaded 
in  abatement,  but  for  the  reasons  before  given  is  bad  in 
point  of  form.     There  must  be  judgment  for  the  plaintiff 
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was  satisfied.     The  defendant,  by  his  plea,  put  in  issue  the 
bankruptcy. 

At  the  trial  before  Lord  Denmatif  C.  J.,  at  the  Surrey 
Spring  Assizes,  it  appeared,  that  the  action  was  commenced 
after  the  5  &  6  Vict  c.  122  came  into  operation,  and  the 
only  evidence  to  prove  the  bankruptcy  was,  a  copy  of  the 
London  Oazette  of  the  11th  of  November,  1842,  (the  day 
on  which  the  statute  came  into  operation,)  containing  an 
announcement,  that  the  party  had  been  adjudicated 
bankrupt  on  the  9th  of  November,  1842,  and  that  although 
within  the  United  Kingdom,  he  had  not  applied  within 
twenty*one  days  to  set  it  aside.  On  the  part  of  the 
defendant  it  was  contended,  that  the  24th  section  of  the 
5  &  6  Vict  c  122,  which  rendered  the  Gazette  conclusive 
evidence  of  the  bankruptcy,  did  not  apply  to  a  case  where 
the  act  of  bankruptcy  had  taken  place  before  the  statute 
came  into  operation.  The  learned  Judge  directed  a 
verdict  for  the  defendant,  with  leave  to  move  to  enter  a 
verdict  for  the  plaintiff. 


1848. 

'^ V ' 

Edwards 
•ndOthmrt 

V. 

Shserbk. 


Channell,  Serjt,  having  obtained  a  rule  accordingly, 

Thesiger^  Piatt,  and  Fish,  shewed  cause.  The  point 
arises  on  the  construction  of  the  23rd  and  24th  sections  of 
the  new  Bankrupt  Act,  5  &  6  Vict  c.  122  {a).     That 


(a)  Sectkm  23,  enacts,  **  that 
before  notice  of  any  adjudication 
of  bankmptcy,  under  any  fiat  in 
bankruptcy,  issued  afler  the  com- 
mencement of  this  act,  shall  be 
given  in  the  London  Gazette^  and 
at  or  before  the  time  of  putting 
in  execution,  any  warrant  of 
seizure  which  shall  have  been 
granted  upon  such  adjudication, 
a  duplicate  of  such  adjudication 
shall  be  served  on  the  person  so 
adjudged  bankrupt  personally, 
or  by  leaving  the  same  at  the 

Z 


usual  place  of  abode  or  place  of 
business  of  such  person,  and  that 
such  person  shall  be  allowed  five 
days  fh)m  the  service  of  such 
duplicate,  to  shew  cause  to  the 
Court,  authorized  to  act  in  the 
prosecution  of  the  fiat,  under 
which  such  adjudication  shall 
have  been  made,  against  the 
validity  of  such  ac^udication, 
and  that  if  such  person  shall, 
within  the  time  hereby  allowed 
in  that  behalf,  show  to  the  satis' 
faction  of  such  Court,  that  the 
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1843. 


Edwards 
tod  Others 

Sbbreen. 


stutute  received  the  royal  assent  on  the  12th  of  August, 
1842,  and  came  into  operation  on  the  11th  of  November, 


petitioning  creditor*s  debt,trading, 
and  act  of  bankruptcy,  upon 
which  such  adjudication  shall 
have  been  grounded,  or  that  any 
or  either  of  such  matters,  are  in- 
sufficient to  support  such  adju- 
dication, and  upon  such  showing 
no  other  creditor*s  debt,  trading, 
and  act  of  bankruptcy,  sufficient 
to  support  such  adjudication,  or 
such  of  the  said  last-mentioned 
matters  as  shall  be  requisite  to 
support  such  adjudication,  in 
lieu  of  the  petitioning  creditor's 
debt,  trading,  and  act  of  bank- 
ruptcy, or  any  or  either  of  such 
matters  which  shall  be  deemed 
insufficient  in  that  behalf,  as  the 
ease  may  be,  shall  be  proved  to 
the  satisfaction  of  such  Ck)urt, 
such  Ck)urt  shall  thereupon  cause 
a  memorandum  in  writing  to  be 
filed  with  the  proceedings  under 
such  fiat,  that  such  adjudication 
is  annulled,  and  the  same  shall 
thereby  be  annulled  accordingly ; 
but  if  at  the  expiration  of  the 


surrender :  Provided  always,  that 
if  such  person  so  adjudged  bank- 
rupt, shall,  after  such  adjudica- 
tion, and  before  the  expiration  of 
the  time  so  allowed  for  showing 
cause  as  aforesaid,  surrender  to 
such  fiat,  and  give  his  consent, 
testified  in  writing  under  his 
hand  before  such  Court,  to  such 
adjudication,  and  that  the  same 
may  be  advertised,  such  Ck>urt 
after  such  consent  so  given  as 
aforesaid,  shall  forthwith  cause 
notice  of  such  adjudication  to  be 
advertised,  and  appoint  the  Sit- 
tings for  the  bankrupt  to  sur- 
render and  conform  in  manner 
aforesaid,  and  such  person  so 
adjudged  bankrupt  shall  be  firee 
from  arrest  or  imprisonment  by 
any  creditor  in  coming  to  sur- 
render, and  after  such  surrender, 
during  the  time  by  this  act  li- 
mited for  such  surrender,  and 
such  further  time  as  shall  be 
allowed  him  for  finishing  his  ex- 
amination, and  for  such  time  after 
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in  the  same  year,  and  the  question  is,  whether  the  24th 
section  has  a  retrospective  effect  so  as  to  render  the 
Gazette  conclusive  evidence  in  a  case  where  the  supposed 
act  of  bankruptcy  was  committed,  prior  to  the  1 1th  of 
November,  1842.  That  section  must  be  read  in  connection 
with  the  previous  section,  and  it  is  confidently  submitted. 


1843. 

^ — ^v ' 

Edwarm 

•ndOthm 

r. 

Shkreen, 


arrest  him,  and  giving  such  offi- 
cer a  copy  tliereof  be  immediately 
discharged,  and  if  any  officer 
ahall  detain  any  such  bankrupt 
alter  he  ahall  have  shewn  such 
rammons  to  him  such  officer, 
ahall  forfeit  to  such  bankrupt, 
&r  hia  own  use,  the  sum  of  five 
pounds  for  every  day  he  shall 
detain  such  bankrupt,  to  be  re- 
covered by  action  of  debt  in  any 
Court  of  record  at  Westminster, 
in  the  name  of  such  bankrupt, 
with  full  costs  of  suit;  and  it 
shall  be  lawful  for  the  Court 
authorized  to  act  in  the  prosecu- 
tion of  such  fiat,  at  the  time  ap- 
pointed for  the  last  examination 
of  the  bankrupt,  or  any  enlarge- 
ment or  adjournment  thereof  to 
adjourn  such  examination,  sine 
die ;  and  in  such  case  he  shall  be 
free  from  arrest  or  imprisonment 
for  such  time,  not  exceeding 
three  months,  as  such  Coiut 
shall,  fit>m  time  to  time,  by  in- 
dorsement upon  the  summons  of 
such  bankrupt  appoint,  with  like 
penalty  upon  any  officer  detaining 
such  bankrupt  after  having  been 
shown  snch  summons.** 

Section  24,  enacts,  *'  that  if  the 
bankrupt  shall  not,  if  he  were 
within  the  United  Kingdom  at 
the  date  of  the  adjudication,) 
within  twenty-one  days  after  the 
advertisement  of  the  bankruptcy 
in  the  London  Chzette^  or,  (if  he 


were  in  any  other  part  of  Europe 
at  the  date  of  the  adjudication,) 
within  three  months  after  such 
advertisement,  or,  (if  he  were 
elsewhere  at  the  date  of  the  ad- 
judication,) within  twelve  months 
after  such  advertisement,  have 
conmienced  an  action,  suit,  or 
other  proceeding  to  dispute  or 
annul  the  fiat,  and  shall  not  have 
prosecuted  the  same  with  due 
diligence  and  with  effect,  the 
Gazette  containing  such  adver- 
tisement, shall  be  conclusive  evi- 
dence in  all  cases,  as  against  such 
bankrupt,  and  in  all  actions  at 
law,  or  suits  in  equity,  brought 
by  the  assignees  for  any  debt  or 
demand  for  which  such  bankrupt 
might  have  sustained  any  action 
or  suit,  had  he  not  been  adjudged 
bankrupt,  that  such  person  so 
adjudged  bankrupt  became  a 
bankrupt  before  the  date  and 
suing  forth  of  such  fiat,  and  that 
such  fiat  was  sued  forth  on  th^ 
day  on  which  the  same  is  stated 
in  the  Gazette^  to  bear  date, 
saving  all  rights  which  shall  have 
accrued  to  any  si^ch  person  i^ 
aforesaid,  previous  to  the  com* 
mencement  of  this  act,  and  in 
respect  of  which  any  proceedings 
shall  be  pending  at  the  time  of 
the  commencement  of  this  act, 
which  shall  be  adjudged  and  de- 
termined, as  if  this  act  had  not 
been  passed.** 
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1843. 

' V ' 

Edwards 
ftndOtben 

9. 

Shkebcn. 


that  it  was  never  intended  to  have  a  retrospective  effect. 
(They  were  stopped  by  the  Court.) 

Peacock  and  BamUj  contriL  The  Gazette  of  the  11th  of 
November,  1842^  was  conclusive  evidence  of  the  bank- 
ruptcy. The  23rd  section  is  no  doubt  limited  to  fiats 
issued  after  the  statute  came  into  operation,  but  the 
language  of  the  24th  section,  plainly  shews  an  intention 
that  the  statute  should  have  a  retrospective  effect,  and 
operate  so  far  back,  at  least,  as  the  12  th  of  August,  the 
day  on  which  it  passed.  The  words  of  that  section  are 
in  the  past  tense  throughout — ^'If  the  bankrupt  shall 
have  commenced  an  action,  &c.'' — "  If  he  were  within  the 
United  Kingdom,  &c."  On  any  other  construction,  the 
clause  at  the  end  saving  all  previous  rights  in  respect  of 
which  proceedings  shall  be  pending,  would  be  superfluous, 
if  not  inconsistent  In  Moore  v.  PhilUps  (a),  the  former 
Bankrupt  Act,  (2  &  3  Vict.  c.  29,)  was  held  not  to  have  a 
retrospective  effect,  and  it  is  probable,  that  this  act  was 
intended  to  alter  the  law  in  that  particular.  The  93rd 
section  directs,  that  the  act  shall  be  construed  beneficially 
for  creditors,  and  several  of  the  sections,  for  instance,  the 
30th  and  33rd,  are  clearly  retrospective.  The  6  Geo.  4, 
c.  16,  has  been  held  to  be  so  in  many  of  its  clauses. 
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construction  on  each  of  them.  So  that,  I  think,  the  words 
of  the  24th  section  can  only  be  taken  to  refer  to  the  same 
advertisement  as  is  spoken  of  in  the  former  section.  There 
may,  peiiiaps,  be  a  difficulty  in  interpreting  the  saving 
clause  at  the  end  of  the  24th  section.  That  contains  a 
saving  of  all  rights  which  shall  have  accrued  to  any  person 
adjudged  bankrupt  previous  to  the  commencement  of  the 
act,  in  respect  of  which  any  proceedings  shall  have  been 
commenced  by  him,  and  declares,  that  nothing  in  the  act 
contained,  shall  prevent  the  question  of  his  bankniptcy 
being  tried  and  determined  according  to  the  previously 
existing  laws,  in  the  same  manner  as  if  the  act  had  not 
passed.  Were  that  not  so,  the  question  of  bankruptcy 
would  be  tried  by  an  ex  post  fiu;to  law.  All  jurists  say, 
that  such  laws  are  to  be  discouraged  as  much  as  possible. 
Laws  are  in  general  prospective ;  whenever  they  are  not 
so,  it  is  an  exception  to  the  general  principle  usually  acted 
on  by  the  Legislature.  For  this  reason,  I  think  that  the 
Legislature,  while  they  properly  put  the  proof  of  bankruptcy 
for  the  future  on  a  short  issue,  might  properly  and  justly 
insert  a  provision,  that  actions  commenced  before  the 
act  came  into  operation,  should  not  be  affected  by  it ;  to  do 
so,  would  be  to  insert  this  section  with  the  character  of  an 
ex  post  &cto  law.  That  is  enough  to  give  effect  to  the 
saving  clause.  I,  therefore,  think,  that  the  Gazette  is  not 
evidence,  and  the  rule  must  be  discharged. 


1843. 

^^ V ' 

Edwards 
and  Others 

9. 
SUEAABN. 


GuBNBT,  B.,  concurred. 


RoLFE,  B. — I  am  of  the  same  opinion.  Here  is  an  action 
brought  by  the  assignees  of  a  bankrupt  to  which  there  is  a 
plea  of  no  act  of  bankruptcy.  In  order  to  prove  the  act  of 
bankruptcy,  there  is  offered  in  evidence  a  Gazette  of  the 
11  th  of  November,  1842,  stating  that  the  party  has  been 
declared  a  bankrupt  on  the  9th  of  November.  I  under- 
stand the  law  under  the  recent  statute,  to  be  that  with  a 
view  to  a  satisfactory  mode  of  determining  the  question  of 
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•ndOthen 

9, 

Shkbrkn. 


bankruptcy,  a  proceeding  is  instituted  similar  to  a  rule 
calling  on  the  party  to  shew  cause  why  he  should  not  be 
adjudged  a  bankrupt,  against  which  he  is  to  shew  cause  if 
he  can,  and  if  he  does  not  do  so  successfully,  he  is  to  be 
adjudicated  a  bankrupt  That  adjudication  is  to  be  pub- 
lished in  the  Gazette,  which  is  to  be  conclusive  evidence  of 
the  bankruptcy,  unless  within  twenty-one  days  the  party 
takes  steps  to  dispute  the  proceedings.  That  last  provision 
it  is  true  is  in  a  subsequent  clause  of  the  statute,  but  as  my 
Lord  has  very  clearly  shewn,  both  clauses  are  to  be  taken  and 
construed  together,  and  that  renders  it  quite  clear,'that  the 
adjudication  spoken  of  is  nothing  more  than  an  adjudication 
similar  to  that  under  the  old  law  as  it  previously  stood. 
This  is  very  nearly  the  same  point  as  in  Kay  v.  Goodwin  (a), 
in  which  the  Chief  Justice  of  the  Common  Pleas,  speaking 
of  the  92nd  section  of  the  6  Geo.  4,  c.  16,  says,  **if  the 
92nd  section  is  considered  as  affecting  commissions,  which 
were  then  in  the  course  of  operation,  it  would  materially 
alter  the  situation  both  of  the  bankrupt  and  of  the  parties 
claiming  a  remedy  under  the  commission.  It  would  alter 
the  situation  of  the  bankrupt,  because  it  would  enable  his 
assignees,  and  would  enable  other  persons  to  conclude  him 
as  a  bankrupt,  without  the  possibility  of  his  contesting  his 
bankruptcy,  within  the  period  of  time  which  the  statute 
meant  to  allow  him,  &c*     It  would  also  materiallr  affect 
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appears  to  me  so  monstrouSy  that  even  if  any  embarrassment 
were  to  result  fix>m  the  proviso  introduced  ex  majori 
cautel^  at  the  end  of  the  24th  section,  I  should  be  inclined 
to  pass  it  over,  rather  than  suppose  that  the  L^islature 
meant  to  create  the  difficulty  which  would  necessarily 
ensue  if  we  were  to  construe  it  in  the  manner  contended 
for  by  the  plaintiff's  counsel  For  these  reasons,  I  concur 
in  thinking  that  the  rule  must  be  discharged. 


1843. 

^— V ' 

Edvtasim 
and  Othen 

9, 
SHKEftEN. 


Rule  discharged. 


Doe  dem.  Beaumont  v.  Rob. 

JeRVIS  had  obtained  a  rule,  calling  on  the  plaintiff  to 
shew  cause  why  judgment  against  the  casual  ejector  should 
not  be  set  aside.  The  declaration  was  entitled  of  Hilary 
Term,  and  the  notice,  which  was  dated  the  24th  of  May, 
1 843,  required  the  tenant  to  appear  in  next  Easter  Term. 

Webby  shewed  cause.  The  tenant  could  not  have  been 
misled.  The  notice  was  dated  the  day  before  Trinity 
Term,  and  he  must  have  been  well  aware  that  he  might 
have  then  appeared,  and  pleaded  to  the  action. 

Jervisy  contriL  Perhaps  the  defect  would  have  been 
cured  by  appearance  in  Trinity  Term,  but  as  that  is  not 
so,  there  is  no  ground  for  the  judgment. 

Per  Curiam. — The  rule  must  be  absolute. 


Whereade- 
dantioD  in 


entitled  of  Hi- 
lary Term,  and 
the  notice 
dated  the  24th 
of  May,  1843, 
required  the 
tenant  to  ap- 
pear in  next 
£aster  Term; 
the  Court  set 
aside  the  judg- 
ment against 
the  casual 
ejector. 


Rule  absolute. 


To  an  actum 
by  theassi^ee 
of  a  replenn 
bond,  the  de- 
fendant plead- 
ed that  the 
bond  was  taken 
from  hun  by 
one  T.  H., 
under  cokmr 
andpretenoe 
that  be  was  the 
sheriff's  depu- 
ty ibr  taking 
repleyins,  with- 
out this,  that 
the  sheriff  took 
the  bond,  modo 
et  formIL 

ir0U;that 
it  was  sufficient 
for  the  plain- 
tiff toproTe 
thatT.  H. 
acted  as  re* 
plerin-clerk, 
and  that  proof 
of  his  appoint- 
ment was  not 
necessary. 
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Faulkner  v.  Johnson. 

JLIEBT  by  the  assignee  of  a  replevin  bond,  given  to  the 
sheriff  of  Staffordshire. 

Plea :  that  the  said  supposed  writing  obligatory  in  the 
declaration  mentioned,  was  taken  from  the  defendant  in 
the  name  of  the  sheriff  of  Staffordshire,  by  one  T.  H., 
under  colour  and  pretence  that  the  said  T.  H.  was  a 
deputy  of  the  sheriff  for  taking  replevins,  whereas  in  truth 
and  in  fact,  the  said  sheriff  had  not  deputed  T.  II.,  nor 
had  T.  H.  any  authority  to  make  replevins,  &c. ;  without 
this,  that  the  said  sheriff  took  such  bond  modo  et  forma. 

At  the  trial  before  Gumey,  B.,  the  plaintiff  moved,  that 
at  the  time  the  bond  in  question  was  given,  T.  H.  acted  as 
replevin  clerk  to  the  sheriff  of  Staffordshire,  but  no 
evidence  was  given  of  his  appointment  to  that  ofiSce.  It 
was  objected,  on  the  part  of  the  defendant,  that  there  was 
no  proof  of  the  authority  of  T,  H.  to  grant  replevins.  The 
learned  Judge  overruled  the  objection,  and  a  verdict  was 
found  for  the  plaintiff. 


Alexander   moved  for    a    new    trial.     The   mere   cir- 
cumstance  of  T.   HL   acting  as   replevin  clerk    was   not 
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King  v.  Verelst  (a),  where  a  party  had  acted  as  surrogate        1843. 
for  many  years,  but  it  did  not  appear  that  he  had  been     "^Irnxn^ 
appointed  according  to  the  canon  law.  Lord  EUenbaraugh  ^' 

held,   that  his    authority    to    administer    an    oath  was 
negatived. 

Lord  Abinger,  C.  B.— In  that  case  it  was  shewn,  that 
the  partjr  was  not  duly  appointed  surrogate.  Here,  there 
is  nothing  to  rebut  the  prim&  facie  evidence  of  appointment 
There  is  no  ground  for  a  rule. 

Parks,  B. — I  am  of  the  same  opinion.  The  issue  is 
raised  upon  the  special  traverse,  and  not  upon  the  induce- 
ment of  the  plea,  and  the  only  question  is,  whether  or  no 
the  sheriff  took  the  bond  ?  The  evidence  is  prima  facie 
sufficient  to  shew  that  the  bond  was  given  to  the  sheriff. 
It  then  became  incumbent  on  the  defendant  to  make  out 
that  the  party  was  not  duly  appointed.  The  objection 
that  the  defendant  would  thereby  be  compelled  to  prove  a 
negative  has  no  weight,  for  he  might  have  called  the  clerk 
himself  to  prove  that  he  had  never  been  appointed. 


GuRNEY  and  Rolfe,  B.'s,  concurred, 
(a)  3  Campb.  432. 


Rule  refused. 


Russell  v.  Ledsam. 

Cy  ASE  for  the  infringement  of  a  patent  granted  in  Feb-  To  an  action 
ruary,  1826,  to  one  C.  Whitehouse,  and  by  him  assigned  frin^^entof  a 

patent,  ihe  de- 
fendant pleaded,  that  the  patentee  was  not  the  first  inventor ;  thai  the  tnrention  was  not  new ; 
that  the  letters  patent,  and  the  report  of  the  Privy  Council,  were  procured  bj  fraud,  covin,  and 
misrepresentation. 

ffdd,  first,  that  the  notice  of  objections,  under  the  5  &  6  Wm.  4,  c.  83,  s.  5,  need  not  state 
who  was  the  first  inventor,  or  under  what  circumstances  the  invention  was  used  before ;  secondly, 
that  the  notice  should  state  whether  the  objection  is  to  the  patent  generally,  or  to  part  only,  and 
if  the  latter,  to  what  part ;  thirdly,  that  the  notice  should  specify  m  what  the  frauo  or  misrepre- 
sentation consisted. 
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ROSSELL 

V. 
LED8A1C 


to  the  plaintiff  who  renewed  it  in  1839.  The  title  of  the 
patent  was  "  An  invention  for  improving  the  Manufacture 
of  Tubes  for  Gas  and  other  purposes.'' 

The  defendant  pleaded,  (amongst  other  pleas,)  first,  that 
the  said  C.  Whitehouse  was  not  the  first  and  true  inventor  of 
the  said  improvement,  &c  :  thirdly,  that  the  invention  was 
not  new ;  and  eighthly,  that  the  report  of  the  Judicial  Com- 
mittee of  the  Privy  Council,  and  the  letters  patent  were 
obtained  by  firaud,  covin,  and  misrepresentation. 

With  these  pleas  the  following  notice  of  objection  was 
delivered  under  the  5  &  6  Wm.  4,  c.  83,  s.  5 :— "  Take 
notice,  that  the  defendants  mean,  at  the  trial  of  this  cause, 
to  rely  on  the  following  objections  to  the  validity  of  the 
patent  in  the  declaration  mentioned ;  first,  that  C.  White- 
house  was  not  the  true  and  first  inventor  of  the  said  alleged 
improvements;  secondly,  that  the  said  alleged  improve- 
ments were  not,  at  the  time  of  the  granting  of  the  said 
letters  patent,  new ;  thirdly,  that  the  report  of  the  Judicial 
Committee  of  the  Privy  Council  and  the  letters  patent 
founded  thereon,  were  obtained  by  fraud  and  misrepre- 
sentation.'' 


Webster^  in  Easter  Term,  moved  for  a  rule  calling  on 
the  defendants  to  shew  cause,  why  they  should  not  deliver 


Lemaii. 
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says,  in  the  language  of  the  plea,  that  the  party  alleged  in  IS4S. 
the  declaration  to  be  the  true  inventor  was  not  so,  but  it  Rumbll 
should  have  gone  further,  and  have  shewn  who  the  true 
inventor  was.  The  same  may  be  said  of  the  second  ob- 
jection, which  ought  to  have  stated  some  facts  tending  to 
shew  that  the  invention  was  not  new.  [^Parke,  B. — ^The 
cases  of  Btdnais  v.  Mackenzie  {a)  and  Heath  v.  UmDm(V) 
are  against  you.]  These  authorities  are,  in  effect,  over- 
ruled by  the  more  recent  case  of  Jones  v.  Berger  {c\  in 
which  the  Court  of  Common  Pleas  decided  that  the  ob- 
jections must  be  more  specific  and  particular  than  the  pleas, 
and  held  insufficient  an  objection,  which  stated,  **  that  the 
plaintiff's  alleged  invention  had  been  previously  published 
in  two  specifications,  (which  were  named,)  and  also  by 
other  persons,  in  other  books  and  writings.'^  The  general 
practice  b  in  accordance  with  that  view.  Crane  v.  Price  (d), 
Galloway  v.  Bleadon  {e).  Under  the  plea  of  firaud,  the  ob- 
jection ought  to  shew,  in  what  the  firaud  consisted,  or  what 
the  misrepresentations  were. 

Henderson  shewed  cause  in  the  first  instance.  If  the 
principle  contended  for  were  adopted  by  the  Courts,  ]the 
effect  of  it  would  be  to  overturn  the  rules  of  pleading,  by 
compelling  the  defendant  to  disclose  his  evidence,  and  to 
invert  the  rules  of  evidence  by  casting  the  burden  of  proof 
on  the  wrong  party.  If  a  defendant  were  compelled  to 
state  who  was  the  first  inventor  of  the  patent  in  question^ 
the  onus  would  be  cast  on  him  to  negative  the  plaintiff's 
right,  instead  of  compelling  the  latter  to  prove  his  case. 
Moreover,  in  some  instances,  it  would  be  impossible  to 
afford  the  information  required;  for  example,  where  the 
invention  was  of  a  complicated  nature  or  of  great  antiquity, 
or  where  it  might  be  doubtful  who  was  the  first  inventor. 
It  may  be  different  where  the  objections  disclose  new  Acts, 

(a)  6  Dowl.  213,  O.  S. ;  S.  C.  (c)  Wcbst.  P.  C.  644. 

5  Scott,  419  ;  4  Bing.  N.  C.  127.  (oO  Ibid.  379. 

(6)  2  Dowl.  482,  N.  S. ;  S.  C.  (^  Ibid. 
10  M.  &  W.  684. 
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but  here  the  defendant  merely  denies  the  aflSnnative  alle- 
gations of  the  declaration.  The  statute  requires  nothing 
more  than  that  "  notice"  shall  be  given  of  the  objections 
on  which  the  defendant  means  to  rely,  an  expression  which 
is  well  understood  in  practice,  to  signify  a  general  intimation 
of  the  line  of  proof  intended  to  be  taken,  and  not  a  spe- 
cification of  parts  of  the  evidence.  In  all  cases,  if  the  ob- 
jections reasonably  disclose  the  nature  of  the  defendant's 
case,  it  is  sufficient,  Bultwis  v.  Mackenzie^  Heath  v.  Unwin, 
In  Fisher  v.  Dewich  the  point  did  not  arise. 


Webster^  in  reply,  cited  LewU  v.  MarUng  (a). 


Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 
Parke,  B.^  This  was  an  application  for  better  particulars 
of  the  objections  to  a  patent,  under  the  5  &  6  Wm.  4,  c.  83, 
8.  6,  and  the  principal  point  discussed  was,  whether  or  no 
it  was  necessary,  in  an  objection,  on  the  ground  that  the 
plaintiff  was  not  the  first  inventor,  or  that  the  invention 
was  not  new,  that  the  defendant  should  state  who  was  the 
first  inventor,  or  when  and  in  what  place,  or  under  what 
circumstances  the  patent  was  known  before.     This  matter 
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of  the  first  inventor,  and  other  particulars  of  the  same  de-  1848. 
scription  to  be  given.  Upon  consideration,  we  are  of  ru^J[J7 
opinion,  that  we  ought  to  abide  by  the  decision  of  this  .  ^' 
Court  in  Heath  v.  Unwin^  and  also  that  of  the  Court  of 
Common  Pleas,  in  Buhwu  v.  Mackenzie,  and,  therefore,  we 
think,  that  there  ought  to  be  no  particulars  of  the  name  €£ 
the  first  inventor,  or  of  the  circumstances  under  which  the 
patent  had  been  used.  We  are  fortified  in  that  ofunion, 
by  the  decision  of  the  Court  of  Queen's  Bench,  in  a  case 
of  The  Queen  v.  WaUan  (a),  in  which  that  Court  adopted 
the  same  course.  I  have  had  a  communication  on  the 
subject  with  the  Master  of  the  Rolls,  to  whom  the  appli- 
cation in  that  case  was  originally  made,  and  I  find  that 
Lord  Denman  informed  him  that  the  Court  of  Queen's 
Bench  had  come  to  that  decision.  On  this  authority,  we 
think,  we  are  bound  to  say,  that  there  should  be  no  par- 
ticulars given  of  the  nature  asked  for.  The  argument 
used  by  Mr.  Hendersan,  is  certainly  a  strong  one,  and  con- 
firms the  propriety  of  that  course.  To  require  the  defendant 
to  give  these  particulars,  is  really  to  throw  the  burthen  of 
proof  on  the  wrong  party,  and,  therefore,  the  rule,  so  far 
as  relates  to  that  part,  for  better  particulars,  will  be  dis- 
charged. There  is  only  one  part  in  which  these  objections 
are  defective,  and  that  is,  that  the  defendant  must  point 
out  whether  he  means  to  object  to  the  patent  altogether, 
as  being  an  old  invention,  or  to  some  part  of  it  If  he 
means  to  object  to  the  entire  patent,  he  may  state  that  he 
objects  to  it  generally  as  not  new,  if  he  means  to  object  to 
a  particular  part,  he  must  designate  that  part  Perhaps  It 
would  be  hardly  worth  while  to  make  the  rule  absolute  for 
that  purpose ;  in  that  respect  there  must  be  an  amendment 
if  it  is  required.  Then  with  respect  to  another  objection, 
which  has  been  made  relative  to  the  part  of  the  notice, 
which  reiterates  the  terms  of  the  plea,  that  the  patent  was 
obtained  by  firaud  and  covin,  and  misrepresentation,  we 

(a)  Not  yet  reported. 
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certainly  think,  that  the  defendant  ought  to  state  in  what 
that  fraud,  the  existence  of  which  he  allegesj  consisted,  and 
what  was  the  species  of  misrepresentation  by  which  the 
patent  was  obtained  from  the  Privy  Council.  The  rule 
must,  therefore,  be  absolute,  so  far  as  requires  the  de- 
fendant to  furnish  better  particulars  of  the  fraud,  covin, 
and  misrepresentation  mentioned  in  the  plea,  and  with 
lespect  to  this  objection,  that  it  was  not  a  new  invention, 
and  has  been  used  before,  the  defendant  must  state  whether 
in  whole  or  in  part 


RoLFE,  B. — There  is  certainly  something  very  strange 
in  the  wording  of  the  5th  clause  of  the  5  &  6  Wm.  4,  c.  83, 
for  it  only  says,  that  the  defendant  on  pleading  to  the  ac- 
tion, must  deliver  to  the  plaintiff  a  notice  of  the  objections 
on  which  he  means  to  rely  at  the  trial,  and  no  objection 
shall  be  allowed  to  be  made  on  behalf  of  the  defendant,  at 
such  trial,  unless  the  plaintiff  proves  the  objections  stated 
in  such  notice.  According  to  this,  if  you  prove  the  ob- 
jections, of  which  you  have  given  notice,  you  might  give 
evidence  to  prove  fifty  others,  of  which  no  notice  had  been 
given  itf  alL 

Rule  accordingly. 
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the  plaintiff's  counsel  interposed^  and  asked  him  if  he  had  1848. 
not  employed  the  attorney  to  defend  the  present  action,  jAcoii 
and  upon  his  answering  in  the  affirmative,  objected  to  him  ^^ 

as  incompetent  The  defendant's  counsel  contended  that 
the  objection  came  too  late,  and  that  the  witness  should 
have  been  examined  on  the  voir  dire.  The  learned  Judge 
ruled,  that  in  general  the  proper  time  for  such  an  objection 
was  on  the  voir  dire,  though  if  the  plaintiff's  counsel  had 
not  been  aware  of  the  incompetency^  he  might  have  taken 
the  objection  at  any  time,  but  that  in  the  present  case  the 
objection  came  too  late.  The  evidence  was  accordingly 
leceived,  and  a  verdict  was  found  for  the  defendant 

Crowder  moved  for  a  new  trial,  on  the  ground  that  the 
evidence  was  improperly  received.  He  cited  Turner  ▼• 
Fearie  (a),  HoWett  v.  Loch  (ft)^  and  Offle  v.  Paleski  (c). 

PaIule,  B. — Where  the  incompetency  of  a  witness  i^ 
accidentally  discovered  in  the  course  of  his  examination! 
it  may  be  proper  to  allow  the  objection  to  be  then  made^ 
but  i^  as  in  the  present  case,  it  appears  to  have  been  known 
to  the  plaintiff's  counsel  from  the  beginning,  he  ought  not 
to  be  allowed  to  lie  by  and  take  the  chance  of  the  witness' 
testimony  being  favourable  to  him,  and,  if  it  should  prove 
otherwise,  to  spring  the  objection  upon  his  opponent 
There  was  a  case  of  Yardley  y.  Arnold  (d),  in  which  I  con-* 
suited  the  Judges  on  this  point,  who  concurred  in  the  view 
which  I  have  just  expressed.  In  the  case  cited  of  Turner 
Y.  PearUi  BuUer,  J.,  says,  "  Anciently,  no  doubt,  the  rule 
¥ras,  that  if  there  was  any  objection  to  the  competency  of 
a  witness,  he  should  be  examined  on  the  voir  dire ;  and  it 
was  too  late  after  he  was  sworn  in  chie£  In  later  times 
that  rule  has  been  a  little  relaxed ;  but  the  reason  of  doing 

(a)  1  T.  R.  717.  id)  2  Dowl.  311,  N.  S. ;  8.  C. 

(b)  2  Campb.  14.  10  M.  &  W.  141 «   1  Car.  k  M. 

(c)  Holt,  N.  P.  485.  434. 

VOL.   L  A  A  D.   P.   C. 
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SO  must  be  remembered,  It  is  not  that  the  rule  is  done 
away,  or  that  it  lets  in  objections  which  would  otherwise 
have  been  shut  out  It  has  been  done  principally  for  the 
convenience  of  the  Court,  and  it  is  for  the  furtherance  of 
justice.  The  examinadon  of  a  witness  to  discover  whether 
he  is  interested  or  not,  is  frequently  to  the  same  effect  as 
his  examination  in  chie£  So  that  it  saves  time,  and  is 
more  convenient  to  let  him  be  sworn  in  chief  in  the  first 
instance;  and  in  case  it  should  turn  out  that  he  is  in- 
terested, it  is  then  time  enough  to  take  the  objection.*^ 
But  those  observations  do  not  apply  here,  for  Buller^  J.,  is 
evidently  speaking  of  a  case  where  the  incompetency  of 
the  witness  is  discovered  on  his  cross-examination  ;  that  is 
Very  different  from  the  present  case,  in  which  the  objection 
is,  that  the  witness  is  responsible  to  the  attorney. 


Lord  Abinger,  C.  B. — The  rule,  as  suggested  by  my 
brother  Parke,  may  be  perfectly  right  in  itself,  but  I  very 
much  question  the  power  of  the  Judges  to  make  such  a 
rule.  K  the  law  or  practice  in  this  respect  be  wrong,  it  is 
much  better  that  it  should  be  set  right  by  the  Legislature. 
Besides,  there  is  that  additional  argument  against  it, 
namely,  that  on  the  voir  dire  it  is  not  open  to  the  opposite 
cowisel  to  cross-examine,  and  an  objection  to  the  com- 
tictencY  of  a  \^itnesa  is  frcgtientlv  founded  on  some  fact 
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Of  late  years  the  Courts  have  been  inclined  to  recur  to        1845. 
the  strictness  of  the  old  rule.     In  Dewdeney  v.  Palmer  (a),       j][2^^ 
where,  after  a  witness  had  been  sworn  on  the  part  of  the  »• 

plaintiff,  the  defendant  tendered  evidence  to  shew  that  he 
was,  in  reality,  the  defendant  himsel£  Gumey^  B.,  re* 
jected  the  evidence,  and  the  Court  refused  a  new  trial,  on 
the  ground  that  the  objection  should  have  been  taken  on 
the  voir  dire.  In  Yardley  v.  Arnold  {b),  Parke,  B.,  sa^rs, 
**  I  think  it  desirable  that  all  objections  to  the  examination 
of  a  witness,  should  be  taken^before  he  is  sworn  in  chief^ 
In  Hartshome  v.  Watson  (c),  Tindaly  C.  J.,  says,  "  I  think 
this  man  was  not  an  interested  witness,  but  if  he  were,  the 
objection  should  have  been  taken  on  the  voir  dire."  Also, 
in  WoUaston  v.  HakewiU (d),  Tindal,  C.  J.,  says,  "In  the 
present  instance,  where  it  is  manifest  from  the  evidence 
brought  forward,  that  if  asked  the  question,  the  witness 
tnust  have  given  such  an  answer  as  would  have  shewn  het 
conipetency,  we  think  we  ought  not  to  yield  to  the  ob- 
jection to  it,  when  the  opposing  party  has  waived  the 
proper  time  and  manner  allowed  by  law  for  raising  it.  Id 
Ogle  V.  Pela8M{e\  where  a  witness  was  examined  on  in- 
terrogatories on  the  part  of  the  plaintiff,  and  cross-inter- 
n^tories  on  the  part  of  the  defendant,  and  on  readiilg 
his  evidence  at  the  trial,  it  was  objected  that  he  was 
an  interested  witness,  and  should  have  been  released. 
Gibb$i  C.  J.,  overruled  the  objection,  saying,  that  "  it 
ought  to  have  been  made  in  a  former  stage^  and  not 
having  been  then  made,  when  it  might  have  been 
cured,  it  cannot  prevail  now.**  [Rolfej  B. — If  you  once 
admit  that  the  objection  may  be  taken  at  any  other  time 
than  before  the  examination  in  chie^  it  is  difficult  to  fix 
any  limit  afterwards.  With  respect  to  the  voir  dire,  must 
it  of  necessity  precede  the  examination  in  chief?    May 

(a)  7  Dow].  177,  O.  S. ;  S.  C.  (c)  7  Scott»  494 ;  S.  C.  5  fiing. 

4  M.  &  W.  664.  N.  C.  477. 

(*)  2  Dowl.  311,  N.  S.  5  S.  C.  (rf)  3  Scott's  N.  R.  693. 

10  M.  &  W.  141.  (e)  Holt.  N.  P.  486. 
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not  the  meaning  of  the  old  rule  be,  that  the  competency  of 
a  witness  is  not  to  be  determined  by  what  the  witness  has 
sworn  as  evidence  to  the  jury ;  but  that  the  Judge,  in  order 
to  ascertain  the  fact,  may  direct  him  to  be  sworn  on  a  se- 
parate examination,  named  the  voir  dire.  It  would  still 
be  an  examination  on  the  voir  dire,  although  subsequent  to 
the  examination  in  chief.  The  real  truth  may,  therefore, 
turn  out  to  be,  that  whenever  the  examination  is  stopped 
by  an  objection  of  this  nature,  the  Judge  should  say,  "  Now 
swear  the  witness  on  the  voir  dire,  in  order  that  I  may  dis- 
cover whether  he  is  competent  ?'^  Such  a  practice  is  not 
usual.  [Lord  Abinger^  C.  B. — There  is  no  authority  to 
shew  that  it  may  not  be  done.] 


Crawder  and  Greenwood^  in  support  of  the  rule.  The 
case  of  Yardley  v.  Arnold  which  has  been  referred  to,  is  an 
authority  in  favour  of  the  plaintiiF,  for  although  Parkcy  B., 
expressed  a  wish  that  an  objection  to  a  witness'  competency 
should  be  taken  in  the  first  instance,  yet  admitted  the 
practice  to  be  otherwise,  and  acted  upon  it  accordingly. 
tn  Needham  v.  Smith  (a),  which  was  an  appeal  from  a  de- 
cision of  the  Master  of  the  Rolls,  a  witness  was  objected  to, 
on  the  ground,  that  since  the  receipt  of  his  evidence  in  the 
Court  below,  he  had,  in  answer  to  a  bill  filed  against  him. 
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that  the  prisoner  might  call  witnesses  to  contradict  him,        1843. 

and  the  learned  Judge  observed,  "  It  has  been  frequently       jI^obT 

done  after  a  witness  has  been  sworn  in  chief.     At  the  trial, 

when  a  witness  is  tendered  by  the  plaintiff  to  be  sworn, 

the  oath  to  give  evidence  in  chief,  is  administered  to  him, 

unless  the  defendant  makes  an  objection  to  his  competency, 

and  then  he  may  be  examined  touching  that  objection  on 

a  voir  dire,  but  after  the  witness  has  been  sworn  in  chief, 

if  any  objection  is  then  made  to  him,  he  may  be  asked  the 

same  question  by  virtue  of  his  oath  in  chief,  as  he  might 

have  been  asked  upon  a  voir  dire.     I  have  known  it  done 

both  ways.'*    (They  were  then  stopped  by  the  Court). 

Lord  Abinoer,  C.  B. — The  rule  must  be  absolute.  The 
defendant's  counsel  have  ftimished  us  with  a  proof  of  the 
antiquity  of  the  practice  contended  for.  They  have  shewn 
that  it  has  been  recognised  by  the  very  high  authority  of 
Lord  Kingi  assisted  by  the  other  learned  Judges  who  sat 
vnth  him  on  that  occasion,  and  confirmed  afterwards  by  the 
opinion  of  Lord  Hardwickey  one  of  the  greatest  Judges  who 
ever  presided  in  this  country.  To  that  I  can  add  the  testi- 
mony of  my  own  experience,  which  has  been  of  more  than 
forty  years,  that  whenever  a  witness  has  been  discovered  to 
be  incompetent  the  Judge  always  struck  the  evidence  which 
he  had  out  of  his  notes ;  I  have  known  both  Lord  Ellen" 
borough  and  Mr.  Justice  Bayley  erase  whole  pages  in  this 
way.  At  that  time,  it  was  not  the  practice  to  swear  the 
witness  on  the  voir  dire,  unless  specially  required  by  the 
party  against  whom  he  appeared.  It  is  a  very  singular  thing 
that  I  do  not  recollect  a  case  ever  occurring  before  Lord 
Kenyon  (in  whose  time  I  was  in  the  habit  of  constantly 
attending  the  Courts),  to  which  a  witness  was  sworn  on  the 
voir  dire ;  and  it  very  seldom  happened  in  the  time  of  Lord 
EllenborougL  Of  late  years,  the  practice  seems  to  have  been 
more  frequent  In  Courts  of  Equity,  it  is  every  day's 
practice  to  object  to  a  witness  as  incompetent,  at  any  period 
when  his  incompetency  appears.     In  those  Courts,  there  is 
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no  ezamiDation  on  the  voir  dire,  and  it  may  certainly  be 
said,  that  the  danger  spoken  of  by  the  defendant's  counsel  in 
this  case  of  a  party  withholding  his  objection  until  he  sees 
a  &yourable  opportunity  for  making  it>  cannot  arise,  as  the 
evidence  is  kept  secret,  so  that  the  party  who  would  make 
the  objection,  if  he  could,  would  not  know  when  to  take  it. 
Still  the  same  inconvenience  would  exist  more  or  less,  for  it 
might  be  well  said,  that  if  a  party  knew  of  any  objection  to 
a  witness,  he  ought  to  state  it  at  once.  The  reason  of  the 
practice  rests  on  this  ground,  the  law  will  not  allow  a  verdict 
to  stand  which  has  been  obtained  on  the  evidence  of  a  person 
whom  the  rules  of  law  have  declared  incompetent  to  give 
evidence.  Historians  may  receive  all  kin^s  of  evidence  of 
facts,  hearsay  as  well  as  any  other,  but  with  juries  it  is 
different,  for  the  law,  (whether  wisely  or  not  it  is  unnecessary 
to  discuss,)  excludes  all  testimony  which  it  considers  dan- 
gerous. Suppose,  for  instance,  a  verdict  obtained  on  such 
illegal  testimony,  were  questioned  by  means  of  a  bill  of 
exceptions,  would  it  not  be  set  aside?  There  is  no  statute 
which  says,  that  the  incompetency  of  a  witness  must  be 
determined  by  an  examination  on  the  voir  dire.  When  a 
person  is  examined  on  the  voir  dire  the  oath  is,  ^^you  shall 
true  answer  make,  &c,"  and  that  examination  is  only  to 
satisfy  the  conscience  of  the  Judge,  the  jury  have  nothing  to 
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fidaely  exclude  his  testimony  if  they  can.     A  counsel  who  is        1848. 
aware  of  an  objection  to  a  witnesses*  competency  may  very     ^"T'^Z'*^ 
fiEurly  say,  ^*  I  will  lie  by,  and  see  whether  he  will  speak  the  ^ 

truth  ;  if  he  does  not  I  will  exclude  his  evidence."  I*  see  no 
hardship  or  injustice  at  all  in  that  course.  There  is  ample 
authority  to  shew  that  the  ancient,  if  not  the  universal 
practice,  has  been  to  allow  objections  of  this  nature  to  be 
taken  at  any  time,  whatever  new  lights  may  be  discovered  for 
the  formation  of  new  rules;  we  will  for  the  present  apply  the 
old  ones ;  for  this,  among  other  reasons,  that  if  a  rule  be 
desirable,  it  ought  not  to  have  an  ex  post  facto  operation  in 
the  present  case.  Indeed,  in  the  cases  which  have  been 
cited  as  authorities  for  an  alteration  in  this  respect,  the 
existing  practice  is  expressly  recognised  and  acted  upon,  and 
those  cases  only  amount  to  the  dicta  of  certain  Judges,  that 
in  their  opinion  the  practice  ought  to  be  altered.  I  think 
also,  that  there  is  much  weight  in  the  observation  of  my 
Brother  Rolfe^  that  the  question  of  competency  is  not  for  the 
jury,  so  that  in  every  case  where  any  question  is  raised 
about  it,  there  ought  properly  to  be  an  inquiry  made  of  the 
witness  who  should  be  sworn  ^Uo  make  true  answer  to  all 
such  questions  as  the  Court  should  demand  of  him,*'  in  other 
words,  that  an  examination  on  the  voir  dire  may  be  instituted 
at  any  period  of  the  examination.  For  the  sake  of  con- 
venience, however,  it  is  the  usual  practice  to  swear  him  in 
the  first  instance  to  give  his  evidence  in  the  cause,  and  the 
peculiar  form  of  the  oath  administered  on  the  voir  dire  arises 
from  the  circumstance,  that  the  points  to  which  the  witness 
is  about  to  be  examined  are  not  evidence  in  the  cause.  It 
may  be  very  proper  to  interpolate  that  oath  at  any  period  of 
the  examination  of  the  witness  that  justice  may  require,  and 
this  consideration  will  reconcile  all  the  diflicuUies  which 
have  been  raised. 

RoLFE,  B. — I  am  of  the  same  opinion.  The  voir  dire 
may  mean,  as  I  before  observed,  a  separate  examination,  in 
order  to  ascertain  the  com{)etcncy  of  the  witness,  and  the 
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only  mean,  that  the  formal  oath  has  been  dispensed  with. 

Rule  absolute  (a). 


Jacobs 

«. 

Laybouen. 


(a)  Pabkb,  B.,  was  sittinf^  at 
Nisi  Prins,  Aldbrson,  B.,  was 
absent  from  indispositiooy  and 
GuBNBT*  B„  had  gone  to  Cham-r 


bers.  See  6  &  7  Vict.  c.  85,  re- 
moving incompetency  in  such 
cases  as  the  above. 


The  Court  will 
not  disdiarge, 
out  of  cuttod  J, 
a  defendsnt  in 
execution  on  a 
judgment, 
upon  sffidsTit 
tnat  the  plain- 
tiff has  in  his 
hands  monej 
of  the  defend- 
ant's exceed- 
ing the  amount 
of  the  jodg- 
meat. 


Cooke  v.  Crofts. 

J.N  this  case  a  rule  had  been  obtained,  calling  on  the 
plaintiff  to  shew  cause  why  the  defendant  should  not  be 
dischai]ged  out  of  custody.  It  appeared  from  the  affidavits 
in  support  of  the  application,  that  the  defendant  was  a  lessee 
of  two  houses,  one  of  which  he  had  underlet  to  the  plaintiff. 
The  defendant  having  neglected  to  pay  the  rent  to  his 
landlord,  the  latter  distrained  upon  the  goods  of  the  plaintiff, 
who  in  consequence  brought  the  present  action  against  the 
defendant,  and  recovered  the  sum  distrained  for  and  costs. 
The  defendant  was  arrested  upon  a  capias  ad  satisfaciendum, 
and  had  lain  in  prison  a  considerable  time.  It  was  further 
stated,  that  since  the  defendant  had  been  in  prison  the 
plidntiff  had  not  paid  him  any  rent,  and  that  the  amount 
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Crouehy  in  rapport  of  the  rale.    The  judgment  is  m        1843. 
eflect  aatiafied,  since  the  plaintiff  has  retained  the  defendant's       cookT^ 
money  to  an  amount  greater  than  his  claim  against  the  ^' 

defendant.  Under  those  circumstances  it  is  a  great  hard- 
ship on  the  defendant  to  be  kept  in  prison,  more  especially 
as  the  plaintiff,  by  withholding  the  money,  deprives  the 
defendant  of  the  means  of  instituting  legal  proceedings  for 
its  recoyery. 

Lord  Abingbb,  C.  B. — We  must  decide  without  reference 
to  any  individual  hardship  which  may  arise,  and  there  is  no 
principle  more  clear  than  this,  that  a  person  who  is  in 
execution  on  a  judgment  cannot  compel  the  plaintiff  to  allow 
a  set-off  which  the  former  has  against  him.  In  this  case, 
the  plaintiff  has  a  judgment,  and  the  defendant  is  bound  to 
shew  that  it  is  satisfied,  before  he  is  entitled  to  his  dischaige. 
He  attempts  to  do  that  by  setting  up  an  unascertained 
claim. 

Parke,  B. — By  satisfttction  of  a  judgment  is  meant,  that 
the  judgment  is  discharged  by  money  paid  on  account  of 
that  judgment,  not  the  ezbtence  of  a  cross  demand  against 
the  judgment  creditor.  If  the  defendant  has  any  such  cross 
demand  he  must  enforce  it  in  the  usual  way.  We  cannot 
apply  to  this  case  a  different  rule  from  that  on  which  we  act 
in  others,  and  if,  as  alleged,  the  defendant  is  unable  through 
poverty  to  institute  legal  proceedings,  he  may  apply  for  leave 
to  sue  in  form&  pauperis. 

Rule  discharged 


Pricb  v.  Rees. 

l3£BT.     In  the  commencement  of  the  declaration  the  if  in  debt  on 
plaintiff  demanded  the  sum  of  lOi  18*. ;  the  declaration  S^*he  d©- 

cUn^on  givet 
credit  for  payment  of  part  of  the  debt,  and  alleges,  as  a  breacb  tbe  nonpayment  of  the  reiidaey 
the  plaintiff  most,  under  the  plea  of  nunquam  indebitatus,  prove  a  debt  exceeding  tbe  amount 
for  which  credit  if  given. 
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Paicb 

«. 
RIE8. 


then  alleged  that  the  defendant  was  indebted  to  the  plaintiff 
in  lOOL  for  work  and  labour  and  materials  found  and  pro- 
vided, &C.,  and  in  lOOL,  for  money  due  upon  an  account 
stated ;  it  then  averred  that  ^^  although  the  defendant  then 
paid  part  of  the  said  moneys  in  the  declaration,  that  is  to 
say,  the  sum  of  89^  2«.,  parcel  as  aforesaid,  yet  he  had 
not  paid  the  residue  of  the  said  moneys  amounting  to  the 
sum  of  lOL  18^.,  above  demanded,  or  any  part  thereof, 
whereby  an  action  hath  accrued,  &c. 

Plea,  nunquam  indebitatus. 

At  the  trial,  before  the  under-sheriff  of  Carmarthenshire, 
the  plaintiff  proved  that  work  had  been  done  and  materials 
supplied,  to  the  amount  of  13/.  10*.  On  the  part  of  the 
defendant,  it  was  submitted,  that  upon  these  pleadings,  the 
plaintiff  could  not  recover  unless  he  proved  a  debt  exceed- 
ing 89/1  2s.,  for  which  credit  was  given  in  the  declaration. 
The  under-sheriff  left  the  case  to  the  jury,  who  found  a 
verdict  for  the  plaintiff.  Leave  having  been  ^eser^x»d  to 
move  to  enter  a  nonsuit,  or  a  verdict  for  the  defendant, 


£!.  V.  Williams  obtained  a  rule  nisi  accordingly,  against 
which* 


Sir  John  Bayley  shewed  cause.     This  mode  of  declaring 
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for  suppose  a  debt  reduced  by  part  payment,  originally        1843. 
consisted  of  many  thousand  pounds,  the  plaintiff  would  be     ^"J^^^ 
compelled,  at  considerable  expense,  to  prove  an  amount  t^* 

about  which  there  existed  no  dispute,  a  smaU  balance  only 
being  due.  In  such  case,  the  plaintiff  would  be  put  to  costs 
which  would  not  be  allowed  on  taxation.  If  in  the  bill  of 
particulaxs,  credit  had  been  given  for  these  payments,  and 
the  defendant  had  given  in  evidence  the  bill  of  particulaxs, 
the  plaintiff  could  only  have  recovered  the  balance.  The 
same  rule  ought  to  prevail,  where  the  payments  are  ad- 
mitted on  the  record.  If  this  defence  be  permitted,  it  will 
be  equivalent  to  allowing  a  defendant  to  give  evidence  of 
payment  under  the  general  issue.  Where  a  plaintiff,  by 
his  particulars  of  demand,  after  giving  credit,  claims  a 
balance  only,  the  plea  of  payment  must  be  considered  as 
pleaded  to  that  balance,  though  some  of  the  items  for  which 
credit  is  given,  were  paid,  after  action  brought.  Ea^wick  v. 
Harmon  (a).  Freeman  v.  Crafts  (i),  decided  that  a  general 
plea  of  payment  must  be  taken  to  be  pleaded  to  the  par- 
ticular sum  for  which  the  action  is  brought ;  therefore, 
where  a  defendant  pleads,  that  he  has  paid  to  the  plaintiff, 
sums  amounting  to  the  moneys  mentioned  in  the  declara- 
tion, and  it  appears  that  he  has,  in  fact,  paid  such  sums, 
but  that  the  plaintiff  claims  a  balance  due  beyond  their 
amount,  the  plaintiff  is  entitled  to  a  verdict,  and  is  not 
bound  to  new  assign.  Abton  v.  MilU  (c),  is  in  point: 
there,  the  declaration  was  in  assumpsit  for  883/.  16^.,  and 
admitted  payment  of  664/.  3«.  6d!,,  claiming  the  residue ; 
the  defendant  pleaded  payment  of  all  the  moneys  in  the 
declaration ;  the  plaintiff  new  assigned  that  the  action  was 
brought  not  for  the  175/.  17*.  parcel  of  the  moneys  in  the 
declaration  mentioned,  and  which  had  been  paid,  but  for 
another  like  sum  (describing  it),  and  the  replication  further 
denied  the  payment  of  the  residue.     The  pleas  to  the  new 

(a)  8  Dowl.  399,  O.  S. ;  8.  C.      4  M.  &  W.  4. 
6  M.  &  W.  13.  (c)  9  Ad.  &  E.  248  ;  S.  C.  1  P. 

(6)  6  Dowl.  698,  O.  S.;  S.  C.      &  D.  197. 
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assignment,  were,  payment,  and  a  denial  of  the  diversity  of 
the  causes  of  action ;  on  which,  issues  were  joined,  and  it 
was  held  that  the  plea  to  the  declaration  was  not  confined 
to  the  balance,  and  that  the  new  assignment  did  not  admit 
that  the  17 5L  17 s.  which  had  been  paid,  was  a  part  of  that 
balance,  so  that  on  proof  of  payment  of  a  sum  in  addition 
and  sufficient  to  make  up  the  balance,  the  defendant  was 
entitled  to  a  verdict.  Morris  v.  Janes  (a),  is  to  the  same 
effect 


E.  V.  Williams^  in  support  of  the  rule,  was  stopped  by 
the  Court 


Lord  Abinger,  C.  B. — ^The  rule  must  be  absolute  to 
enter  a  nonsuit.  The  declaration  is  in  rather  an  unusual 
form,  it  alleges,  that  a  sum  of  100/L  was  due  originally 
from  the  defendant  to  the  plaintiff,  but  admits  that  be  has 
paid  89/..  2s.  of  that  sum,  and  then  claims  to  recover  the 
balance  of  10/L  18«.  The  defendant  has  pleaded  that  he 
never  was  indebted ;  the  effect  of  which,  as  appears  to  me, 
is  to  put  in  issue  that  he  ever  was  indebted  to  the  plaintiff, 
in  such  a  manner  as  to  leave  a  balance  due,  afier  deducting 
the  sum  for  which  the  plaintiff  gives  credit  in  the  decla- 
ration.    The  plea  is,  in  &ct,  a  traverse  of  the  existence  of 


Rees. 
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beyond  that;  it  becomes  unnecessary  for  the  defendant  to  1843. 
plead  payment,  because  the  matter  put  in  issue  by  the  ip^J^^ 
plea  of  nunquam  indebitatus,  is  the  existence  of  a  balance, 
after  deducting  the  sum  for  which  credit  is  given. 
Suppose,  instead  of  credit  being  given  for  S9L  2«.,  the 
declaration  had  been  in  the  ordinary  form,  and  the 
defendant  had  pleaded  payment  of  89/L  2s.,  with  nunquam 
indebitatus  ultra ;  the  plaintiff,  in  order  to  recover,  must 
have  proved  the  whole  debt  The  same  rule  ought  to 
apply  where  the  plaintiff,  by  admitting  payment  to  a 
certain  amount,  spares  the  defendant  the  necessity  of 
pleading  it.  The  decision  in  Alston  v.  Mills  seems 
perfectly  correct,  but  it  is  distinguishable  from  the 
present  case,  because  there  the  defendant  pleaded  non 
assumpsit,  and  payment  to  all  the  moneys  mentioned  in  the 
declaration,  whereas  here  the  plea  is  merely,  that  the 
defendant  was  never  indebted  in  manner  and  form,  that  is, 
never  indebted  for  the  balance  claimed* 

Gurnet,  B.,  concurred. 

Rolfs,  B. — I  am  of  the  same  opinion,  and  I  think  that 
wherever  a  party  goes  for  the  balance  of  an  account,  he  is 
bound  to  prove  that  account,  whether  a  payment  be 
pleaded  or  not.  It  is  said,  that  the  Master  would  not 
allow  the  costs  of  proving  the  entire  debt ;  that  is  only 
saying  that  the  Master  would  not  do  his  duty,  because  it  is 
clear  the  Master  ought  to  allow  the  costs  of  proving 
whatever  was  necessary  to  enable  the  plaintiff  to  recover. 

Rule  absolute. 
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A  party  seek- 
ing to  set  aside 
the  copj  of  a 
writ  or  sum* 
monssenred 
in  a  wrong 
county,  must 
state  positiTel J 
that  tne  place 
of  service  is 
not  within  the 
county  into 
which  the 
writ  issued,  or 
within  the 
prescribed 
distance  from 
the  boundary 
thereof. 


Harrison  and  Another  t;.  Wrat. 

M  HIS  was  a  rule>  calling  on  the  plaintiffs  to  shew  cause, 
why  the  copy  and  service  of  a  writ  of  summons  should  not 
be  set  aside  for  irregularity.  The  rule  was  obtained  on  the 
affidavit  of  the  defendant,  which  stated,  that  he  had  been 
served  in  Cheapside^  in  the  city  of  London,  with  a  copy  of 
a  writ  of  summons,  issued  into  the  county  of  Middlesex, 
and  that  he  had  been  informed,  and  believes,  that  any 
portion  of  Cheapside  is  liiore  than  half  a  mile  from  the 
county  of  Middlesex. 

Erie  shewed  cause,  and  urged,  that  a  party  seeking  to 
set  aside  the  service  of  process,  should  swear  positively, 
and  not  merely  according  to  his  belief,  that  the  place  of 
service  is  beyond  the  prescribed  distance  from  the  boundary 
of  the  county  into  which  the  writ  issued.  He  cited 
Coukon  V.  King  (a),  and  Thomson  \,  Burton  (b). 


WarreHy  in  support  of  the  rule,  submitted,  that  the 
affidavit  was  sufficient,  unless  the  &ct  was  denied  by  the 
other  side. 
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1R4S. 

Clarke  and  Others  v.  Bulmer  and  Others. 

Assumpsit.     The  first  count  of  the  declaration  was  Thepkintift 
on  a  bill  of  exchange,  drawn  by  the  plaintifis  upon,  and  tlie  defenduiu 
accepted  by  the  defendants  under  the  description  of  "  The  2^^^^,^ 
Owners  of  the  Byers  Green  Colliery,"  for  833i  6*.     The  forpumpnig 

'^  ^  defendant*! 

second  count  was  as  follows :  "  And  whereas  also  the  de-  colliery,  to  be 

fendants,  on  the  7  th  day  of  July,  a.  d.  1842,  were  indebted  fi^ for  25002. 

to  the  plaintiflFs,  in  3000/.,  for  the  price  and  value  of  a  main  J[]^®foJ*JJ5e^i 

engine,   and   other    goods    then   sold  and  delivered    by  in  parts,  and 

the  plaintifis  to  the  defendants,  at  their  request"     There  at  the  colliery  t 

were  also  counts  for  money  paid,  and  money  due  on  an  ^^*^ 

account  stated.     The  particulars  of  demand   stated  the  «» recovered 
*^  under  a  count 

action  to  be  brought  for  the  recovery  of  a  balance  of  a  sum  "  for  the  price 

of  2500/.,  after  deducting  a  part  pajrment  of  166621 13*.  4rf,  enginc'wid  *" 

for  which  credit  is  given,  being  the  price  of  a  main  engine  J^^'and^- 

and  apparatus  delivered.  livered,"  but 

that  the  proper 
At  the  trial,  before  Lord  Denman^  C.  J.,  at  the  York  form  of  count 

Summer  Assizes,  1842;  it  appeared  that  the  defendants  i2ow[an!d  ' 

were  shareholders  in  a  mining  company,  called  the  Byers  ?**^ijlj  ^ 

Green  Colliery,  and  that  a  main  engine  being  required  to  *nd  construct- 

drain  the  mines,  a  proposal  was  made  by  the  plaintifis  to      &mW^that 

erect  one,  to  which  the  directors  returned  the  following  JeSdPmight 

answer :  ^^  amended 

the  record,  by 

'^Messrs.  J.  Clarke  &  Co.  Gentlemen,  In  answer  to  uuertingsnch 
yours  of  yesterday,  the  Byers  Green  Coal  Company,  at 
their  last  meeting,  agreed  to  accept  your  proposal  to  build 
an  engine  of  one  hundred  horse  power,  for  the  sum  of 
2500/.,  to  be  complete  and  fixed  by  the  middle  or  end  of 
December  next  The  engine  to  be  built  agreeably  to  Mr. 
T.  Forster's  drawing  and  specifications.  This  information 
Mr.  F.  was  authorized  to  convey  to  you.  I  am,  gentle- 
men,  your  obedient  servant,  G.  W.  Good." 

The  bill  of  exchange  mentioned  in  the  first  count  of  the 
declaration,  was  accepted  by  one  of  the  partners  only, 
"for  the  owners  of  the  Byers  Green  Colliery."    It  was 
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Clarke 
and  Otbers 

and  Others. 


objected  that  the  acceptance  did  not  bind  the  defendant 
Bulmer>  unless  he  had  expressly  assented  to  it,  and  that 
proof  of  stich  assent  should  be  given.  The  plaintifis,  being 
unable  to  offer  any  evidence  upon  that  point,  abandoned 
the  first  count  They  then  proceeded  on  the  second,  with 
respect  to  which  it  appeared  that  a  main  engine  was  of  such 
a  nature  as  necessarily  to  require  the  different  parts  to  be 
put  together  on  the  spot,  and  that  the  parts  of  the  engine 
in  question  were  built  at  the  plaintiffs'  manufactory  at 
Sunderland,  and  sent  thence  at  different  times,  and  put 
together  in  June  and  September,  1840,  in  which  latter 
month  it  was  completed.  No  evidence  was  given  by  the 
plaintifis  to  shew  what  was  the  value  of  parts  of  the  engine, 
and  what  was  the  cost  of  fixing  it  At  the  close  of  the 
plaintifis'  case,  it  was  objected,  on  the  part  of  the  defendants, 
that  as  the  contract  was  entire,  and  the  declaration  con* 
tained  no  count  for  work,  labour,  and  materials,  the  plain- 
tifis  could  not  recover.  At  all  events,  there  being  no  count 
for  work  and  labour,  the  cost  of  fixing  could  not  be  re- 
covered, and  as  there  was  no  evidence  to  enable  the  jury 
to  form  an  estimate  of  the  separate  value  of  the  engine, 
they  could  not  find  any  damage  in  respect  of  that  alone. 
The  learned  Judge  overruled  the  objection,  and  the  jury 
found  a  verdict  for  the  plaintifis,  on  the  second  count  for 
the  amount  claimed.     A  rule  nisit  to  set  aside  the  verdicts 
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under  the  indebitatus  count  for  "  a  main  engine,''  sold  and 
delivered.  The  cases  of  Catterell  v.  Apsey^  and  Tripp  y. 
ArmHoffe,  relied  upon  by  the  other  side,  are  not  applicable. 
In  the  former,  the  plaintiff  had  contracted  to  build  a  house, 
and  find  materials  for  it,  and  he  declared  for  the  price  of 
goods  sold  and  delivered,  and  work  and  labour  done ;  the 
sums  which  had  been  paid  exceeded  the  price  of  the 
labour,  and  the  Court  held,  that  as  the  defendant  had 
never  contracted  to  pay  for  any  goods^  qu&  goods,  the 
plaintiff  could  not  recover,  under  that  description,  the 
value  of  the  materials.  TMpp  v.  Armitage  was  likewise 
decided  on  the  ground  that  the  materials  could  not  be  said 
to  vest  in  the  defendant  as  goods  and  chattels.  But  here  the 
plaintiff  does  not  seek  to  recover  for  materials,  but  for  a 
specific  and  entire  chattel.  Though  the  agreement  men- 
tions an  engine  to  be  completed  and  fixed,  those  words  are 
superfluous,  and  if  they  had  been  omitted,  the  plaintiflis 
must,  nevertheless,  have  put  the  parts  together  and  fixed 
the  machine  to  the  ground,  for  until  that  was  done,  it  could 
not  come  under  the  denomination  of  a  *^  main  engine."  A 
count  for  work  and  labour  cannot  be  more  necessary  in 
this  case  than  in  every  instance  of  the  sale  of  manu&c* 
tured  goods.  If  a  person  goes  to  a  shop  and  orders  goods 
to  be  sent  to  his  house,  the  delivery  is  a  portion  of  the 
contract,  and  according  to  the  argument  on  the  other  side, 
there  must,  in  such  case,  be  a  count  for  work  and  labour. 
[Aldersouy  B. — There,  the  delivery  is  part  of  the  considera- 
tion, and,  therefore,  a  count  for  goods  sold  and  delivered 
is  suflScient].  In  this  case,  the  fixing  must  be  so  con- 
sidered, as  it  is  the  only  mode  by  which  a  delivery  of  the 
engine  can  be  effected.  It  is  similar  to  the  case  of  a  wine 
merchant  selling  a  pipe  of  wine,  which  he  is  to  bin — there 
the  binning,  here  the  fixing — is  the  delivering  stated  in* 
the  declaration.  No  property  in  any  portion  of  the  engine 
vested  in  the  defendants,  until  the  whole  was  complete  as  a 
main  engine,  and  an  abandonment  by  the  one  party,  and 
acceptance  by  the  other,  is  as  much  a  delivery  as  an  actual 
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handing  over.  It  cannot  be  said  that  work  and  labour  was 
done  by  the  plaintifis  for  the  defendants,  for  undl  the  last 
blow  was  struck,  the  plaintifis  were  employed  on  their  own 
rnaterials.  In  Atkinson  v.  Bell  (a),  Bayley^  J.,  says,  "  II 
you  employ  a  man  to  build  a  house  on  your  land,  or  to 
make  a  chattel  with  your  materials,  the  party  who  does  the 
work  has  no  right  to  appropriate  the  produce  of  his  labour 
and  your  materials  to  any  other  person.  Having  bestowed 
his  labour^  at  your  request,  on  your  materials,  he  may 
maintain  an  action  against  you  for  work  and  labour.  But 
if  you  employ  another  to  work  up  his  own  materials  in 
making  a  chattel,  then  he  may  appropriate  the  produce  of 
that  labour  and  materials  to  any  other  person.  No  right 
to  maintain  any  action  vests  in  him  during  the  progress  of 
the  work,  but  when  the  chattel  has  assumed  the  character 
baigained  for,  and  the  employer  has  accepted  it,  the  party 
employed  may  maintain  an  action  for  goods  sold  and  de- 
livered, or  if  the  employer  refuses  to  accept,  a  special  action 
on  the  case  for  such  refusal.  But  he  cannot  maintain  an 
action  for  work  and  labour,  because  labour  was  bestowed 
on  his  own  materials,  and  for  himself,  and  not  for  the  per- 
son who  employed  him."  So  in  this  case  it  cannot  be  said 
that  work  and  labour  was  done  for  the  defendants,  during 
the  progress  of  the  work,  for  until  the  engine  was  complete, 
the  plaintiffs  were  working  for  themselves,  and  upon  their 
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after  he  had  left  them  in  the  house,  under  counts  for 
fixtures  baigained  and  sold,  and  fixtures  sold  and  de- 
livered 

Dwndas  and  Pashky,  in  support  of  the  rule.  If,  in  this 
caae,  the  engnie  had  been  fixed  before  the  contract  was 
HMde,  and  the  claim  had  been  for  a  fixture  sold  and  de- 
livered, perhaps  the  plaintifis  might  have  recovered  under 
that  count;  but  here  the  contract  was  to  build  and  fix  an 
engine.  Suppose  a  party  had  contracted  to  build  an  iron 
bridge;  it  is  true  the  different  pieces  of  iron  would  not 
form  a  bridge  until  put  together  and  fixed  for  that  pur- 
pose ;  but  after  that  was  done,  could  the  contractor  recover 
the  price  in  an  action  for  goods  sold  and  delivered?  In 
JVijpp  V.  Armitage^  Parke,  B.,  says,  "The  contract  is  to 
make  up  these  several  articles,  and  to  put  them  up  in  the 
hotel,  and  then  the  bankrupt  is  to  be  paid  one  entire  sum 
for  the  whole  work.  The  contract,  therefore,  is  not  com- 
plete with  reference  to  these  sash  fi^mes,  until  they  are 
fixed  to  the  house,  and  made  part  of  the  fi^ehold."  And 
Lord  Alnnger,  C.  B.,  says,  "  this  is  not  a  contract  for  the 
sale  and  purchase  of  goods  as  moveable  chattels ;  it  is  a 
contract  to  make  up  materiab,  and  to  fix  them,  and  until 
they  are  fixed,  by  the  nature  of  the  contract,  the  property 
will  not  pass.**  So  here,  until  all  was  done,  the  contract 
was  not  complete,  and  then  the  engine  became  part  of  the 
fi^ehoUL  Hallen  v.  Runder  is  distinguishable  from  this 
case,  for  there,  the  chattel  was  entire  at  the  time  of  the 
sale ;  but  here,  the  engine  was  to  be  put  in,  and  fixed,  and 
the  price  of  fixing  formed  part  of  the  cost.  Under  this 
contract,  the  Court  cannot  say  how  much  of  the  price  was 
applicable  to  the  materials,  and  how  much  to  the  fixing. 
In  JNutt  V.  Butler  (a),  Lord  Ellenbarough  ruled,  that  the 
price  of  grates,  and  other  fixtures,  could  not  be  recovered 
under  a  count  for  goods  sold  and  delivered.     Mucklow  v. 
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Mangles  (a),  decided,  that  the  buyer  of  a  chattel,  ordered 
to  be  made  for  him,  acquires  no  property  in  the  chattel 
until  it  is  finished  and  delivered  to  him,  and,  therefore, 
before  then  cannot  maintain  trover  for  it,  though  he  has 
paid  the  price  beforehand.  Coombs  v.  Beaumont  (i),  Horn 
▼.  Baker  (c),  and  Mtnshall  v.  Lloyd  (d),  shew,  that  an  engine 
of  this  description  does  not  come  within  the  denomination 
of  goods  and  chattels.  There  should  have  been  a  single 
count  for  the  price  of  building,  completing,  and  fixing  an 
engine  for  the  defendants,  and  at  their  request. 


Cur.  adv.  vuU. 


The  judgment  of  the  Court  was  delivered  by, 
Parke,  B. — In  this  case,  it  appeared  in  evidence,  that 
the  plaintiffi)  agreed  to  build  a  steam  engine  of  one 
hundred  horse  power,  for  pumping  the  defendant's  colliery, 
to  be  completed  and  fixed  for  2,500/.  The  engine  was 
forwarded  in  parts,  and  fixed  piecemeal  at  the  colliery, 
and  so  made  into  an  engine  there  before  the  com- 
mencement of  the  action :  and  the  question  is,  whether  the 
plaintiffs  were  entitled  to  recover  on  this  executed  contract 
on  a  count  in  indebitatus  assumpsit,  for  a  main  engine 
and  other  goods  sold  and  delivered.  We  think  that  they 
were  not.     Whenever  a  simple  contract  is  executed,  and 
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aa  engine  sold  and  delivered.  Nor  could  the  different 
parts  of  it,  which  were  used  in  the  construction,  and  firom 
time  to  time  fixed  to  the  freehold,  and,  therefore,  became 
part  of  it,  be  deemed  goods  sold  and  delivered,  as  there 
was  no  contract  for  the  sale  of  them  as  moveable  goods,  the 
contract  was,  in  effect,  that  the  plaintifi  were  to  select 
materials,  make  them  into  parts  of  an  engine,  carry  them  to 
a  particular  place,  and  put  them  together,  and  fix  part  to 
the  soil,  and  so  convert  them  into  a  fixed  engine  on  the 
land  itself,  so  as  to  pump  the  water  out  of  a  mine.  The 
cases  of  CattereU  v.  Apsey^  and  Tripp  v.  Armitoffe,  are 
authorities,  that  the  materials  used,  or  intended  to  be  used, 
in  the  construction  of  a  fixed  building,  cannot  be  deemed 
goods  sold  and  delivered,  and  there  is  no  difference 
between  the  erection  of  this  sort  of  fixture,  and  any  other 
building;  the  proper  form  of  count  is  in  indebitatus 
assumpsit  for  work,  labour,  and  materials ;  or  for  erecting 
and  constructing  an  engine.  In  the  course  of  the  argument, 
cases  wef^  suggested  where  a  contract  for  goods  sold  and 
delivered,  might  be  blended  with  one  for  work  and  labour; 
and  it  was  asked,  whether  a  count  for  goods  sold  and 
delivered  might  not  be  maintained,  as  where  a  specific 
chattel  was  bought,  and  was  to  be  carried  to  the  house  of 
the  purchaser,  for  an  entire  sum.  There,  the  price  of  the 
commodity  might  be  considered  as  enhanced  by  the 
delivery,  and  the  debt  properly  described  as  for  the  price 
of  goods  sold  and  delivered.  If  it  were  part  of  the  contract 
that  the  chattel  purchased  should  be  afterwards  annexed 
to  the  fi^ehold  by  the  vendor,  and  for  an  entire  sum,  it 
might,  perhaps,  admit  of  a  question,  whether  that  form  of 
action  alone  would  be  proper.  This,  it  is  unnecessary  to 
decide;  as  also  the  question,  whether  the  value  of  the 
steam  engine  ought  to  have  been  recovered  in  this  form  of 
action  by  the  plaintifis,  if  they  had  been  tenants  of  the 
land,  and  sold  it  on  quitting,  as  a  removable  fixture,  to  the 
landlord  or  in-coming  tenant.      The  objection  in  this  case 
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is,  that  there  was  no  contract  of  sale  at  all,  but  one  for 
work  and  labour  on  the  defendants'  land,  and  materials 
used  in  the  course  of  that  work.  The  rule  must,  therefore, 
be  absolute,  but  the  plaintiffs  may  amend,  on  payment  of 
the  costs  of  the  amendment  only ;  and  it  is  to  be  regretted, 
that  an  application  was  not  made  for  the  same  purpose  at 
the  trial. 

Rule  accordingly. 


The  plaintiff 
in  a  rait  bemg 
dead,  the  Ck>urt 
allowed  notice 
of  anplication 
for  aefendant't 
discharge, 
under  the  48 
Geo.  3,0.  123, 
to  be  serred 
on  his  son, 
who  was  tiie 
attorney  in  the 
action,  and 
who  refused  to 
say  who  was 
his  fiuher's 
personal  re- 
preientatiTe. 


Booth  v.  Steer. 

MM.EA  TON  moved  for  a  rule  to  discharge  a  defendant 
out  of  custody  under  the  48  Geo.  3,  c.  123,  he  having 
been  in  execution  more  than  twelve  calendar  months  for  a 
debt  under  201  On  calling  at  the  plaintiff's  residence  to 
leave  the  usual  notice,  it  was  found  that  the  plaintiff  was 
dead,  but  the  notice  was  served  on  his  son,  (who  was  the 
attorney  in  the  action,)  and  who  refused  to  say  who  the 
personal  representative  of  his  father  was.  The  affidavit  also 
stated,  that  eveiy  endeavour  had  been  made  to  find  out 
the  personal  representative  of  the  deceased,  but  without 
8ucces&  The  practice  required  that  the  notice  should  be 
served  on   the  plaintiff  himself,  but  where  his  residence 
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SnnTHURST  V.  Taylor. 

JwmAjRTIN,  upon  being  called  upon  by  the  Court  to  Amocioofora 
roove^  said,  that  he  had  a  motion  to  make  for  a  new  trial,  ^SonbroMff 
which  involved  a  point,  respecting  which  the  Profession  mtheComtof 
were  anxious  to  take  the  opinion  of  the  Court     The  4  &  5  at  Lancaater. 
Wm.  4,  c.  62,  s.  26,  enables  any  party  in  an  action  de-  ,™*anyofthe 
pending  in  the  Court  of  Common  Pleas,  at  Lancaster,  to  ^^l^^g^ 
apply  for  a  new  trial  to  any  one  of  the  superior  Courts  at 
Westminster,  sitting  in  Banco.     While  the  Court  of  Com- 
mon Pleas,  at  Westminster,  was  open  to  all  the  Bar,  the 
Judges  resolved  that  such  applications  should  be  made  in 
the  Court  at  which  the  Judge  who  tried  the  cause  sat,  Foster 
V.  JoBy  (a).     The  present  cause  had  been  tried  before  Cress- 
weUy  J.,  and  as  the  Serjeants-at-law  had  now  an  exclusive 
right  of  audience  in  the  Court  of  Common  Pleas,  the  rule 
laid  down  in  Faster  v.  Jolly  would  be  productive  of  incon- 
venience, and  entail  additional  expense  oh  the  suitors. 

Lord  Abingeb,  C.  B. — According  to  law  you  are  en- 
titled to  make  the  motion  in  any  of  the  Courts  at  West- 
minster, and  the  rule  in  Foster  v.  Jolly  was  only  established 
as  a  matter  of  convenience.  We  will  speak  to  the  Judges 
of  the  other  Courts  on  the  subject,  and  in  the  meantime 
you  may  move  the  case  here. 

On  a  subsequent  day.  Lord  Abinger  said,  he  had  con- 
ferred with  the  Judges,  and  they  were  of  the  opinion  he 
had  expressed. 

(a)  1  C,  M.  &  IL  704,  la). 
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A  declaration 
onabfllof 
exdiangey  al- 
lied that  the 
hiu  wai  drawn 
hj-a  &,and 
inadepmUe 
*«to8.  S.,or 
order." 

The  hoi  on 
being  pro- 
duced, was, 
"  pay  to  my 
onier." 

▼ariance. 


Bluett  t;.  Middleton. 

A  SSUMPSIT  by  the  indorsee  against  the  acceptor  of  a 
bill  of  exchange.  The  declaration  stated  that  one  S.  S.  made 
his  bill  of  exchange,  and  directed  the  same  to  the  defendant, 
and  thereby  required  the  defendant  ^^  to  pay  to  S.  S.,  or 
order,  the  sum  of  15L,^  for  value  received,  &c.  The  pleas 
traversed  the  acceptance  and  indorsement 

At  the  trial  before  the  under-sheriff  the  bill  when  pro- 
duced,  appeared  to  be  "pay  to  my  order."  It  was  ob- 
jected that  this  was  a  variance  from  the  bill  set  out  in  the 
declaration,  which  was  "pay  to  me  or  my  order."  The 
under-sheriff  overruled  the  objection,  and  the  plaintiff  had 
a  verdict 


Pashley  moved  for  a  new  trial,  and  submitted  that  this 
statement  in  the  declaration,  that  the  bill  was  drawn  by 
S.  S.,  payable  to  himself  or  order,  was  not  supported  by 
proof  of  a  bill  payable  to  the  order  of  S.  S.  only. 

t  

Per  Curiam. — There  is  no  variance  between  the  alle- 
gation, that  the  bill  was  made  payable  to  S.  S.,  or  order, 
and  the  ingtniment  produced,  which  appears  to  be  payable 
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DATiDeoN,  Public  Officer,  &c,  t;.  Cooper  and 
Brassington. 

Assumpsit  on  a  guarantee  by  a  registered   public  ToMwinptit 
officer  of  the  Commercial  Bank  of  England.     The  de-  « defence  tlm 
daration  stated,  that  "  by  a  certain  guaranty  or  agreement  wai  altered 
in  writing,  it  was  witnessed  that  in  consideration  of  accom-  !j|iJ^.,*^ 
modation  afforded  by  the  banking  co-partnership  to  one  *7^'^^ 
Mayer  and  Co.,  the  defendants  guaranteed  to  the  co-part-  against  tlie  de- 
nership,  payment  of  all  sums  that  should  become  due  from  nature,  w^ 
Mayer  &  Co."    The  declaration  then  alleged  default  in  JjiSJJJ^^j^ 
payment  by  Mayer  &  Ca,  and  nonpayment  by  defendants,  tlie  general 

The  defendant  Brassington  pleaded  non  assumpsit 

The  defendant.  Cooper,  pleaded,  (amongst  other  pleas,) 
that  after  the  making  of  the  guaranty,  and  whilst  it  was  in 
the  possession  of  the  banking  co-partnership,  it  was  without 
the  knowledge  or  consent  of  the  defendant  Cooper,  by 
some  person  to  him  unknown,  altered  in  a  material  par- 
ticular, by  such  person,  putting  and  affixing  to  the  said 
guaranty,  two  seals  near  the  respective  signatures  of  the 
said  defendants,  as  and  for  the  seals  of  the  said  defendants, 
thereby  causing  the  guaranty  to  purport  to  be  the  deed  of 
the  defendants,  whereby  the  said  guaranty  was  and  is  void 
inlaw. 

The  plaintiff  joined  issue  on  Brassington's  plea,  and 
replied  to  Cooper's  plea,  that  the  said  guaranty  was  not 
altered,  modo  et  forma. 

At  the  trial  before  Rolfe,  B.,  at  the  Liverpool  Spring 
Asrizes,  1842,  it  appeared,  that  after  the  guaranty  was 
duly  signed  by  the  defendants,  and  whilst  it  was  in  the 
possession  of  the  plaintiff,  two  wafers  were  affixed  against 
the  signature  of  the  defendants.  It  was  objected,  that  the 
alteration  in  the  nature  of  the  document,  by  affixing  the 
seals,  rendered  the  guaranty  void.  The  learned  Judge 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  reserving 
leave  to  the  defendants  to  move  to  enter  a  verdict  for  them. 
Both  defendants  having  obtained  rules  accordingly, 


.378 


CASES  ON   POINTS  OF   PRACTICE,   EXCH. 


1843.  ErUy  Knawlesy  and  Cramptan  shewed  cause,  and  argued, 

jj^^i^^    firat,  that  the  affixing  wafers  to  the  guaranty  did  not  vitiate 
PubUc  Officer,  it     Shep.  Touch.  65.     Secondly,  the  rule  obtained  by  the 
p,*         defendant  Brassington  must,  at  all  events,  be  discharged, 
^1^**       for  the  defence  relied  upon  cannot  be  given  in  evidence 
BEAtsncoTOM.  under  the  plea  of  non  assumpsit.     Since  the  new  rules, 
that  plea  operates  only  as  a  denial  that  a  binding  contract 
ever  existed  between  the  parties,  whereas  it  is  shewn  by 
the  evidence,  that  before  the  seals  were  affixed,  the  guaranty 
was  valid,  and  capable  of  being  enforced.     Hemming  v. 
Trenery  (a)  is  an  authority  in  point     That  was  an  action 
of  assumpsit  on  a  guaranty,  to  which  there  was  a  plea  of 
non  assumpsit.     At  the  trial,  it  appeared,  that  the  instru- 
ment contained  an  interlineation,  which  the  jury  found  was 
made  after  its  execution.     It  was  held,  that  as  the  effect  of 
the  alteration,  if  any,  was  to  discharge  or  modify  the  ori- 
ginal contract,  the  defence  could  not  be  given  in  evidence 
under  non  assumpsit 

Dundas  and  W.  H.  Watson  were  heard  in  support  of  the 
rule  obtained  by  the  defendant  Cooper. 


Warren  and  H.  Hill  for  the  defendant  Brassington,  con- 
tended, that  the  defence  might  be  given  in  evidence  under 
the  nceneral  isaue,  inasmuch  as  the  document  produced 
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appears  to  me  to  be  correct     The  proper  plea  in  this  case,       IS4S. 
would  have  been  by  way  of  confession  and  avoidance :  the     Davimon, 
Jireach  need  not  have  been  confessed,  but  the  defendant's  Public  Officer, 

*c., 

answer  would  have  been,  that  since  the  making  of  the  con*  v. 

tract,  its  effect  had  been  altered  by  its  being  converted  into         ud 

a  contract  under  seal.     But  then  it  is  said,  that  this  view  B»a»mnoton. 

of  the  case  is  at  variance  with  the  decision  of  this  Court,  in 

Cahert  v.  Btiker.     All,  however,  that  the  Court  must  be 

considered  as  having  decided  there  is,  that  the  alteration 

in  an  instrument  may  be  objected  to  on  non  assumpsit, 

when  its  effect  is  to  make  a  new  stamp  necessary ;  for  if 

Mr.  Eichards^  argument  in  that  case  is  looked  at,  it  will  be 

found  to  turn  upon  the  necessity  of  a  fresh  stamp  by  reason 

of  the  alteration,  and  the  judgment  of  the  Court  was  given 

with  reference  to  that  argument     Except  as  to  the  question 

of  stamp,  I  do  not  propose  to  uphold  the  case  of  Calvert  v. 

Baker.    The  result  is,  that  a  verdict  will  be  entered  for 

the  defendant  Cooper  on  the  special  plea,  and  for  the 

plaintiff  on  the  defendant  Brassington's  plea  of  non  as- 

sumpsit 

Lord  Abinoeb,  C.  B.,  Alderson,  B.,  and  Rolfe,  B., 
concurred. 

Rule  accordingly  (a). 

(a)  A  rule  nisi  was  afterwards  made  by  the  plaintiff,  or  with  his 

obtained  to  arrest  the  judgment,  privity,  after  consideration,  the 

or  to  enter  judf^ment  for    the  Court  dischaqj^ed  that  rule.    See 

plaintiff,  non  obstante  veredicto,  Mascn  v.  Bradley,  past,  p.  3S0 ; 

on  the  grennd  that  the  plea  did  S.  C.  11  M.  &  W.  590. 
not  state  that  the  alteration  was 


Hands  v.  Clements. 

M  HIS  was  a  rule,  calling  on  the  plaintiff  to  shew  cause  An  affida?it 

why  all  proceedings  should  not  be  stayed  until  security  was  deoonent  as 

given  for  costs.  CharS^** 

Pownill,**  the 
sijB;Dature  at  the  end  was  **  Charles  E.  Pownall  :*'  HM,  no  objecUoB. 
An  affidavit,  intituled  **  in  the  Exchequer,"  is  sufficient,  if  it  appears  to  have  been  iwom 
before  an  officer  of  the  plea  side  of  the  Court. 
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Hands 

Clbmbmts. 
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F.  V.  Lee  shewed  cause,  and  objected  to  the  affidavit  on 
which  the  rule  had  been  obtained.  It  purported  to  be 
made  by  "Edward  Charles  Pownall,"  of  Nicholas  Lane, 
Lombard-street,  but  the  signature  was  "  Charles  K  Pow- 
nall;"  furthermore}  it  was  intituled  "in  the  Exchequer," 
instead  of  "  in  the  Exchequer  of  Pleas."  The  title  left  is 
uncertain,  whether  the  proceedings  are  on  the  plea  side  of 
the  Exchequer,  or  in  the  receipt  of  Exchequer,  or  on  the 
Crown  side  of  the  Exchequer. 


Petersdcrffy  contra,  was  not  heard. 

Per  Curiam. — There  is  no  weight  in  either  of  the  ob- 
jections. As  to  the  first,  it  is  a  mere  transposition  of  the 
order  of  the  deponent^s  Christian  names.  If  the  statement 
is  false,  he  might  be  indicted  on  that  affidavit  As  to  the 
other  point,  the  affidavit  appears  to  have  been  sworn  before 
an  officer  of  the  plea  side  of  this  Court,  and  is,  therefore, 
sufficient 

Rule  absolute. 


Mason  v.  Bradley. 
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contended^  that  the  note  was  vitiated  by  the  removal  of  1843. 
Jephflon's  name ;  to  which  it  was  answered^  that  the 
objection  could  not  be  taken  under  the  plea,  that  the 
defendant  did  not  make  the  note.  The  learned  Judge 
directed  a  verdict  for  the  defendant,  reserving  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  the  amount  of  the 
note.     A  rule  nisi  having  been  obtained  accordingly, 

Pa»hiey  shewed  cause,  and  argued,  first,  that  the  pro- 
missory note  was  vitiated  by  the  removal  of  Jephson's 
name,  Pigofs  aue  (a),  MathetosarCs  case  {b),  ColHns  v. 
Praster  {c\  BruertoirCs  case  (rfj.  Master  v.  MiUer  {e) ;  se- 
condly, under  the  plea  that  defendant  did  not  make  the 
note,  he  is  at  liberty  to  shew  that  it  has  been  altered  by 
the  removal  of  the  name  of  one  of  the  coHiureties.  The 
defendant  consented  to  be  liable,  on  condition  that  others 
should  also  be  liable,  from  whom  he  might  obtain  contri- 
bution, and  the  alteration  of  the  note  has  affected  his  re- 
medy in  that  respect  In  Cock  v.  CoxweU{f\  which  was 
an  action  against  the  acceptor  of  a  bill  of  exchange,  to 
which  the  defendant  pleaded,  that  he  had  never  accepted 
the  bill,  and  under  that  defence,  give  evidence  to  shew 
that  the  bill  had  been  altered  after  acceptance.  Aldersan, 
6.,  observes,  '^  He  has  pleaded  it  specially,  by  saying  that 
he  did  not  accept  the  bill  you  declared  on  and  produced 
in  evidence,  but  a  different  one."  And  BoUand^  B.,  adds, 
**  The  defendant  says,  in  substance,  the  instrument  on 
which  you  claim  against  me,  I  never  accepted.  Tt  cannot 
be  said  to  be  the  instrument  if  there  has  been  any  alte- 
radon.**  So  in  Calvert  v.  Baker  (g\  the  defendant,  under 
a  similar  plea,  was  allowed  to  shew  that  the  bill  was  altered 
after  acceptance  by  being  made  payable  at  a  particular  place. 

(a)  11  Rep.  27.  (e)  4  T.  R.  320. 

{b)  5  Rep.  23.  (f)  4  Dowl.  187,  O.  S. ;  S.  C. 

(c)  I  B.  &  C.  682  ;  S.  C.  3  D.  2  C,  M.  &  R.  291. 
&  R.  112.  iff)  7  Dowl.  17,  O.  S.;  S.  C. 

{d)  6Rep.  1.  4M.  &  W.417. 
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[Parke,  B. — In  Hemming  v.  Trenerif{a\  a  guaranty  which 
had  been  interleaved  after  its  cxecutioni  was  declared  upon 
in  its  original  state,  and  it  was  held,  that  the  defence  of 
interlineation  required  to  be  specially  pleaded.]  The  plain- 
tiff declares  upon  a  note  of  a  certain  description,  and  at- 
tempts  to  prove  his  case  by  the  production  of  a  note  of  a 
different  description.  A  defence  of  non-compliance  with 
the  Statute  of  Frauds  may  be  set  up  under  the  general 
issue.  JohuBon  v.  Dodgson  (&),  Buttermer  v.  Hayes  (c), 
Eastwood  V.  Kenyan  (d). 


Worthy  and  Mellar,  who  appeared  to  support  the  rule, 
were  stopped  by  the  Court. 

Lord  Abinoeb,  C.  B. — The  rule  must  be  absolute  to 
enter  a  verdict  for  the  plaintiff,  on  the  ground  that  there 
is  no  proper  plea  on  the  record  to  raise  the  proposed  de- 
fence. The  plaintiff  has  proved  that  the  precise  note 
declared  on,  was  signed  by  the  defendant  The  note 
when  produced  appeared  to  be  a  joint  and  several  note,  it 
is,  therefore,  the  several  note  of  the  defendant,  as  alleged 
in  the  declaration,  and  although  an  alteration  has  been 
made  by  striking  out  the  name  of  one  of  the  sureties,  that 
18  not  the  question  raised  by  this  plea. 
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document  signed  by  the  defendant,  which  must,  piim&  1843. 
&cic,  be  deemed  a  separate  note,  and  the  instrument  on 
being  produced  appears  to  be  a  separate  note.  Then  it  is 
objected  that  since  the  note  was  made,  the  name  of  a 
surety  has  been  struck  out ;  but  that  defence  should  have 
been  specially  pleaded.  With  respect  to  Calvert  y.  Baker, 
the  Court  do  not  appear  to  have  adverted  to  the  circum- 
stance that  the  alteration  in  the  bill  did  not  render  a  new 
stamp  necessary,  and  I  am  under  an  impression  that  this 
Court  pointed  out  that  distinction  in  a  case  before  us,  a 
Term  or  two  ago,  and  at  the  same  time  expressed  a  doubt 
as  to  the  authority  of  Calvert  v.  Bakery  to  that  extent 
It  appears  to  me,  that  that  case  cannot  be  supported,  where 
the  alteration  is  not  such  as  to  cause  a  variance  between 
the  statement  in  the  declaration,  and  the  instrument  pro- 
duced, except  where  there  is  an  objection  to  the  stamp. 
Here  the  alteration  is  not  of  that  nature,  and  the  defence, 
therefore,  since  the  new  rules,  ought  to  be  specially  pleaded. 

GuBMET  and  Rolfe,  B.s,  concurred  (a). 

Rule  absolute. 
(a)  See  Davidson,  P.  0,  v.  Cooper  amd  BrassinfftoUp  ante,  p.  377. 


Brewer  v.  Dew  and  Another. 

'^PrESPASS.   The  declaration  stated,  that  the  defendant  To  tresMst, 
and   one   W.    W.,   with   force   and  arms,  &c.,  broke  and  and  entering 
entered  two  dwelling-houses  of  the  plaintiff,  and  made  a  dwefiing^  ' 
great   noise   and  disturbance   therein,    and    stayed    and  fc<^«»*nd 
continued  therein,  making  such  noise  and  disturbance,  for  foods  under  a 
a  long  space   of  time,  &c.,   and  greatly    disturbed  and  debt,  whereby 
disquieted   the  plaintiff  and  his  family,  in  the  possession  ^^^^^ 

inaolvent,  and 
certain  lodgers  left  his  house ;  the  defendant  pleaded  as  to  seiting  the  goods,  that  the  plaintiff 
was  bankrupt :  Held,  bad,  in  substance,  inasmuch  as  the  plaintiff  might  recorer  damages  beyond 
the  value  of  the  goods. 
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Brbwbb 

V. 

Dew 

and  Another. 


and  enjoyment  of  the  said  dwelling-houses,  and  then  also, 
with  force  and  arms,  seized  and  took  divers  goods  and 
chattels,  to  wit,  &c.,  of  the  plaintiff,  then  being  in  the 
said  dwelling-house,  and  in  certain  parts  thereof,  then  used 
as  shops  by  the  plaintiff,  in  the  way  of  his  trade  and 
business  of  a  bookseller,  and  which  said  goods  and  chattels 
then  were  part  of  the  stock  in  trade  of  the  plaintiff,  in  the 
way  of  his  said  trade  and  business,  and  of  great  value,  to 
wit,  of  the  value,  &c.,  and  converted  and  disposed  thereof 
to  their  own  use,  to  wit,  under  a  &lse  and  unfounded 
claim,  that  the  defendants  were  then  entitled  to  seize  and 
take  possession  of  the  said  goods,  &c.,  to  enforce  the 
payment  of  a  certain  debt  then  alleged  to  be  due  from 
the  plaintiff  to  the  defendant,  George  Dew,'  by  means  of 
which  said  premises,  the  plaintiff  was  greatly  annoyed, 
prejudiced,  injured,  and  disturbed,  in  carrying  on  and 
conducting  his  trade  and  business,  and  was  believed  and 
considered  by  divers  persons,  customers  of  the  plaintiff  in 
the  way  of  his  said  trade,  and  others,  to  be  incapable,  by 
reason  of  his  poverty  and  embarrassed  circumstances,  of 
carrying  on,  and  to  have  ceased  from  carrying  on,  the 
same,  and  to  be  insolvent,  and  incapable  of  paying  his  just 
debts.  And  also  by  means  of  the  premises,  divers  persons, 
to  wit,  William  Henry  Maxwell,  and  George  Dawes  and 
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and  deterred  from  coming  to  reside  as  boarders  and  lodgers        1848. 
at  the  said  houses  of  the  plaintiff,  for  reward  to  the  plaintiff      brewer 
in  that  behalf,  the  plaintiff  had  lost  and  been  deprived  of  »-^ 

divers  great  gains  and  profits,  which  otherwise  might  and  and  Another. 
would  have  accrued  to  him,  and  credit  and  good  name  of 
the  plaintiff  in  the  way  of  his  said  trade  and  business,  was, 
by  reason  of  the  premises,  greatly  injured,  and  the  plaintiff, 
by  means  of  the  premises,  lost,  and  was  deprived  of,  divers 
great  gains  and  profits  therein,  and  was  wholly  prevented 
from  profitably  carrying  on  the  same,  &c.  The  defendants 
pleaded,  '^as  to  the  seizing  and  taking  the  goods  and 
chattels  in  the  declaration  mentioned,  actionem  non 
ulterius;  because  they  say,  that  after  the  commencement 
of  this  suit,  and  after  the  passing  of  the  5  &  6  Vict.  c.  122, 
the  plaintiff  was  a  trader,  &c.  (The  plea  then  set  out  a 
trading,  a  petitioning  creditor's  debt,  fiat,  appointment  of 
assignees,  and  other  formal  proceedings  in  bankruptcy,  and 
concluded  thus :)  '*  By  reason  of  which  said  premises,  and 
by  force  of  the  statute,  &c.,  one  C.  G.  D.,  then  and  from 
thenceforth,  and  before  the  delivery  of  the  declaration  in 
this  cause,  became,  and  was  and  is,  assignee  of  the  estate 
and  effects  of  the  plaintiff  as  such  bankrupt,  and  entitled  to 
daim  and  to  demand  and  sue  for  the  causes  of  action  in 
the  introductory  part  of  this  plea  mentioned,  and  each  and 
every  of  them,"  concluding  with  a  prayer  of  judgment,  si 
actionem  ulterius,  &c. 

General  demurrer  and  joinder. 

Peacock.  The  question  is,  whether  a  right  of  action  in 
trespass  for  breaking  and  entering  the  plaintiff's  dwelling- 
house  and  seizing  his  goods,  does  or  does  not  pass  to  the 
assignees  of  the  plaintiff  on  his  bankruptcy.  It  is  sub- 
mitted that  it  does  not,  and  that  the  plea  is  bad,  as  the 
assignees  could  not  recover  damages  for  the  personal 
annoyance  to  the  bankrupt,  but  only  to  the  extent  of  the 
value  of  the  goods  seized.  It  has  been  expressly  decided 
that  a  plea  of  the  plaintiff's  bankruptcy  to  an  action  of 

VOL.  I.  c  c  D.  p.  c. 
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trespass  quare  clausum  fregit  is  bad^  and  it  is  difficult  to 
distinguish  that  case  from  the  present  Spence  v.  Rogers  (a), 
Clark  V.  Calvert  (ft).    [He  was  then  stopped  by  the  Court] 

Hawkinsj  in  support  of  the  plea.  The  assignees'  right  to 
sue  for  debts  due  to  the  bankrupt,  or  for  injuiy  done  to  his 
property,  is  derived  from  the  statutes  6  Geo.  4,  c.  16,  and 
1  &  2  Wm.  4,  c  56.  The  25th  section  of  the  latter  act 
enacts,  ^'that  when  any  person  hath  been  adjudged  bank- 
rupt, all  his  personal  estate  and  effects,  present  and  future, 
which  by  the  laws  now  in  force  may  be  assigned  by  the 
commissioners,  &c.,  shall  become  absolutely  vested  in,  and 
transferred  to,  the  assignee  or  assignees  for  the  time  being 
by  virtue  of  their  appointment"  The  135th  section  of  the 
former  act  directs  that  it  shall  be  construed  beneficially  for 
creditors.  [Lord  Abinger,  C.  B. — Would  you  contend  that 
an  action  for  assault  or  seduction  passed  to  the  assignees ; 
if  not,  why  should  an  action  for  taking  goods  under  cir- 
cumstances of  personal  annoyance  and  inconvenience?] 
The  plea  is  confined  to  the  seizure  of  the  goods ;  the  acts 
of  annoyance  alleged  result  from  the  breaking  and  entering 
the  dweUing-house.  The  mere  seizure  of  the  goods  cannot 
be  deemed  an  injury  to  the  person  or  reputation,  and  there 
is  no  special  damage  alleged  in  respect  of  that  part  of  the 
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by  whom  it  was  damaged :  the  owner  having  repaired  it, 

proved  under  the  commission  for  the  amount  of  the  repairs, 

and  it  was  held  that  the  assignees  were  entitled  to  maintain 

an  action  against  the  defendant  for  a  breach  of  the  implied    and  Another. 

contract  on  his  part  to  use  the  carriage  in  a  moderate  and 

proper  manner.      He  also  cited   Wright  v.  Fairfield  {a\ 

Hancock  v.  Caffyn  (6),  Howard  v.  Crawther  (c),  and  Beckham 

T.  Drake  (d). 


Lord  Abinger,  C.  B. — ^I'he  real  question  in  this  case  is, 
whether,  having  regard  to  the  whole  circumstances  stated 
in  the  declaration,  the  jury  would  be  justified  in  giving  the 
plaintiff  vindictive  damages,  for  the  temporary  loss  of  the 
goods  seized,  that  is,  beyond  the  damage  arising  from  the 
tact  of  seizing  and  taking  them.  Upon  these  pleadings,  I 
think  the  pUdntiff  might  prove  that  the  entry  and  seizure 
were  under  a  &lse  pretence  of  a  legal  claim,  and  if  he 
established  that  fiu^t,  then,  it  is  not  disputed,  that  he  might 
recover  damages  in  respect  of  it,  beyond  the  mere  value  of 
the  goods.  The  defendant,  perhaps,  might  have  so  firamed 
his  plea,  as  to  prevent  the  plaintiff  from  recovering  the 
value  of  the  goods.  He  might  have  limited  the  plea  in 
this  way,  *'  as  to  so  much  of  the  declaration  as  relates  to 
the  value  of  the  goods,  the  plaintiff  ought  not  to  maintain 
his  action,"  on  the  ground  that  since  the  committing  of  the 
grievance  complained  of,  he  had  committed  an  act  of  bank- 
ruptcy, and  been  declared  bankrupt  Supposing  that  fact 
admitted,  and  that  the  parties  had  gone  down  to  trial,  the 
plaintiff  might  have  been  precluded  firom  giving  evidence 
of  the  value  of  the  goods.  But  upon  these  pleadings  as 
they  stand,  my  impression  is,  that  the  jury  might  give 
damages  beyond  the  value  of  the  goods.  I  have  known 
cases  at  Nisi  Prius,  where  they  have  given  so  much  for  the 
goods,  and  so  much  for  the  injury  done  to  the  party  by 

(a)  2  B.  &  Ad.  727.  (c)  8  M.  &  W.  dOl. 

(b)  1  M.  &  Scott,  521 ;  S.  C.  (rf)  9  M.  &  W.  79,  reversed  on 
8  Bing.  358.                                      error,  11  M.  &  W.  315. 

c  c  2 


388  CASES   ON    POINTS   OF    PRACTICE,     EXCH. 

1843.  their  detention.     If  so,  then  this  plea  which  seeks  to  de- 

^^^^^  prive  the  plaintiff  of  his  right  of  action  altogether,  for 

p-  seizing  and  taking  the  goods  at  all,  is  bad,  and  there  must 

and  Another,  be  judgment  for  the  plaintiff. 

GuRNEY,  B.,  concurred. 

RoLFE,  B. — I  quite  concur  in  the  view  taken  by  my 
Lord,  as  to  the  power  of  the  jury  to  give  vindictive  damages 
in  this  case,  and  I  am  disposed  to  go  even  further,  and  say, 
that,  on  the  face  of  this  declaration,  there  is  an  allegation 
of  special  damage,  in  respect  of  which  a  jury  might  give 
such  damages,  and  I  think  the  injury  alleged  is  not  such 
as  the  assignees  could  sue  for.  The  plaintiff  complains, 
not  only  that  the  defendants  took  his  goods,  but  that  they 
did  so  under  a  pretended  claim  of  right,  in  respect  of  a 
debt  alleged  to  be  due.  The  declaration  then  alleges,  that 
the  plaintiff  was  much  injured  in  consequence  of  the  con- 
duct of  the  defendant,  and  was  reputed  by  others  to  be 
insolvent;  and  it  further  alleges,  that  by  means  of  the 
premises,  that  is,  inter  alia,  by  the  taking  of  the  goods, 
"  divers  persons,  to  wit,  W.  H.  Maxwell,  and  G.  Dawes  and 
&mily,  who  resided  in  certain  rooms  and  apartments  in  the 
said  dwelling-houses  respectively,  as  lodgers  and  boarders. 
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of  his  trade  and  business,  was,  by  reason  of  the  premises,        1848. 
greatly  injured,  &C."   Surely,  that  is  an  allegation  of  special     ^^T""^^'"^ 
damage,  in  respect  of  which  a  jury  might  give  damages,  ». 

and  if  so,  the  right  of  action  in  respect  of  them,  would  not    ^^  Aaother. 
pass  to  the  assignees.     I  do  not  know  whether  the  plea 
could  be  so  framed  as  to  be  a  defence,  if  pleaded  to  part  of 
the  declaration  only ;  at  present,  it  is  enough  to  say,  that 
the  plea  as  it  stands,  cannot  be  supported. 

Judgment  for  Plaintift. 


Chapman  v.  Giles. 

mLNOWLES  moved  for  a  rule,  calling  on  the  plaintiff  to  Adefendwit 

shew  cause  why  the  judgment  signed  in  this  case  should  ^"«  ^**i^ 

not  be  set  aside  for  irregularity.     The  action  was  brought  ing  issiu^lr, 

against  a  shareholder  of  the  Australian  Company,  for  money  before  plea,' 

due  in  respect  of  a  call  upon  his  share.     The  declaration  ^J^^^^end 

was  delivered  on  the  11th  of  January,  1843,  and  on  the  Wi  declarttkm, 

*'  ,  by  uuerting  an 

19th,  the  defendant  obtained  an  order  for  further  time  to  avennent, 

plead,  upon  the  terms  of  pleading  issuably,  and  on  the  fendant  was  to 

3rd  of  February,  a  similar  order  was  obtained  on  the  same  ^^"^^^^  ^ 


terms.     On  the  6th  of  February,  and  before  the  time  for    ,  BM,  that 

the  defendant 
pleading  had  expired,  the  plaintiff  took  out  a  summons  to  was  released 

amend  his  declaration  by  alleging  that  the  call  in  question,  of  pleading 
which  was  a  third  call,  was  made  more  than  six  months  »«»*>lj- 
after  the  previous  call,  the  statute  requiring  that  period  to 
intervene  between  each  call.  An  order  was  accordingly 
made  that  the  plaintiff  be  at  liberty  to  amend  the  declarar 
tion  in  the  manner  proposed,  '*  the  defendant  being  at 
liberty  to  traverse  the  amendment"  The  defendant  after- 
wards delivered  his  pleas,  some  of  which  were  non-issuable, 
and  the  plaintiff  thereupon  signed  the  judgment,  which 
was  sought  to  be  set  aside. 

Peacock  shewed  cause  in  the  first  instance,  and  argued. 
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1843.       that  an  order  to  amend  the  declaration  did  not  relieve  the 
^^  defendant  from  the  terms  previously  imposed  upon  him  of 

9.  pleading  issuably. 

Knawks,  in  support  of  the  rule.  The  term  of  "  pleading 
issuably/'  only  applies  to  the  state  of  the  record  at  the 
time  it  is  hnposed,  and  does  not  extend  to  subsequent 
proceedings,  fVoodman  v.  Ooble  (a).  Barker  v.  Gleadow  {b\ 
Children  v.  Mannering  (c)  decided,  that  if  a  plaintiff 
amends  his  declaration,  after  a  defendant  has  obtained  time 
to  plead,  on  the  terms  of  pleading  issuably,  the  latter  is  at 
liberty  to  demur  specially  to  the  declaration.  In  that  case, 
Coleridge^  J.,  says,  "  I  take  it  that  the  principle  laid  down 
in  the  case  of  Barker  v.  Gleadowy  and  carried  out  by  a  subse- 
quent decision  in  the  Court  of  Exchequer  is,  that  the  under- 
taking to  plead  issuably,  had  reference  to  the  then  state  of  the 
record.  Each  party  knows  the  terms  of  that  contract,  but  if 
afterwards  the  record  is  altered,  the  contract  is  no  longer 
binding,  and  the  defendant's  contract  does  not  extend  to 
the  altered  state  of  the  record.  It  would  lead  to  great  in- 
convenience, and  very  often  to  great  injustice,  if  it  was 
understood  that  the  defendant  was  to  be  bound  by  it,  for, 
the  plaintiff  might  afterwards  materially  alter  the  declara- 
tion,  and   so   do  substantial  injustice  to  the  defendant." 
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[Rolfe^  B. — The  cases  cited  shew,  that  where  an  amend-  1843. 
ment  b  allowed,  it  does  away  with  the  previous  terms. 
Parke,  B. — The  liberty  to  amend,  enabled  the  defendant 
to  traverse  the  amendment,  so  that  the  latter  part  of  the 
order  must  be  treated  as  surplusage.  Lord  Abinger,  C.  B. 
— The  tenns  of  pleading  issuably  were  imposed  by  an 
order,  allowing  the  defendant  to  plead  several  matters ;  but 
there  is  no  reason  why  he  should  be  under  the  same  terms 
when  he  pleads  to  the  amended  declaration.  The  rule 
must  be  absolute]. 

Rule  absolute. 
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COURT    OF    EXCHEQUER. 

IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


1843. 
'^ V ' 

To  an  action 
for  infringing 
a  patent,  to 
IMurt  of  which  a 
disclaimer  has 
been  entered 
under  the  5  & 
6  Wm.  4,  c. 
83,  the  defend, 
ant  will  not  be 
allowed  to 
plead  similar 
pleas  to  the 
whole  inven- 
tion«  and  to  the 
undisdaimed 
part 


Clark  and  Another  v.  Kenrick  and  Another. 

J.  HIS  was  an  action  for  the  infringement  of  a  patent 
The  declaration^  (after  reciting  that  the  plaintifis  were  the 
true  and  first  inventors  of  "  an  invention  for  glazing  and 
enamelling  cast  iron  hollow  ware,"  being  part  of  the  in- 
vention referred  to  in  the  letters  patent  therein  mentioned, 
remaining  undisclaimed  by  the  disclaimer  also  thereinafter 
mentioned,)  alleged  the  grant  of  letters  patent  to  them  for 
"  an  invention  for  glazing  and  enamelling  cast  iron  hollow 
ware,  and  other  metallic  substances,"  and  that  they  did  by 
an  instrument  in  writing,  particularly  describe  and  ascertain 
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inventors  of  the  said  invention  in  the  said  letters  patent 
mentioned. 

Thirdly,  that  the  said  invention  in  the  said  letters  patent 
mentioned^  was  not  new  as  to  the  public  use  and  exercise 
thereof  at  the  time  of  the  grant  of  the  letters  patent  in  the 
declaration  mentioned. 

Fourthly,  that  the  instrument  in  writing,  in  the  de- 
claration mentioned  and  referred  to,  did  not  particularly 
describe  and  ascertain  the  nature  of  the  said  invention  in 
the  letters  patent  mentioned,  and  in  what  manner  the  same 
was  to  be  performed. 

fifthly,  that  the  said  invention  in  the  said  letters  patent 
mentioned,  was  not  any  manner  of  new  manufacture  for 
which  letters  patent  could  be  granted,  according  to  the 
true  intent  and  meaning  of  the  statute  in  that  behalf  made 
and  provided. 

The  defendants  pleaded  also  to  the  undisclaimed  part, 
three  pleas,  similar  to  the  second,  third,  and  fifth.  A  rule 
having  been  obtained,  calling  on  the  defendants  to  shew 
cause,  why  the  Judge's  order  and  the  rule  to  plead,  should 
not  be  rescinded  and  discharged. 


1843. 

^^ — V ' 

Clark 
■nd  Another 

V. 

Kenrick 
and  Another. 


Cowling  shewed  cause,  and  argued  that  the  defendants 
were  entitled  to  retain  all  the  pleas,  but  especially  the 
fourth,  which  traversed  a  material  allegation  of  the  de- 
claration. 

Martin  and  fVebster  in  support  of  the  rule. 


Parke,  B. — The  effect  of  the  statute  is  to  render  the 
disclaimer,  when  made,  part  of  the  patent  and  specification. 
The  plaintifis,  therefore,  became  patentees  of  the  undis- 
claimed part,  and  the  defendants  ought  not  to  be  allowed  to 
plead,  that  the  whole  original  invention  was  not  new,  and  also 
that  the  undisclaimed  part  was  not  new.  The  rule  must  be 
absolute  for  striking  out  the  second,  third,  and  fifth  pleas. 
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1843.        As  to  the  fourth  plea,  we  cannot  dispose  of  that  upon 
^J]J^^j^       motion ;  the  plaintifis  can,  if  they  please,  demur. 


and  Another 

V. 
KBKRfCK 

and  Another. 


Gurnet  and  Rolfe,  B.s,  concurred. 


Rule  accordingly. 


In  an  affidavit 
in  support  of 
a  rule  for  se- 
curity for  costs, 
it  is  sufficient 
to  allege  that 
the  plaintiff  is 
then  resident 
abroad,  it  rests 
with  the  plain- 
tiff to  shew 
that  his  resi- 
dence was  for 
a  mere  tem- 
pevary  pur- 
pose. 

In  an  action 
by  husband  and 
wife,  for  in- 
jiu^  tothe 
wife,  it  is  no 
answer  to  a 


Hanbier  and  Wife  v.  Mangles. 
(Coram  Alder soriy  -B.,  sitHng  alone.) 

1  HIS  was  an  action  by  the  plaintiff  and  his  wife,  for  the 
false  imprisonment  of  the  latter,  who  was  resident  in 
England. 

A  rule  nisi  for  security  for  costs  had  been  obtained  on 
an  affidavit,  which  stated,  **  that  the  plaintiff  was  at  present 
resident  at  Worcester,  at  the  Cape  of  Good  Hope,  where 
he  was  assistant  to  a  hatter,  and  of  his  own  free  will  and 
accord,  and  that  he  was  capable  of  leaving  the  said  place  of 
residence  when  he  pleased." 

Humfrey  shewed  cause,  and  argued,  that  it  appeared 
from  the  affidavit,  that  the  plaintiff  was  merely  abroad 
for  a  temporary  purpose,  in  which  case  the  Court  would 
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resident  abroad,  and  not  merely  gone  for  a  temporary  pur- 
pose, and  the  question  is,  whether  that  suflSciently  appears 
by  the  present  affidavit  I  think  the  statement  that  the 
plaintiff  ''is  at  present  resident  at  Worcester,  at  the  Cape 
of  Good  Hope,"  prim&  &cie  shews,  that  he  is  not  there  for 
a  mere  temporary  purpose.  There  was  no  occasion  for  the 
further  allegation  of  the  plaintiff  being  able  to  return  to 
this  country  at  his  pleasure.  Then  is  it  any  answer  to  the 
application  to  say,  that  the  female  plidntiff  is  resident  in 
this  country,  I  think  not  ?  The  rule  must,  therefore,  be 
absolute. 

Rule  absolute. 


1843. 

^ V ' 

Hanmse 

and  Wife 

o. 

Mangles. 


Davies  v.  Edmonds. 

J.  HIS  was  a  rule  obtained  by  the  late  sheriff  of  Surrey 
calling  on  the  plaintiff  to  shew  cause  why  it  should  not 
be  referred  back  to  the  Master,  to  reconsider  what  was  due 
to  the  sheriff  for  poundage  and  legal  expenses,  and  what 
ought  to  be  allowed  to  him  for  extra  chaiges  and  expenses. 
It  appeared,  from  the  affidavits,  that  the  plaintiff  having 
issued  execution  against  the  defendant's  goods,  an  adverse 
claim  was  set  up,  and  the  sheriff  was,  in  consequence, 
obliged,  for  the  protection  of  the  property,  to  incur  extra 
expense,  by  keeping  two  men  in  possession  for  a  con- 
siderable time.  The  goods  were  ultimately  sold  for 
7672.  2s.,  out  of  which,  2501.  was  paid  to  the  landlord  for 
rent  A  Judge's  order  had  been  obtained,  directing  that 
the  sum  of  5251.  I2s.,  should  be  paid  to  the  plaintiff's 
attorney,  deducting  the  sherifTs  poundage  and  legal 
expenses.  The  master  allowed  the  sheriff  the  costs  of 
keeping  one  man  only  in  possession  for  seven  days,  and 
two  and  a  half  per  cent,  on  525/.  12^.,  according  to  the 
"  Table  of  Fees,"  made  in  pursuance  of  the  1  Vict  c.  55. 


A  sheriff  is 
entitled  to     * 
poiiiida§re  on 
the  whole 
trnount  re- 
alised bT  the 
sale,  altooo^h 
a  portion  oTit 
is  paid  ofer  to 
the  landlord 
for  rent :  bat 
the  sheriff  is 
not  entitled  to 
extra  expense 
caused  by  an 
adverse  claim 
to  the  goods. 
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1843.  Jervis  shewed  cause.     Slater  v.  Haines  (a)  is  an  express 

Daviss       authority  that  the  sheriff  cannot  claim  larger  fees   than 

»•  those   allowed   by   the   table   of  fees   framed   under  the 

Edmonds.  *' 

provisions  of  the   1    Vict   c.  55,  notwithstanding  he  has 

been  put  to  extra  trouble  and   expense.     Secondly,  the 

sheriff  is  not  entitled  to  a  per  centage  upon  the  250^  paid 

to  the  landlord  for  rent 

W.  H.  Watson^  in  support  of  the  rule.  This  is  not  a 
case  in  which  the  Court  will  limit  the  sheriff  to  his  strict 
allowance.  [Parkcy  B. — All  that  can  be  allowed,  is  the 
sum  necessary  to  realise  the  execution;  the  expense 
caused  by  the  adverse  claim  must  be  paid  by  the  claimant] 
Secondly,  the  sheriff  is  entitled  to  per  centage  on  the 
amount  of  the  sale,  and  not  merely  upon  the  sum  paid  over 
to  the  execution  creditor.  He  is  bound  to  levy  for  the 
rent,  and  also  for  the  expenses  of  the  levy. 

Parke,  B. — The  Master  ought  to  allow  the  expense  of 
such  a  possession  as  was  necessary  for  the  sale  of  the  goods. 
Here,  he  has  thought  fit  to  allow  the  expense  of  a  seven 
days' possession,  and  that  is  reasonable.  The^  sheriff  is  not 
entitled  to  the  additional  costs  arising  from  the  adverse 
.  claim,  but  he  ought  to  be  allowed  his  per  centage  on  the 
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1843. 

Patorni  v.  Campbell. 

J.  HIS  was  an  application  for  an  interpleader  rule  under  The  fint  see- 
the following  circumstances.  One  Lorenzo  Calvo,  a  Spanish  terplettder  Act, 
merchant  residing  abroad,  being  entitled  to  a  cargo  of  goods  I  ^  does' not 
fiiom  Mexico,  appointed  the  defendant  his  agent  in  London  fPP^J.*?  ®f^ 
for  the  purpose  of  selling  the  goods  and  receiving  the  pro-  partj  seeking 
ceeds  thereof     The  defendant  had  acted  as  agent  from  the  ^  ^^  ot£r^(^ 
year  1824,  and  had  in  that  capacity  received  various  sums  !^**^'  i^ 

of  money.     In  the  year  1832,  Lorenzo  Calvo  assigned  to  agtinst  himself 

--.._,,  .\  n  t  n     A^r^^i    independent  of 

the  plamtiff  the  residue  of  the  cargo  as  a  secunty  for  4000/.  the  property  in 

and  gave   the   defendant  notice  of  the   assignment,  and      ^^iSfc^that 
authorized  him  to  pay  the  proceeds  to  the  plaintiff.     The  »forewner 
defendant  continued  to  act  under  that  authority  until  the  abroid,  cannot 
3d  of  April,  1843,  when  the  last  remittance  arrived  in  the  to  come  and 
form  of  a  biU  of  exchange  payable  to  defendant     The  ^^Se^'lT 
defendant  informed  the  plaintiff  of  the  receipt  of  the  bill  terpleader  Act. 
of  exchange,  and  told  him  that  when  it  became  due  he 
would  hold  the  proceeds  for  his  use.     The  defendant  at 
the  same  time  gave  notice  to  Lorenzo  Calvo,  who  thereupon 
wrote  in  answer  that  the  plaintiff  had  been  fully  paid  his 
debt,  and  prohibited  the  defendant  from  paying  over  the 
proceeds  of  the  bill  to  him.     The  plaintiff  then  brought  the 
present  action  for  money  had  and  received  to  his  use,  and 
defendant  in  consequence  applied  at  Chambers  under  the 
first  section  of  the  Interpleader  Act,  (1  &  2  Wm.  4,  c.  58), 
for  an  order  calling  on  Lorenzo  Calvo  and  the  plaintiff  to 
come  in  and  state  their  claims.     An  order  was  made  ac- 
cordingly by  CoUmany  J.,  and  was  sent  to  Lorenzo  Calvo, 
who  acknowledged  the  receipt  of  it ;  but  not  coming  in  to 
state   his  claim,  a  subsequent  application  was  made  at 
Chambers  to  Aldersouy  B.,  to  declare  him  barred  in  the 
event  of  his  not  coming  in.     The  learned  Baron  having 
refused  to  make  an  order,  on  the  ground  that  Lorenzo 
Calvo  was  a  foreigner  residing  abroad. 
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1843. 

' — V ' 

Patorni 

V. 

Campbell. 


Sir  John  Bayley  made  a  similar  application  to  the  Court. 
The  only  difficulty  arises  from  the  fact  of  Lorenzo  Calvo 
being  a  foreigner.  But  a  foreigner  may  sue  in  these 
Courts,  and  is  bound  by  their  process.  Besides,  the 
defendant  has  acted  as  agent  ever  since  the  year  1824. 
This  is  a  case  within  the  mischief  intended  to  be  remedied 
by  the  Interpleader  Act.  On  the  one  hand  the  defendant 
is  sued  by  the  plaintiff,  whom  he  has  promised  to  pay,  and 
on  the  other,  if  the  defendant  paid  the  money  to  the  plain- 
tiff, he  would  have  no  defence  to  an  action  brought  against 
him  by  Lorenzo  Calvo.  [JRolfe,  B. — Li  a  similar  case  it 
has  been  decided  that  there  can  be  no  interpleader  in 
equity,  and  therefore  there  can  be  none  at  law.  The  sub- 
ject was  folly  considered  by  Lord  Cottenham  in  the  case 
of  Crawshay  v.  Thornton  (a),  which  clearly  shews  that  there 
can  be  no  interpleader,  if  the  party  seeking  relief  has  given 
to  any  other  of  the  litigant  parties  a  right  against  himself 
independent  of  the  property  in  dispute.] 


Parke,  B. — Crawshay  v.  Thornton  is  precisely  in  point 
There  is  a  difficulty  in  seeing  why  the  plaintiff  should  be 
delayed  until  a  foreigner  is  brought  into  Court,  which  he 
cannot  be.  But  it  is  enough  to  say  that  the  rule  must  be 
refosed,  because  this  is  not  a  case  for  interpleader. 
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1843. 

The  Attorney  General  v.  Riley. 

JejRLE  moved  for  a  rule  to  shew  cause  why  the  defend-  The  3  &  4 

ant  in  this  case  should  not  be  discharged  out  of  custody,  (relating  to   ' 

for  irregularity.     The  defendant  (who  was  a  common  car-  i^,3iS»  S  °^ 

man  of  the  city  of  London),  had  been  arrested  by  virtue  oiDfencesagwint 

of  a  writ  of  capias,  issued  at  the  suit  of  the  Crown,  for  hta  not  altered 

penalties  alleged  to  be  due,  to  the  amount  of  20,000i     The  ^^'^thii 

writ  issued  under  the  3  &  4  Wm.  4,  c.  53,  the  75th  section  ^^«>^  ^»*J» 

respect  to 

of  which  enacts,  *'  that  all  penalties  and  forfeitures  incurred  hoidi^  the 
or  imposed  by  this  or  any  other  act  relating  to  the  Customs,  uiL 
or  to  trade  or  navigation,  shall  and  may  be  sued  for,  pro- 
secuted, and  recovered,  by  action  of  debt,  bill,  plaint,  or 
information,  in  any  of  his  Majesty's  Courts  of  record  at 
Westminster,  &c.,  in  the  name  of  the  Attorney  General.'' 
And  the  95th  section  enacts,  **  that  whenever  any  penalty 
shall  be  sued  for  as  aforesaid,  by  information,  against  any 
person,  in  any  of  his  Majesty's  Courts  of  record  at  West- 
minster, &c.,  a  capias  may  thereupon  issue  as  the  first  pro- 
cess, specifying  the  amount  of  the  penalty  sued  for,  and 
such  person  against  whom  such  capias  shall  issue,  shall  be 
obliged  to  give  sufficient  bail  or  security,  by  natural  bom 
subjects  or  denizens,  to  the  person  or  persons  to  whom  such 
capias  shall  be  directed,  to  appear  in  the  Court  out  of  which 
such  capias  shall  issue,  at  the  day  of  the  return  of  such  writ, 
to  answer  such  suit  and  prosecution,  and  shall  likewise,  at 
the  time  of  such  appearing,  give  sufficient  bail  or  security, 
by  such  persons  as  aforesaid,  in  the  said  Court,  to  answer 
and  pay  all  the  forfeitures  and  penalties  incurred  for  such 
ofience  or  offences,  in  case  he,  she,  or  they  shall  be  con- 
victed thereof,  or  to  yield  his,  her,  or  their  bodies  to 
prison."  The  writ  was  indorsed  for  bail  for  10,000/.,  which 
the  defendant  was  utterly  unable  to  procure.  The  affidavit 
in  support  of  the  application,  stated,  that  search  had  been 
made,  and  that  no  information  whatever  had  been  filed 
against  the  defendant :  that  he  had  applied  for  an  inspection 
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of  the  affidavit  upon  which  the  capias  issued,  and  had  been 
refused,  on  the  ground  that  it  was  contrary  to  the  practice 
of  the  Court  The  capias  was  in  the  form  used  before  the 
3  &  4  Wm.  4,  c.  53,  came  into  operation,  but  it  was  sub- 
mitted, that  since  that  act,  it  should  not  have  issued,  until 
after  the  information  was  filed,  and  should  have  issued  upon 
an  affidavit  filed  as  in  ordinary  cases.  If  the  present  prac- 
tice be  held  good,  the  solicitor  of  the  Customs  might  detain 
a  person  in  prison  for  life  upon  a  secret  affidavit. 


Lord  Abingek,  C.  B. — There  will  be  no  rule.  The 
practice  is  not  to  issue  the  writ  without  the  authority  of  a 
Judge,  who  examines  the  affidavit.  Formerly  a  party 
might  have  been  held  to  bail  without  any  affidavit  of  debt, 
and  the  Crown  had  the  same  right 


Parke,  B. — Until  the  12  Geo.  1,  c.  29,  a  person  might 
have  been  arrested  without  any  affidavit  of  debt  That 
statute  required  one,  but  not  on  the  part  of  the  Crown. 
In  modem  times,  it  has  been  the  practice  for  the  Judge  to 
require  an  affidavit,  in  order  that  the  process  of  the  Court 
might  not  be  abused.  In  my  opinion  the  3  &  4  Wm.  4, 
makes  no  difference  in  the  practice. 

Rule  refiised. 
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died  intestate^  the  plaintiff^  after  the  sale,  took  out  letters 
of  administration  of  his  effects,  and  brought  the  present 
action  for  the  price  of  the  goods.  It  was  objected,  on  the 
part  of  the  defendant,  that  the  plaintiff  was  not  entitled  to 
recover,  as  the  letters  of  administration  did  not  relate  back 
to  the  dme  of  the  death  of  the  intestate,  so  as  to  vest  in 
the  administrator  the  right  to  sue  on  a  contract  made  after 
his  death.  The  learned  Judge  left  the  case  to  the  jury, 
reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 
A  verdict  having  been  found  for  the  plaintiff. 


1848. 

' V ' 

FoSTEft 

V. 

Bates 
andOthen. 


Kelty  obtained  a  rule  nisi  accordingly,  against  which 


W.  H.  Watson  and  Greenwood  shewed  cause.  The  ac* 
tioD  may  be  maintained.  When  an  administration  is  once 
granted,  the  title  of  the  administrator  relates  back  to  the 
time  of  the  death  of  the  intestate.  The  distinction  between 
the  case  of  an  executor  and  an  administrator  is  this,  that  the 
former  may  commence  an  action  before  probate,  the  latter 
cannot,  until  after  the  grant  of  letters  of  administration. 
But  an  administrator  may  maintain  trespass  or  trover  for  a 
conversion,  between  the  time  of  the  death  of  the  intestate, 
and  the  grant  of  letters  of  administration.  The  case  re- 
sembles that  of  the  assignees  of  a  bankrupt,  who  have  no 
title  until  the  fiat,  but  after  that,  the  property  of  the  bank- 
rupt vests  in  them  by  relation.  In  Com.  Dig.  tit  **  Adr 
muuMtratUm^  (B  10),  it  b  said,  '^  an  executor  or  adminis- 
trator has  the  property  of  the  goods  of  his  testator  or  in- 
testate vested  in  him  before  his  actual  possession;  and, 
therefore,  may  have  trover,  trespass,  &c.,  against  him  who 
takes  them  before  he  has  actual  possession  of  them."  Also 
in  RolL  Abr.  tit.  ''Trespass^'  (T),  pL  2,  it  is  said,  « that  an 
administrator  shall  have  an  action  of  trespass,  for  a  trespass 
committed  to  the  goods  of  the  testator,  after  his  death, 
before  administration  granted  to  him,  for  the  relation  fixes 
the  possession  firom  the  beginning,'*  and  the  Year  Book, 
36  Hen.  6,  fo.  8,  is  cited.     The  same  doctrine  is  laid  down 
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in  Roll  Ahr.  tit  ^^  Relationy^  (A),  p.  1.  In  Kenrick  v. 
Burges  (a),  the  Court  agreed,  that  if  one  enter  as  executor 
de  son  tort,  and  sell  goods,  and  afterwards  purchase  ad- 
ministration, the  sale  is  good  by  relation.  Whitehall  v. 
Squire  (A),  decided,  that  if  a  person  consent  to  the  dispo- 
ntion  of  an  intestate's  goods,  and  afterwards  take  out  ad- 
ministration, he  cannot  maintain  trover  for  them,  for  he  is 
bound  by  his  former  consent  If  that  case  be  law,  the  ad- 
ministrator must,  ex  necessitate,  be  entitled  to  maintain  an 
action  for  goods  sold  and  delivered.  An  administrator  may 
sue  upon  a  contract  made  with  him,  in  his  own  right,  or 
he  may  sue  as  administrator,  on  the  ground  that  the  money, 
when  recovered,  would  be  assets,  Catherwoodw,  Chabaud{c). 
It  is  well  established,  that  where  a  party  has  a  right  of  ac- 
tion, in  tort,  he  may  waive  the  tort,  and  bring  assumpsit. 
Faster  v.  Stewart  (rf),  Hambly  v.  Trott  (e).  Smith  v.  Hod- 
son  (/),  Russell  v.  Bell  (g).  After  the  late  decision  of  the 
Court  of  Common  Pleas  in  Tharpe  v.  Stallwood{h\  it  must 
be  considered  as  settled  that  the  administrator  may  maintain 
trespass  or  trover,  and  if  so,  he  may  maintain^ejectment, 
and  lay  the  demise  on  a  day  after  the  intestate's  death,  but 
before  administration  granted.  Patten  v.  Patten  (i),  fFi/- 
Kams  on  Executors,  p.  493.  If  he  recover  in  ejectment,  he 
may  maintain  an  action  for  mesne  profits,  and  then  it  ne- 
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his  authority  from  the  will ;  an  administrator  from  the  grant  1843. 
of  the  letters  of  administration.  In  Whitehall  v.  Squire^ 
Holty  C.  J.y  dissented  from  the  opinion  of  the  other  Judges, 
and  the  principle  of  that  decision,  as  explained  by  Lord 
EUenbcrough  in  Movntford  v.  Gibson  (a),  appears  to  have 
been,  that  the  plaintiff,  a  particeps  criminis  in  the  very  act 
of  which  he  complained,  should  not  be  permitted  to  recover 
upon  it  against  the  person  with  whom  he  colluded.  The 
authority  of  Whitehall  v.  Squire^  was  also  questioned  by 
Abbott^  C.  J.,  in  Stewart  v.  Edmonds  {h\  It  is  conceded, 
that  trespass  or  trover  may  be  maintained,  but  the  reason 
of  that  is,  that  otherwise  the  remedy  would  be  lost ;  but  it 
was  never  intended  that  a  party  should  make  a  contract  by 
relation.  The  analogy  attempted  to  be  drawn  from  the 
bankrupt  law  does  not  apply,  because  there  upon  the  bank- 
ruptcy, the  property  is  devested  from  the  bankrupt,  and 
vests  in  the  assignees ;  but  an  administrator  has  no  interest 
until  the  grant  of  letters  of  administration. 

Parke,  B. — We  are  desirous  of  looking  into  the  old 
authorities,  for  the  purpose  of  seeing  the  precise  ground  on 
which  the  relation  of  the  title  of  the  administrator  to  the 
time  of  the  death  was  established. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  delivered  by 
Parke,  B. — In  this  case  we  delayed  giving  judgment  in 
consequence  of  the  doubt  entertained  on  the  question 
raised  in  the  argument,  and  in  order  to  have  an  opportunity 
of  looking  into  the  authorities  which  were  cited  in  the 
course  of  it  On  consideration,  we  think  the  rule  ought 
to  be  discharged.  The  only  question  is,  whether  the 
pUuntiff  is  entitled,  under  the  circumstances,  to  sue  the 
defendants  for  goods  sold  and  delivered?  It  appears  that 
the  goods  in  question  were  sold  to  the  agent  of  the  defend- 

(a)  4  East,  446  s  S.  C.  1  Smith,  129. 
{b)  Cited  in  Wils.  Ex.  313,  n. 
dd2 
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ants  after  the  death  of  the  intestate,  of  whom  the  plaintiff 
is  the  personal  representative,  and  before  the  grant  of  the 
letters  of  administration,  and  that  the  sale  was  made  by  an 
agent  of  the  deceased  on  the  coast  of  Africa.  It  is  clear, 
that  letters  of  administration,  though  not  executed  until 
the  actual  grant  of  administration,  relate  back  to  the  death 
of  the  intestate,  so  that  the  administrator  may  recover  in 
trespass  or  trover  against  a  wrongdoer,  who  takes  the  goods 
of  the  intestate  after  his  death,  and  before  the  grant  of  the 
letters  of  administration.  All  the  authorities  on  this  suY>- 
ject  were  considered  by  the  Court  of  Common  Pleas,  in 
the  case  of  Thorpe  v.  Stalhoood  (a),  and  some  are  also  to 
be  found  in  2  Roll  Abr.  tit.  "  Trespass  per  Relation.^  In 
that  case  the  Court  determined  that  trespass  was  maintain- 
able under  the  circumstances,  by  the  administrator;  the 
reason  for  which  relation  is  given  by  Roll,  C.  J.,  in  Lang 
V.  ITebb  (b)y  that  otherwise  there  would  be  no  remedy  for 
the  wrong  done.  Now  if  the  relation  is  to  be  allowed  in 
that  case,  for  the  benefit  of  an  intestate,  we  do  not  see  why 
it  should  not  be  equally  allowable  for  an  administrator,  who 
represents  an  intestate,  to  take  the  benefit  of  a  contract,  so 
as  to  sue  upon  it.  The  giving  the  administrator  a  right  to 
sue  on  a  contract,  will  be  more  beneficial  to  the  estate  than 
a  right  to  receive  the  goods  themselves.     It  will  not  be  ne- 
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known  to  the  party  ratifying  at  the  time  of  the  ratification.        1848. 
HuU  V.  PickersgiU  (a),  which  was  cited  by  Mr.  Greenwood      Yavtrnt 
m  the  course  of  the  argument,  appears  applicable  in  the        ^ 
present  case.     For  these  reasons  we  think  the  plaintiff  en-    and  Otheii.. 
titled  to  recover,  and  that  the  rule  to  enter  a  nonsuit  must, 
therefore,  be  dischaiged. 

Rule  dischaiged. 

(a)  1  Brod.  &  B.  282;  S.  C.  3  Moore,  612. 


Saunders  v.  M'Gowran  and  Another. 

Scire  facias.  The  declaration  stated,  that  m  a  Whereapotj 
certain  action  brought  by  John  Saunders  against  Francis  ^ ilJdbefore 
M^Gowran  and  W.  NichoUs,  a  verdict  was  iriven  for  Saun-  •  judgment,  bis 

uuMis  Are  bound 

ders  against  the  said  defendants  for  92.  damages;   after  by  a  judgment 
which,  to  wit,  on  the  3rd  of  November,  1841,  the  said  ^JSTtiS 
M'Gowran  died;  and  that  within  two  Terms  after  such  '^5?!*^ 

verdict,  under 

decease,  to  wit,  on  the  7th  of  November,  1841,  judgment  n  C«r.  2,c 
was  ^ven  by  the  said  Court  in  the  said  action,  accorduig 
to  the  force  and  effect  of  the  statute  in  that  behalf  against 
M'Gowran  and  NichoUs  for  IQL  lis.  6^  for  costs  and 
damages.  The  sheriff  was  then  commanded  to  make 
known  to  NichoUs,  and  also  to  the  heir  of  M'Gowran,  and 
to  the  terre-tenants  of  M^Gowran's  lands,  that  they  might 
shew  cause  why  the  damages,  &c.  should  not  be  levied  on 
their  lands,  tenements,  &c  The  sheriff  returned  that  there 
was  not  any  tenant  of  M'Gowran's  lands,  and  that  the  heir 
of  M^Gowran  had  nothing  in  his  baiUwick  whereby  he 
could  give  him  notice. 

To  this  declaration  the  defendant  M'Gowran  demurred 
generaUy.  The  point  marked  for  argument  was,  that  the 
defendant  was  not  chargeable,  as  heir  of  M'Gowran,  de- 
ceased, for  any  lands  in  his  tenure ;  it  appearing  by  the 
declaration  that  M'Gowran  died  before  the  said  judgment 
was  entered  u  pand  given 
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Montagu  Smithy  in  support  of  the  demurrer.     The  ques- 
tion arising  upon  this  demurrer  is,  whether,  in  case  of  the 
death  of  an  ancestor  after  verdict  and  before  judgment, 
his  lands  descending  to  his  heir  are  bound  by  a  judgment 
entered  up  within  two  Terms  after  the  verdict  The  books 
contain  no  case  exactly  resembling  the  present  At  common 
law,  judgment  oould  not  be  entered  up  after  the  death  of  a 
defendant :  that  inconvenience  was  remedied  by  the  1 7  Car.  2, 
c  8,  the  first  section  of  which  is  ''  For  the  avoiding  of  unne- 
cessary suits  and  delays,  be  it  enacted,  &c.,  that  in  all  actions 
personal,  real,  or  mixed,  the  death  of  either  party  between 
the  verdict  and  the  judgment  shall  not  hereafter  be  alleged 
for  error,  so  as  such  judgment  be  entered  within  two  Terms 
after  such  verdict."     But  there  is  no  provision   in   that 
statute  making  the  lands  of  the  ancestor  chargeable  with 
the  judgment      Since,  therefore,  in  this  case  the  lands 
descended  to  the  heir  before  judgment,  they  are  not  bound 
by  it.     Suppose   the  ancestor  had  sold   the  lands  after 
verdict,  and  had  then  died,  could  it  be  contended  that  in 
such  case  the  land  would  be  bound  by  a  judgment  sub- 
sequently entered  up  ?     The  judgment  did  not  take  effect 
nunc  pro  tunc,  but  only  binds  the  land  from  the  time  it  is 
signed.     [Parkey  B. — Is  not  the  effect  of  the  statute  to 
render  the  judgment  binding,  in  the  same  manner  as  if  the 
ancestor  had  been  living?]  It  ia  submitted  not;  the  statute 
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during  the  lifetime  of  the  party.     Such  was  considered  to       1843. 


V. 


be  the  effect  of  the  statute  in  the  case  of  Burnett  v.  g^oiTDRmi 
Holden(a)f  in  which  the  question  arose  shortly  after  the  ^' 
statute  passed.  That  was  a  scire  facias  against  the  de-  and  Aoocher. 
fendant  as  executor  on  a  judgment  against  the  testator. 
The  defendant  demanded  oyer  of  the  judgment,  from 
which  it  appeared  that  the  testator  died  after  a  verdict  for 
the  plaintiff,  and  before  the  day  in  banc,  and  the  judgment 
on  which  the  plaintiff  brought  the  scire  fiicias  was  entered 
the  next  Term,  under  the  statute  of  Charles.  The  de- 
fendant pleaded  a  bond  debt  due  to  himself  and  a  judg- 
ment debt  due  to  a  third  party,  and  that  he  had  no  assets 
beyond  40iL,  which  he  retained  to  satisfy  the  above  debts. 
To  that  the  plaintiff  demurred,  and  the  principal  question 
was,  whether  the  plaintiff's  judgment  shall  so  relate  as  to 
be  to  all  intents  as  a  judgment  had  against  the  testator  in 
his  lifetime?  The  case  was  aigued  several  times,  but 
ultimately  judgment  was  given  for  the  plaintiff.  [Lord 
Abtnger,  C.  B. — ^That  case  is  very  imposing  in  appearance, 
but  it  is  not  a  precise  authority,  for  it  seems  from  the 
report  that  judgment  was  given  for  the  plaintiff  by  Hak 
and  Mcreton,  Twysden  continuing  of  a  contrary  opinion, 
and  Rainsford  saying  nothing.]  The  case  of  Panton  ▼• 
The  Tertenants  of  Hall  {b)  shews,  that  upon  this  judgment 
a  joint  execution  must  issue  against  the  surviving  defendant 
and  the  tertenants  of  the  deceased.  In  the  note  to  Under' 
hill  V.  Devereux,  in  WilUama'  Saunders  (c),  it  is  said,  <<  the 
judgment  upon  this  statute  is  entered  by  or  against  the 
party  as  if  he  were  living."  The  heir  can  have  no  right  as 
against  a  party  who  has  a  paramount  remedy  against  the 
ancestor.  The  8  &  9  Wm.  3,  a  11,  s.  6,  provides  a  remedy 
in  case  of  the  death  of  either  party  between  interlocutory 
and  final  judgment,  and  it  has  been  held  that  judgment 
may  be  entered  up  under  that  statute  in  the  same  way  as  if 
the  party  were  alive. 

(a)  1  Lev.  277 ;  S.C.  3  Keble,  (W  Carth.  105. 

549.  (c)  Vol.  2,  p.  72  e. 
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Montagxi  Smith  in  reply.  The  case  of  Burnett  v.  Holden 
cannot  be  considered  as  any  authority.  \^Rolfe,  B. — ^From 
the  report  in  Kebk  it  appears  to  have  been  argued  five  or 
six  times,  and  to  have  caused  great  difference  of  opinion 
among  the  Judges.]  Pantan  v.  The  Tertenants  of  HaU 
bears  no  analogy  to  the  present  case,  for  there  the  party 
died  after  final  judgment  was  signed. 


Cur.  adv.  vulL 


The  judgment  of  the  Court  was  delivered  by 
Ix>rd  Abinoer,  C.  B. — In  this  case  of  Saunders  v. 
M'Gowran  argued  a  few  days  ago,  a  question  was  raised 
whether  a  scire  &cias  was  good  to  bind  the  tertenant,  the 
defendant  having  died  before  the  judgment  was  signed.  We 
took  time  to  consider  the  point  The  facts  were  these: 
the  judgment  was  entered  up  under  the  statute  17  Car.  2, 
c.  8,  s.  1,  the  defendant  having  died  before  judgment  was 
entered.  The  question  was,  whether  the  scire  &cias  bound 
the  tertenant  The  Court  are  of  opinion  that  it  does. 
There  is  no  case  to  the  contrary ;  and  unless  the  statute  has 
that  effect,  it  would  be  altogether  ineffectual  A  case  fi'om 
Leoinz  was  cited  by  the  counsel  on  behalf  of  the  plaintiff 
to  shew,  that  in  the  case  of  goods  and  chattels  it  clearly 
m\d  bind,  and  we  think  that 
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Brown  v.  Clarke. 

Jl  HIS  was  a  rule  nisi  to  review  the  Master's  taxation  of  Where  a  trial 
the  plaintiff's  costs.     The  case  was  originally  tried  before  abortiTe  hj  tha 
Parke,  B.,  in  Trinity  Term  last,  when  the  jury  retired,  and  JJ^J^J^tfiT 
being  unable  to  agree  upon  their  verdict,  were  discharged  JwTt  ^J^ 
by  the  learned  Judge,  and  the  cause  was  made  a  remanet  teoond  time. 
It  was  subsequently  tried  before  Lord  Abinger,  C.  B.,  and  ^^^^  -^  ^ot 
a  verdict  found  for  the  plaintiff.     The  Master,  on  taxation,  ^^^^^"^ 
allowed  the  plaintiff  the  costs  of  both  trials.  int  trial. 

Jeruis  shewed  cause.  The  Master  has  properly  taxed 
the  costs  upon  the  postea;  and  it  appears  from  the 
Marshal's  indorsement  on  the  record  that  the  cause  was 
made  a  remanet  So  far  as  regards  the  first  trial,  both 
parties  were  in  the  same  condition;  and  the  case  resembled 
that  of  a  cause  delayed  by  press  of  business.  It  is  necessary, 
therefore,  to  go  a  step  higher,  and  see  who  was  to  blame. 
That  is  ascertained  by  the  result  of  the  second  trial  The 
authorities  on  the  subject  are  somewhat  contradictory.  In 
BurchaU  v.  BaUamy  {a\  the  Court  directed,  **  that  for  the 
future,  in  all  cases  where  a  cause  goes  down  to  trial,  and 
goes  off  upon  any  occasion,  without  the  fault,  contrivance, 
or  management  of  the  parties,  and  is  afterwards  brought 
down  again  to  trial,  the  costs  of  such  former  abortive  going 
down  to  trial,  shall  be  taxed  and  allowed  to  the  par^ 
finally  prevailing,  in  the  same  manner  as  if  the  cause  had 
gone  off  upon  a  remanet"  That  resolution  was  acted  upon 
by  this  Court  in  the  case  of  Harrison  v«  Bennett  (i),  where 
one  of  the  jury  having  absconded  before  the  verdict  was 
delivered,  and  the  plaintiff  refusing  to  take  a  verdict  fit>m 
the  eleven,  a  new  trial  was  had,  and  the  plainuff  obtained  a 
verdict;  there  the  Court,  after  taking  time  to  consider,  say, 
**  as  the  plaintiff  succeeded  on  the  second  trial,  the  de- 

(a)  5  fiunr.  2694.  (6)  1  Dowl.  627»  O  S. 
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A  party  cin« 
not  Apply  to 
theCcHirt  to 


Jndm*!  order, 
whidi  upears 
on  the  nee  of 
it  to  ha?ebeen 
made  bjoon- 
8ent,aBdif 
the  words  •'by 


Hall  r.  West. 

In  this  case,  jiUersan,  B.,  had  made  an  order,  that  the 
declaration  should  be  set  aside  for  irregularity  with  costs. 
The    order,    as   drawn   up,    contained    the   words  ''by 


consent' 


I  improper- 
ly inserted, 
application 
snooldbe 
made  to  the 
Jodge  to  set 
it  right. 


W.  H.  Watson  had  obtained  a  rule  to  rescind  the  order, 
against  which 

Humfrey  shewed  cause,  and  submitted,  that  the  (]!ourt 
would  not  interfere,  inasmuch  as  it  appeared  on  the  fiu;e  of 
the  order  that  it  was  made  by  consent. 

W.  H.  Watson.  This  is  not  the  plaintiff's  order ;  it  is  an 
adverse  order  obtained  behind  his  back,  and  improperly 
drawn  up. 

Lord  Abinoer,  C.  6. — Then  you  should  have  applied 
to  a  Judge  to  amend  the  order,  and  you  might  have  made 
the  defendant  pay  the  costs  occasioned  by  its  being 
improperly  drawn  up. 
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Cock  v.  Gent  and  Others. 

Trespass  for  false  imprisonment.     Plea,  not  guilty  by  Tlw  Suidwicb 

Comtof  Re. 
Statute.  qoesU  Act, 

At  the  trial  before  Tindaly  C.  J.,  at  the  Kent  Summer  J^^^^^^;;^* 
Assizes,  1843,  it  appeared,  that  the  alleged  trespass  was  contami  • 
committed  by  order  of  the  defendants,  who  were  acting  as  iog  that  it 
commissioners  of  the  Sandwich  Court  of  Requests.     It  edapnUio 
was  objected,  on  the  part  of  the  defendants,  that  the  action  ^^^J|^ 
had  not  been  commenced  within  three  calendar  months  sionen  to  take 
from  the  foct  committed,  as  required  by  the  act  establishing  delu,wfam. 
the  Sandifrich  Coftrt  of  Requests,  (47  Geo.  3,  c.  xxxv.  s.  61>  S^'Jd.Tuie 
The  plaintiff,  in  answer,  relied  upon  the  5  &  6  Vict  c.  97,  ^~^*^ 
s.  5,  which,  after  reciting  "  that  divers  acts,  commonly  jariidictioa  of 
called  public,  local  and  personal,  or  local  or  personal  acts,      Hdd^  that 
and  divers  other  acts  of  a  local  and  personal  nature,  contain  ^*i^*JJ^*^ 
clauses,  limiting  the  time  within  which  actions  may  be  P^T^l?*^- 
brought  for  anything  done  in  pursuance  of  the  said  acts  6  Vict  c  97. 
respectively,  and  that  the  periods  of  such  limitation  vary 
very  much,  and  that  it  is  expedient  that  there  should  be 
one  period  of  limitation  only ;  enacts,  that  from  and  after 
the  passing  of  that  act,  the  period  within  which  any  action 
may  be  brought  for  anything  done  under  the  authority  or 
in  pursuance  of  any  such  act  or  acts,  shall  be  two  years,  or 
in  case  of  continuing  damage,  then  within  one  year  after 
such  damage  shall  have  ceased ;  and  that  so  much  of  any 
clause,  provision,  or  enactment,  by  which  any  other  time 
or  period  of  limitation  is  appointed  or  enacted,  shall  be  and 
the  same  is  hereby  repealed."     The  learned  Judge  was  of 
opinion,  that  this  enactment  did  not  apply  to  the  Sandwich 
Court  of  Requests  Act,  and  nonsuited  the  plaintiff. 

ITutiger  having  obtained  a  rule  nisi  to  set  aside  the  non- 
suit, and  for  a  new  trial, 

Flatt  and  fVordstcorth  shewed  cause.     The  question  is 
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Gent 

■ndOdicn. 


whether  the  Sandwich  Court  of  Requests  Act  comes  within 
description  in  the  5  8c  6  Vict  c.  97,  s.  5,  of  a  public,  local, 
and  personal  act,  or  an  act  of  a  local  and  personal  nature. 
It  is  submitted,  that  it  does  not  fall  within  either  of  those 
descriptions,  and  that  the  nonsuit  was  correct  The  first 
section  of  the  statute  of  Victoria  repeals  so  much  of  any 
clause,  &c.,  '^  in  any  act  or  acts,  commonly  called  public, 
local,  and  personal,  or  local  and  personal,  or  in  any  act  or 
acts  of  a  local  or  personal  nature,"  as  relates  to  treble  costs. 
Bat  in  the  third  section,  which  repeals  the  provisions 
allowing  the  general  issue,  and  also  in  the  fifth  section,  the 
words  are  *^  of  a  local  and  personal  nature,''  which  shews 
that  the  Legislature  intended  the  latter  sections  to  apply 
only  to  such  acts  as  were  both  local  and  personal,  whether 
public  or  private.  The  act,  in  question,  is  not  confined  to 
particular  individuals,  nor  is  it  local  in  its  nature,  for  it 
takes  cognizance  of  debts,  wherever  contracted,  provided 
the  defendant  happens,  at  the  time  to  be  within  the  jurisdic- 
tion of  the  Court  It  is  no  more  local,  than  a  statute  which 
gives  justices  a  summary  jurisdiction,  which  is  not  con- 
fined to  particular  counties.  In  Blackstone^s  Commentaries  (^a)^ 
statutes  are  stated  to  be  "  either  general  or  special,  public 
or  private,"  and  the  same  definition  is  given  in  Jacobus  Law 
Dictionary.     In  Bac.  Abr.  tit  *'  Statute,""  (F  n),  it  is  said, 
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Thesiger^  in  support  of  the  rule,  was  stopped  by  the        1943. 
Court  "^"cS^ 

9. 

Gent 
Per  Curiam. — ^The  rule  must  be  absolute.     The  act  is    and  Others. 

properly  a  local  and  personal  act,  and  a  special  provision 

has  been  inserted  to  render  it  a  public  act 

Rule  absolute. 


PowBLL  V.  James. 

J  N  this  case,  a  rule  nisi  had  been  obtained  for  costs  of  the  In  an  affidant 
day,  for  not  proceeding  to  trial  pursuant  to  notice.     The  rule  nETfor  * 
affidavit  on  which  the  rule  was  granted,  stated  the  joinder  j^f^^ 
of  issue,  notice  of  trial,  and  that  the  plaintifis  had  not  pro-  proceeding  to 
ceeded  to  trial  pursuant  to  notice.  dent  to  sute 

the  joinder  of 
issne,  notice  of 

Butt  shewed  cause,  and  objected  that  the  affidavit  was  ftjjjj*f^j^. 
insufficient ;  it  should  have  gone  on  to  state  that  the  de-  tiff,  without 
fendant  was  ready  to  try,  and  that  costs  were  incurred  by  anyooattwerv 
the  plaintiff's  default     It  is  consistent  with  the  present  ^odant 
affidavit  that  no  costs  were  incurred.     In  ArchboUds  Pra<y 
tiee{a),  it  is  laid  down,  that  'Mf  the  plaintiff  give  notice  of 
trial,  and  neither  countermand  his  notice,  nor  proceed  to 
trial  in  pursuance  of  it,  the  defendant,  on  affidavit  of  at- 
tendance and  necessary  expense,  shall  be  entitled  to  his 
coeta."     Reference  is  then  made  to  a  rule  of  Court  of 
Michaelmas  Term,  1654.     It  is  the  more  requisite  in  a 
rule  like  the  present,  as  it  makes  itself  absolute  unless 
cause  be  shewn.     The  present  affidavit  is  in  the  ordinary 
form  of  an  affidavit  for  judgment  as  in  case  of  a  nonsuit. 

CkUtony  in  support  of  the  rule.     The  affidavit  is  suffi- 
cient.     No  injury  can  arise  to  the  plaintiff  from   the 

(a)  2  Chit  Arch.  1067. 
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omission  to  specify  the  costs  since,  if  none  have  been 
incurred,  the  rule  will  be  of  no  avail.  It  is  admitted  that 
this  is  a  good  affidavit  in  support  of  a  rule  for  judgment  as 
in  case  of  a  nonsuit,  under  which  costs  of  the  day  may  be 
awarded,  a  fortiori,  it  is  sufficient  when  those  costs  alone 
are  the  object  of  the  rule. 


Per  Curiam. — The  Master  certifies  that  there  is  no 
peculiar  form  of  affidavit  for  a  rule  like  the  present,  and 
that  in  practice,  the  present  form  and  that  contended  for 
on  the  part  of  the  plaintiff,  are  used  indifferently. 

Rule  absolute. 


WlMKft 

Judge  at 
ChMnben  hit, 
DT  ooBsenty 
dupoiedof  in 


nuuy  waj,  the 
Coort  hasno 
power  to  re- 
r  hit  dc- 


Shortridoe  and  Others  v.  Young. 

JIN  this  case,  the  sheriff  of  Norfolk  had  obtained  an  inter- 
pleader rule  under  the  1  &  2  Wm.  4,  c  68.  The  matter 
was  heard  at  Chambers,  under  the  1  &  2  Vict,  c  45,  s.  2, 
before  Erskine,  J.,  where  his  Lordship  made  the  following 
order: — 

**  Upon  reading  the  several  affidavits  of  Thomas  Miller, 
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4i: 


said  last  mentioned  parties  in  respect  of  the  seizure  herein 
be  discontinued  without  costs." 

Bashley  moved  on  the  part  of  the  claimant^  for  a  rule  to 
shew  cause  why  the  order  should  not  be  set  aside.  [Lord 
Abingeri  C.  B. — What  power  have  we  to  interfere?]  The 
case  has  been  summarily  disposed  of^  by  consent,  under  the 
1  &  2  Wm.  4,  c.  58,  s.  1  (a),  the  power  of  the  Court  being 


1849. 

^ V ' 

Shorteidgk 
and  Others 

V. 

Y0UNO4 


(a)  Section  1,  enacts,  '*  That, 
upon  application  made  bj  or  on 
the  behalf  of  any  defendant  sued 
in  any  of  his  Majesty's  Courts  oi 
law  at  Westminster,  or  in  the 
Court  of  Common  Pleas  of  the 
county  palatine  of  Lancaster,  or 
the  Court  of  Pleas  of  the  county 
palatine  of  Durham,  in  any 
action  of  assumpsit,  debt,  detinue, 
or  trover,  such  implication  being 
made  after  declaration,  and  be- 
fore plea,  by  affidavit  or  other- 
wise^  shewing  that  such  defend* 
ant  does  not  claim  any  interest  in 
the  subject  matter  of  the  suit, 
but  that  the  right  thereto  is 
claimed  or  supposed  to  belong  to 
some  third  party  who  has  sued 
or  is  expected  to  sue  for  the 
same,  and  that  such  defendant 
does  not  in  any  manner  collude 
with  such  third  party,  but  is 
ready  to  bring  into  Court  or  to 
pay  or  dispose  of  the  subject 
matter  of  the  action  in  such 
manner  as  the  Court  (or  any 
Judge  thereof)  may  order  or 
direct,  it  shall  be  lawful  for  the 
Court,  or  any  Judge  thereof,  to 
make  rules  and  orders  calling 
upon  such  third  party  to  appear 
and  to  state  the  nature  and  par- 
ticulars of  his  claim,  and  mun- 
tain  or  relinquish  his  claim,  and 
upon  such  rule  or  order  to  bear 
VOL.    I.  E 


the  allegations  as  well  of  such 
third  party  as  of  the  plaintiff*,  and 
in  the  meantime  to  stay  the  pro- 
ceedings in  such  action,  and 
finally  to  order  such  third  party 
to  make  himself  defendant  in  the 
same  or  some  other  action,  or  to 
proceed  to  trial  on  one  or  more 
feigned  issue  or  issues,  and  also 
to  direct  which  of  the  parties 
shall  be  plaintiff  or  defendant  on 
such  trial,  or,  with  the  consent  of 
the  plaintiff  and  such  third  paftyi 
their  counsel  or  attorneys,  to  dis- 
pose of  the  merits  of  their  claims 
and  determine  the  same  in  a 
summary  maimer,  and  to  make 
such  other  rules  and  orders  therein 
as  to  costs  and  all  other  matters 
as  may  appear  to  be  just  and 
reasonable/* 

Section  6,  enacts,  *'  That,  when 
any  such  clium  shall  be  made  to 
any  goods  or  chattels  taken  or 
intended  to  be  taken  in  execution, 
under  any  such  process,  or  to  the 
proceeds  or  value  thereof,  it  shall 
and  may  be  lawftd  to  and  for  the 
Court  from  which  such  process 
issued,  upon  application  of  such 
sheriff  or  other  officer  made 
before  or  afler  the  return  of  such 
process,  and  as  well  before  as 
after  any  action  brought  against 
such  sheriff  or  other  officer,  to 
call  before  them,  by  rule  of 
£  D.   P.   C. 
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vested  in  a  Judge  by  the  1  &  2  Vict  c.  46,  s.  2  (a).  The 
Judge's  decision,  in  this  case,  as  in  any  other,  is  subject  to 
the  revision  of  the  Court.  The  statute  of  Victoria  contmns 
no  words  making  the  present  case  an  exception  to  the 
general  rule.  The  Court  cannot  be  ousted  of  its  power  to 
revise  the  decision  of  a  Judge,  except  by  express  words. 
[Lord  Abingery  C.  B. — You  cannot  appeal  to  the  Court 
against  an  order  made  by  consent  {b\  The  facts  have  been 
submitted  to  a  Judge  for  his  determination  in  a  summary 
way,  and  it  is  too  late  to  quarrel  with  the  discretion  which 


Court,  as  well  the  party  issuing 
such  process  as  the  party  making 
such  claim,  and  thereupon  to  ex- 
ercise, for  the  adjustment  of  such 
claims  and  the  relief  and  pro- 
tection of  the  sheriff  or  other 
officer,  all  or  any  of  the  powers 
and  authorities  hereinbefore 
contained,  and  make  such  rules 
and  decisions  as  shall  appear  to 
be  just,  according  to  the  circum- 
stances of  the  case ;  and  the  costs 
of  all  such  proceedings  shall  be 
in  the  discretion  of  the  Court." 

(a)  Section  2,  "  Whereas  by 
another  act  passed  in  the  second 
year  of  the  reign  of  his  late  Ma- 


such  goods  and  chattels,  but  such 
relief  can  only  be  given  by  rule 
of  Court ;  and  whereas,  it  is  ex- 
pedient that  a  single  Judge  should 
possess  the  power  of  giving  relief 
in  that  respect;  be  it  further 
enacted,  that  it  shall  be  lawful 
for  any  Judge  of  the  said  Courts 
of  Queen's  Bench,  Common  Pleas, 
or  Exchequer,  with  respect  to 
any  such  process  issued  out  of 
any  of  those  Courts,  or  for  any 
Judge  of  the  said  Court  of  Com- 
mon Pleas  of  the  county  palatine 
of  Lancaster,  or  Court  of  Pleas 
of  the  county  palatine  of  Durham, 
(being  also  a  Judge  of  one  of  the 


MICHAELMAS   TERM,    7    VICT, 

ke  has  exercised.]  In  Teggins.  Longford  (a\  where  the 
sheriff  had  applied  to  a  Judge  for  an  interpleader  rule, 
under  the  1  &  2  Vict  c.  45,  s.  2,  the  Court  held  that  they 
had  jurisdiction  to  review  the  Judge's  decision,  and  Parke, 
B.,  there  says,  "  Must  not  the  statute  mean  that  the  Judge 
may  exercise  the  power  subject  to  his  decision  being  re- 
viewed by  the  Court,  if  wrong,  in  the  same  way  as  Judge's 
orders  are  ?"  [^Rolfsy  B. — There,  the  appeal  was  only  as  to 
the  costs ;  here,  we  are  asked  to  review  the  Judge's  decision 
upon  the  merits.]  The  discretionary  power  as  to  costs  in 
the  concluding  part  of  the  first  section  of  the  1  &  2  Wm.  4, 
c.  58,  overrules  the  whole. 
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r. 
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Lord  Abinger,  C.  B. — In  the  case  of  Teggin  v.  Long* 
fordj  the  order  was  not  made  by  consent  Here,  the  parties 
agreed  that  the  case  should  be  disposed  of  in  a  summary 
manner,  and  the  effect  of  the  statute  of  Victoria,  is  to  con- 
stitute the  Judge  an  arbitrator  for  that  purpose,  giving  him 
a  discretionary  power  as  to  costs. 

GuRNEY,  B. — This  case  differs  from  Teggin  v.  Longford^ 
inasmuch  as  there,  the  order  was  made  under  the  first  branch 
of  the  clause  which  empowers  the  Judge  to  direct  an  issue. 
Here,  the  Judge  has  decided  on  the  facts  which  he  could 
only  do  by  consent  of  the  parties.  The  object  of  the  Le- 
gislature, in  vesting  the  power  in  a  Judge,  was  to  save 
expense ;  the  present  application,  if  granted,  would  increase 
it,  besides,  in  many  cases,  it  would  be  difficult  to  ascer- 
tain the  facts  upon  which  the  Judge  exercised  his  discretion, 
for  it  frequently  happens  that  orders  are  made  upon  state- 
ments without  affidavit. 

RoLFE,  B. — All  that  the  Court  decided  in  Teggin  v. 
Longford  was,  that  if  the  order  was  wrong,  that  is  not 
authorized  by  the  act,  and  the  act  did  not  make  it  final.     If 


(fl)  2  Dowl.  467,  N.  S.;  S.  C.   10  M,  &  W.  556. 
K  E  2 
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184;3.  an  act  of  Parliament  empowers  a  Judge  finally  to  determine 

g^^J[;):J[J^  a  matter,  it  docs  not  mean  that  the  practice  of  the  Court  is 

•ad  Otben  to  be  departed  from. 
YovNo.  Rule  refused. 


Trovmr  will 
lieajnintta 
tbcnli;  irbo» 
baTingMtted 
goods  after  an 
act  of  bank, 
nmtej,  under 
afien  fadaa 
bailed  on  a 
judgment 
fonoded  on  a 
warrant  of  au 
tomej,  sells 
the  goods  after 
tbe  issuing  of 
the  fiat 

In  trover  bj 
the  assignees 
of  abankrupt, 
tbe  defendant 
pleaded  that 
the  pUintift 
bj  relation  of 
tbeir  title  as 
usignMs,  were 
entitled  to  tbe 


(>HE8TON  and  Others,  Assignees  of  C.  Savin  and  Eugene 
Lb  Roy,  Bankrupts  v.  Gibbs  and  Another. 

Jl  ROVER  by  the  assignees  of  bankrupts.  The  decla- 
ration contained  one  count,  laying  the  property  in  the 
assignees. 

Plea.  That  after  the  said  C.  Savin  and  E.  Le  Roy 
became  bankrupt,  and  after  the  passing  of  a  certain  act  of 
Parliament  passed  in  the  third  year  of  Queen  Victoria, 
intituled,  ''An  act  for  the  better  protection  of  parties 
dealing  with  persons  liable  to  the  bankrupt  laws,  and 
before  the  date  and  issuing  of  the  fiat  of  bankruptcy 
against  the  said  C.  Savin  and  E.  Le  Roy,  under  which  fiat 
the  plaintifis  have  been  appointed,  and  are  such  assignees 
as  in  the  said  declaration  mentioned,  and  before  the  com- 
mitting of  the  grievances  in  the  said  declaration  mentioned, 
to  wit,  on,  &c,  the  plaintifis  as  assignees  of  the  siud  C. 
Savin  and  E.  Le  Roy,  (to  wit,  by  reason  of  the  relation  of 
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plaintifls  as  aforesaid  as  such  assignees  by  such  relation  as  1843. 
afiyresaid)  possessed  of  and  entitled  to  the  said  cattle^  goods,  chestom 
tad  chattels,  and  thereupon,  after  the  bankruptcy  of  the  *^  Othen 
said  C.  Savin  and  E.  Le  Roy,  and  after  the  passing  of  the  Gibm 
aforesaid  act  of  Parliament,  and  before  the  date  and  issuing 
of  the  said  fiat,  and  i^hile  the  plaintifib  were  such  owners 
and  so  entitled  as  in  the  introductory  part  of  this  plea 
mentioned,  and  while  the  said  C.  Savin  and  £.  Le  Roy 
were  so  possessed  and  entitled  as  aforesaid,  subject  as 
aforesaid,  and  before  the  committing  of  the  said  grievances 
in  the  said  declaration  mentioned,  to  wit,  on,  &c.,  one 
C.  Lewis,  by  the  consideration  and  judgment  of  the  Court 
of  our  Lady  the  Queen,  before  the  Barons  of  the  Exchequer 
at  Westminster,  recovered  against  the  Sfud  C.  Savin  and 
E.  Le  Roy,  as  well  a  certain  debt  of  3782.  12«.  Sd.  as  also 
3/.  10s.,  which  in  and  by  the  said  Court  were  then  adjudged 
to  the  said  C.  Lewis,  for  his  damages,  which  he  had  sus- 
tained by  reason  of  detaining  the  said  debt,  whereof  the 
said  C.  Savin  and  £.  Le  Roy  were  convicted.  That  afters- 
wards,  and  before  the  date  and  issuing  of  the  said  fiat,  and 
while  the  plaintifis  were  such  owners  and  so  entitled,  as  in 
the  introductory  part  of  this  plea  mentioned,  and  while 
the  said  C.  Savin  and  R  Le  Roy  were  so  possessed  and 
entitled  as  aforesaid,  and  before  the  committing  of  the  said 
grievances  as  in  the  said  declaration  mentioned,  to  wit,  on, 
&C.,  the  said  C.  Lewis,  for  obtaining  satisfaction  of  the  said 
debt  and  damages,  sued  out  and  prosecuted  out  of  the  said 
Court  a  certain  writ  of  our  Lady  the  Queen,  called  a  writ 
of  fieri  facias,  directed  to  the  sherifi*  of  Middlesex,  whereby 
the  said  sheriff  was  commanded,  that  of  the  goods  and 
chattels  of  the  said  C.  Savin  and  E.  Le  Roy,  in  the 
bailiwick  of  the  said  sheriff,  the  said  sheriff  should  cause 
to  be  made  the  debt  and  damages  aforesaid,  together  with 
interest  upon  the  said  two  several  sums  of  378/.  12s.  8c/., 
and  SL  10s.  (being  the  said  debt  and  damages)  at  the  rate 
of  41.  per  centum  per  annum  from  the,  &c.,  on  which  day 
the  judgment  aforesaid  was  entered  up,  which  baid  writ  was 
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afterwards,  and  before  the  delivery  of  the  said  writ  to  the 
said  sheriff,  indorsed  to  satisfy  382/.  2^.  Sd.y  with  20«.  for 
the  said  writ  and  warrant,  together  with  interest,  as  in  the 
said  writ  was  directed  as  aforesaid,  besides  sheriff's  pound- 
ages, officers'  fees,  and  all  other  incidental  expenses,  and 
which  said  writ  so  indorsed  as  aforesaid,  afterwards  and 
before  the  said  execution  thereof,  to  wit,  on,  &c.  aforesaid, 
was  delivered  to  the  now  defendants,  who  then  and  from 
thence,  until  and  after  the  execution  of  the  said  writ,  were 
the  sheriffs  of  the  said  county  of  Middlesex,  to  be  executed 
in  due  form  of  law,  under  and  by  virtue  of  which  said  writ, 
and  for  the  purpose  of  satisfying  the  moneys  as  directed  to 
be  satisfied  by  the  said  indorsement  on  the  said  writ,  the 
defendants,  as   such   sheriff  as   aforesaid,  aflerwards  and 
before  the  date  and  issuing  of  the  said  fiat,  and  while  the 
plaintiffs  were  such  owners  and  so  entitled,  as  in  the  in- 
troductory part  of  this  plea  mentioned,  and  while  the  said 
C.  Savin  and  E.  Le  Roy  were  so  possessed  and  entitled  as 
aforesaid,  subject  as  aforesaid,  to  wit,  on,  &c.,  aforesaid, 
executed  and  levied  execution  under  and  by  virtue  of  the 
said  writ,  against  the  cattle,  goods,  and  chattels  in  the 
declaration  mentioned,  and   thereby  committed  the  said 
alleged  grievances  in  the  said  declaration  mentioned,  and 
the  said  defendants  aver  that  the  said  execution  was  really 


MICHAELMAS   TERM,    7    VICT.  423 

severally,  or  to  any  other  attorney  of  the  same  Court,  and        1843. 
thereby  desired  and  authorized  them  the  said  attorneys      chfston 
above  named,  or  any  one  of  them,  or  any  other  attorney     and  Others 
of  the  said  Court  of  Exchequer  of  Pleas,  to  appear  for        Oibbs 
them  the  said  C.  Savin  and  E.  Le  Roy  in  the  said  Court,    "^  ^°''*^*'- 
and  then  and  there  to  receive  a  declaration  for  them  in  an 
action  of  debt  at  the  suit  of  the  said  C.  Lewis,  for  the  sum 
of  378iL  I2s.  Sd,y  and  thereupon  to  confess  the  same  action, 
or  else  to  sufier  a  judgment  by  nil  dicit,  or  otherwise  to 
pass  against  them  in  the  same  action,  and  to  be  thereupon 
forthwith  entered  up  against  them  of  record  of  the  said 
Court,  for  the  said  sum  of  37 SL  I2s,  8d.f  besides  costs  of 
suit  as  by  the  said  warrant  of  attorney  remaining  filed  of 
the  said  Court  of  Exchequer  of  Pleas  at  Westminster  will 
appear.     And  the  plaintiffs  say  that  the  said  judgment  was 
afterwards,  to  wit,  on,  &c.,  suffered  and  was  by  the  said 
C.  Lewis  obtained  and  entered  up  by  nil  dicit,  upon  and 
in  pursuance  of  the  said  warrant  of  attorney,  and  was  not 
a  judgment  on  a  cognovit  actionem,  signed  after  declaration 
filed  or  delivered,  nor  a  judgment  in  an  action  commenced 
adversely,  and  the  said  writ  of  fieri  facias  was  issued  upon 
the  judgment  so  suffered,   obtained,  and  entered   up  as 
aforesaid.     And  the  plaintiffs  say,  that  before  executing  or 
levying  of  the  said  writ  of  fieri  facias,  and  before  obtaining 
and  entering  up  of  the  said  judgment,  to  wit,  on,  &c.,  the 
said  C.  Savin  and  E.  Le  Roy  committed  an  act  of  bank- 
ruptcy within  the  true  intent  and  meaning  of  the  statutes 
then  and  still  in  force  concerning  bankrupts.     That  after- 
wards, and  within  and  much  less  than  two  calendar  months 
of  levying  or  executing  of  the  said  execution,  and  before 
the  sale  of  the  said  cattle,  goods,  and  chattels  so  levied  by 
the  defendants  as  such  sheriff,  as  in  the  said  plea  mentioned, 
to  wit,  on,  &x;.,  a  fiat  in  bankruptcy,  dated,  to  wit,  &c.,  was 
issued  against  the  said  C.  Savin  and  E.  Le  Roy,  whereupon 
they  were  duly  declared  and  adjudged  to  be  bankrupts  as 
by  the  said  fiat  and  adjudication  fully  appears,  and  under 
which  said  fiat  the  plaintiffs  were  appointed  and  become 
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1843.       assignees  as  aforesaid.     And  the  plaintiflb  say^  that  after 
^^^^    the  said  C.  iSavin  and  E.  Le  Roy  had  become  bankrupts 
and  Othen     as  aforesaid^  and  after  the  issuing  of  the  sidd   flat,  and 
GiBBs        before  the  sale  of  the  said  cattle,  goods,  and  chattels  by 
the.  said  defendants  as  sheriff  as  aforesdd,  to  wit,  on,  &&, 
the  defendants  had  notice  of  the  said  bankruptcy,  and  of 
the  issuing  of  the  said  fiat     And  thus  the  plaintiflb  say, 
that  they  the  plaintifis,  at  the  said  time  in  the  declaration 
mentioned,  were  possessed  of  the  said  cattle,  goods,  and 
chattels  in  the  declaration  mentioned,  as  of  the  property  of 
the  plaintifis  as  such  assignees  as  aforesaid,  in  manner  and 
form  as  in  the  declaration  alleged,  the  same  cattle,  goods, 
and  chattels  remaining  in  his  hands  of  the  defendants  unsold 
at  the  time  of  issuing  of  the  said  fiat  in  bankruptcy  as 
aforesaid.     And   the   plaintifis  further  say,  that  the   de- 
fendants did,  under  colour  of  the  said  writ,  afterwards  and 
after  the  issuing  of  the  said  fiat,  and  after  they  had  notice 
thereof  as  aforesaid,  and  before  the  commencement  of  this 
suit,  to  wit,  on,  &c.,  sell  and  dispose  of  the  cattle,  goods, 
and  chattels  to  their  own  use,  and  which  is  the  same  con- 
version thereof  in  the  declaration  mentioned  in  manner 
and  form  as  in  the  said  declaration  is  alleged.  Verification. 
Special  demurrer,  assigning  for  cause,  that  whereas  the 
said  plea  sets  up  a  good  and  legal  defence  under  the  statute 
lasaed  in  the  third  year  of  the  reigii  of  Queen  Victoria. 
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replication  is  double  and  multifiuious,  and  that  it  appears  1B43. 
by  the  said  replication  that  the  plaintiff  complains  of  a 
difierent  conversion  firom  that  which  is  justified  in  the  said 
plea,  to  wit,  a  conversion  made  after  the  date  of  the  said 
fiat,  whereas  the  said  plea  is  pleaded  in  justification  of  a 
conversion  before  the  said  fiat  And  that  therefore  the 
plaintiff  ought  to  have  new  assigned,  and  not  replied  matter 
in  answer  to  the  said  justification;  and  that  the  matters 
alleged  in  the  said  replication  amount  to  an  aigumentative 
denial  of  the  averment  in  the  said  plea,  that  the  defendants 
executed  and  levied  execution  against  the  cattle,  goods, 
and  chattels  in  the  declaration  mentioned  before  the  date 
and  issuing  of  the  said  fiat,  and  therefore  the  said  repli- 
cation ought  to  have  traversed  the  said  averment  by  an 
absque  hoc  or  otherwise,  and  to  have  concluded  to  the 
country,  and  not  with  a  verification.  And  also  that  the 
whole  matter  contained  in  the  said  replication  fiimishes  no 
answer,  in  point  of  law,  to  the  matter  contained  in  the  said 
plea,  &c 

Kennedy,  in  support  of  the  demurrer.  The  replication 
is  bad,  inasmuch  as  it  amounts  to  an  argumentative  denial 
of  the  sale  having  taken  place,  before  the  issuing  of  the 
fiat  The  plea  alleges,  that  the  defendants  '^  executed  and 
levied  execution,"  which  is  in  effect  an  allegation,  that  a 
sale  took  place  before  the  fiat  The  replication  should 
have  traversed  the  words  of  the  plea.  The  replication  is 
defective  in  another  respect,  for  as  the  plea  justifies  a  con- 
version by  seizure,  if  the  plaintiff  intended  to  rely  upon  a 
conversion  by  sale,  he  should  have  newly  assigned.  (He 
then  stopped  by  the  Court). 


fV.  H.  fVatsan,  contra.  The  words  "  executed  and  le- 
vied," do  not  necessarily  import  that  the  goods  were  sold, 
but  may  mean  that  they  were  seized  only.  They  are 
equivalent  to  the  words  ^^  seized  and  executed,"  in  the 
statute  21  Jac  1,  c.  29,  s.  9,  which  have  been  held  to  be 
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satisfied  by  a  seizure,  Giles  v.  Grover  (a).  If,  therefore, 
the  plaintifis  had  traversed  the  language  of  the  plea,  and 
the  defendants  had  proved  a  seizure  before  the  fiat,  they 
would  have  been  entitled  to  a  verdict  The  word  **  levied," 
is  synonymous  with  "  executed."  The  sheriff,  up  to  the  time 
of  the  fiat,  was  justified  in  seizing  the  goods,  and  if  he  had 
sold  the  moment  before  the  fiat,  he  would  have  been  jus- 
tified also,  but  he  had  no  right  to  sell  in  the  case  of  a 
judgment  on  a  warrant  of  attorney.  [Parker  B. — There  is 
some  doubt  whether  he  is  liable  in  trover].  The  sherifi 
can  only  justify  under  the  2  &  3  Vict.  c.  29,  but  that  statute 
does  not  apply  to  the  case  of  a  seizure  upon  a  judgment 
founded  on  a  warrant  of  attorney,  Whitmore  v.  Robinson  (6). 
This  replication  is  good  by  way  of  new  assignment,  which 
requires  no  particular  form  or  phraseology.  [Parkey  B. — 
I  think  the  replication  is  good  by  way  of  confession  and 
avoidance,  for  the  words  "  executed  and  levied,"  api)ear  to 
be  synonymous  and  to  signify  a  seizure]. 


Kennedy^  in  reply.  The  meaning  of  the  word  "  exe- 
cuted," must  depend  upon  the  context  of  the  statute  in 
which  it  occurs.  In  the  21  Jac.  1,  c.  29,  s.  19,  it  may 
mean  an  execution  by  seizure  only,  but  it  does  not,  there- 
fore, follow,  that  in  the  2  &  3  Vict.  c.  29,  the  words 
"executed    or   levied,"    arc    synon^nioug.      "  Executed," 
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argued,  on  the  ground  that  they  entertained  great  doubt       1843. 

whether,  under   the   circumstances,   an   action   of  trover     cheston 

would  lie  against  the  sheriff.     The  case  was  accordingly     andOthen 

re-argued  on  the  10th  of  November.  Oibbs 

and  Another. 

Kennedy y  in  support  of  the  demurrer.  The  question  is, 
whether  a  sheriff,  who  lawfully  seizes  goods,  under  a  writ 
of  fieri  facias,  is  liable  in  trover,  by  reason  of  a  fiat  in 
bankruptcy  having  issued  after  the  seizure,  and  before  the 
sale.  Notley  v.  Buck  («),  decided,  that  under  similar  cir- 
cumstances, the  assignees  might  recover  the  proceeds  of 
the  sale,  in  an  action  for  money  had  and  received. 
In  Rawdan  v.  Wentworth  (6),  which  was  an  action  of 
trover,  the  point  was  not  raised.  It  b  necessary  to  con- 
sider the  effect  of  the  108th  section  of  the  6th  Geo.  4, 
c  16,  which  enacts,  "that  no  creditor  having  security  for 
his  debt,  or  having  made  any  attachment  in  London,  or 
any  other  place,  by  virtue  of  any  custom  there  used,  of  the 
goods  and  chattels  of  the  bankrupt,  shall  recover  upon  any 
such  security  or  attachment,  more  than  a  rateable  part  of 
such  debt,  except  in  respect  of  any  execution  or  extent 
served  and  levied  by  seizure  upon,  or  any  mortgage  of,  or 
lien  upon,  any  part  of  the  property  of  such  bankrupt,  before 
the  bankruptcy,  provided  that  no  creditor,  though  for  a 
valuable  consideration,  who  shall  sue  out  execution  upon 
any  judgment  obtained  by  default,  confession,  or  nil  dicit, 
shall  avail  himself  of  such  execution  to  the  prejudice  of 
other  fair  creditors,  but  shall  be  paid  rateably  with  other 
creditors."  That  section  does  not  render  the  execution 
void,  but  merely  compels  the  party  issuing  it  to  share  rate- 
ably  with  the  other  creditors,  Taylor  v.  Taylor  (c).  The 
law  with  respect  to  executions  other  than  upon  judgments 
by  defiault,  confession,  or  nil  dicit,  was  not  altered  by  that 
statute,  and  before  that  act,  where  the  seizure  took  place 
prior  to  the  act  of  bankruptcy,  the  creditor  might  proceed 

(fl)  8  B.  &  C.  160 ;  S.  C.  2  M.       10  M.  &  W.  36. 
&  R.  68.  (c)  5  B.  &  C.  392  ;  S.  C.  8  D 

(6)  2  Dowl.   287,  N.  S. ;  S.  C.       &  R.  159. 
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to  a  sale  of  the  goods,  though,  in  strictness,  they  would 
belong  to  the  assignees,  Cok  v.  Davies  (a).  The  6  Greo.  4, 
c.  16,  does  not  diminish  the  sheriff's  right  to  sell  the  goods, 
but  only  renders  it  incumbent  on  him  to  pay  over  the  pro- 
ceeds to  the  execution  creditor,  rateably  with  the  assigpiees. 
The  object  of  the  108th  section  was  to  prevent  embarrassed 
traders  firom  suffering  judgment  by  default  in  favour  of 
particular  creditors,  Wymer  v.  Kemble  {b).  An  execution 
is  an  entire  thing,  and  when  once  begun,  the  sheriff  is  bound 
to  proceed.  The  issuing  of  a  writ  of  venditioni  exponas, 
does  not  add  anything  to  the  previous  power  of  the  sheriff 
to  sell  [Lord  Abinffer,  C.  B. — Suppose  the  sheriff  had 
notice  after  the  seizure,  that,  by  statute,  he  was  not  entitled 
to  receive  the  money].  In  that  case,  he  would  be  botmd  to 
pay  the  proceeds  of  the  sale  to  the  assignees.  [Lord 
Abinger^  C.  B. — Then  why  should  he  sell  ?J  It  is  con- 
ceded, that,  prim&  facie,  there  is  no  advantage,  but  it  does 
not,  therefore,  follow,  that  the  sheriff  has  not  the  right  to 
sell  The  replication  contains  no  averment  that  the  sheriff 
was  desired  not  to  sell,  and  if  the  execution  is  valid,  it  is 
an  entire  thing,  and  he  is  justified  in  completing  it.  The 
sheriff  must  obey  the  writ,  which  commands  him  to  levy, 
and  it  is  submitted,  that  the  effect  of  the  108th  section  of 
the  6  Gea  4,  c.  16,  is  simply  to  direct  the  mode  of  dis- 
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— The  sheriff  says,  *^  I  seized  the  goods  of  the  assignees,  but  1 B43. 
under  the  statute,  I  commit  no  wrong  in  selling].*^  In  chkbton 
some  cases  the  sheriff  might  be  justified  under  the  2  &  *^  Othen 
3  Vict  c  29,  but  the  judgment  and  execution  being  Oibbs 
founded  on  a  warrant  of  attorney,  the  sheriff  had  no  right 
to  proceed.  [Lord  Abinger^  C.  B. — ^The  plea  avers  that 
he  had  no  notice  of  that].  The  sheriff  is  bound  to  know 
that,  under  certain  circumstances,  he  cannot  sell.  The 
decision  of  the  Court  in  Rawdon  v.  fFentworih,  proceeded 
on  the  ground  that  the  judgment  and  execution  were 
fixinded  on  a  warrant  of  attorney,  and  that  the  sale  took 
place  after  the  issuing  of  the  fiat  There  is  a  similar 
provision  in  the  Insolvent  Act,  7  Geo.  4,  c.  57,  the  34th 
section  of  which  enacts,  that  '^  in  all  cases  where  any  pri- 
soner, who  shall  petition  the  Insolvent  Debtors'  Court  for 
relief  under  that  act,  shall  have  executed  any  warrant  of  at- 
torney to  confess  judgment,  or  shall  have  given  any  cognovit 
actionem,  whether  for  a  valuable  consideration  or  other- 
wise, no  person  shall,  after  the  commencement  of  the 
imprisonment  of  such  prisoner,  avail  himself  of  any  exe- 
cution issued,  or  to  be  issued  upon  any  judgment  obtained, 
or  to  be  obtained  upon  such  warrant  of  attorney  or  cognovit 
actionem,  either  by  seizure  and  sale  of  the  property  of 
such  prisoner,  or  any  part  thereof  or  by  sale  of  such 
property  theretofore  seized,  or  any  part  thereof  but  that 
any  person  or  persons  to  whom  any  sum  or  sums  of  money 
shall  be  due  in  respect  of  any  such  warrant  of  attorney  or 
cognovit  actionem,  shall  and  may  be  a  creditor  or  creditors 
for  the  same  under  that  act"  In  Groves  v.  Cowan  {a\  it  was 
held  that  a  sheriff  who  seized  the  goods  of  the  insolvent 
under  a  fieri  facias  issued  on  a  cognovit,  and  sold  after 
notice  of  the  assignment  to  the  provisional  assignee,  was 
liable  in  trover.  Tindal^  C.  J.,  in  delivering  judgment 
in  that  case,  says,  *^  Although,  in  NMey  v.  Bucky  the  action 
was  for  money  had  and  received,  still  I  do  not  know  where 

(a)  3  M.  &  Scott,  352  ;  S.  C.  10  Bing.  6. 
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a  sheriff  has  been  guilty  of  a  tortious  conversion  of  goods 
after  an  express  notice  not  to  sell,  as  in  this  case,  why  he 
should  not  be  liable  to  an  action  of  trover.  Although 
a  party  may  waive  a  tort,  yet  it  is  in  his  option  whether  he 
will  do  so  or  not  It  is  true,  that  if  the  plaintiff  had 
brought  an  action  for  money  had  and  received,  the  sheriff 
might  have  paid  the  proceeds  of  the  sale  into  Court  or 
tendered  the  amount  Where,  indeed,  the  person  against 
whom  an  execution  has  issued,  places  the  amount  indorsed 
on  the  writ  in  the  hands  of  the  sheriff  in  the  first  instance, 
there  is  no  conversion  by  the  latter,  but  where  the  money 
in  his  hands  arises  fi'om  a  conversion  by  sale  of  the  goods 
after  notice  not  to  sell  by  the  assignees,  the  latter  has  a 
sufficient  cause  of  complaint  to  maintain  trover  for  such 
conversion."  That  such  an  action  may  be  maintained,  was 
decided  in  Cooper  v.  Chitty  (a),  which  came  before  the 
0010*1  under  circumstances  precisely  similar  to  the  present, 
namely,  an  action  of  trover  against  the  sheriff  for  selling 
goods  after  he  had  notice  that  the  property  in  them  was  in 
a  third  person,  and  not  in  the  person  against  whom  the 
execution  issued.  Although  the  authority  of  that  case  has 
b«en  since  fi^quently  questioned,  it  has  very  lately  been  con- 
firmed in  Babne  v.  Hutton  (^),  and  must,  therefore,  now 
be  considered  as  law,  and  we  are  bound  to  act  upon  it 
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Kennedy  in  reply.  The  only  similar  case  is  thhioi  Groves        1843. 
V.  Cowan,  but  the  language  of  the  Insolvent  Debtors'  Act,      cheoton 
7  Geo.  4,  c.  57,  differs  in  many  respects  from  the  108th     •»<*  Othew 
section  of  the  6  Geo.  4,  c.  16.     In  the  former  act,  the        Gibbs 
words  **  no  person**  shall  avail  himself,  &c.,  would  apply  as 
well  to  the  sheriff  as  to  a  creditor.     The  latter  act  only 
uses  the  term   **  no  creditor."    The  former  act  mentions 
"  a  seizure  and  sale,"  the  latter  contains  the  word  "seizure" 
only.     Besides,  in  Grates  v.  Cowan,  the  sheriff  received 
express  notice  not  to  sell.      [Lord  Abinger,  C.   B. — We 
think  that  the  words  "  executed"  and  "  levied"  mean  the 
same  thing,  and  that  they  signify  a  seizure]. 

Cur.  €idv.  vult 

The  judgment  of  the  Court  was  delivered  by 
Parke,  B. — In  this  case,  the  only  point  which  remained* 
to  be  decided  by  the  Court  was,  whether  an  action  of 
trover  would  lie  against  a  sheriff,  who  seized  bona  fide 
under  a  fieri  facias  afler  an  act  of  bankruptcy,  and  who 
sold  afler  the  fiat,  the  execution  being  founded  on  a  war- 
rant of  attorney,  and  the  execution  creditor  having  no 
notice  of  a  prior  act  of  bankruptcy  at  the  time  of  seizure. 
Now  although  executions  were  protected  against  prior  acts 
of  bankruptcy  by  the  statute  2  &  3  Vict  c.  29,  and  placed 
on  the  same  footing  as  if  there  had  been  no  prior  act  of 
bankruptcy  at  the  time  of  such  seizure,  according  to  the 
doctrine  of  Whitmore  v.  Robinson,  aflSrmed  in  the  Court  of 
Error  in  Skey  v.  Carter  (a),  an  execution  founded  on  a 
warrant  of  attorney  or  cognovit  is  still  within  the  operation 
of  the  108th  section  of  the  6  Geo.  4,  c.  16,  and  not  protected, 
although  seizure  had  taken  place  before  the  act  of  bank- 
ruptcy. The  only  question  is,  whether  the  right  of  the 
assignees  to  the  goods  sold,  or  the  produce,  may  be  enforced 
by  an  action  of  trover  against  the  sheriff  who  sold  under  the 

(a)  2  Dowl.  N.  S.  831 ;  S.  C.  11  M.  &  W.  571  ;  5  Scott's  N.  R.  877. 
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fiat?  The  words  of  the  section  are,  *'  that  no  creditor 
having  security  for  his  debt,  or  having  made  any  attachment 
in  London  or  any  other  place,  by  virtue  of  any  custom 
there  used,  of  the  goods  and  chattels  of  the  bankrupt,  shall 
recover  upon  any  such  security  or  attachment  more  than  a 
rateable  part  of  such  debt,  except  in  respect  of  any 
execution  or  extent  served  and  levied  by  seizure  upon,  or 
any  mortgage  o(  or  lien  upon,  any  part  of  the  property  of 
such  bankrupt  before  the  bankruptcy,  provided  that  no 
creditor,  though  for  a  valuable  consideration,  who  shall  sue 
out  execution  upon  any  judgment  obtained  by  default, 
confession,  or  nil  dicit,  shall  avail  himself  of  such  execution 
to  the  prejudice  of  other  fair  creditors,  but  shall  be  paid 
rateably  with  such  other  creditors."  The  mode  in  which 
the  assignees  ought  to  avail  themselves  of  the  latter  part  of 
this  section  has  been  the  subject  of  much  discussion.  In 
the  first  instance,  an  application  was  made  to  the  Court  in 
this  behalf  to  set  aside  the  execution,  but  without  success ; 
that  is  the  case  of  Taylor  v.  Taylor  (a).  Afterwards  they 
succeeded  in  an  action  for  money  had  and  received  against 
the  sheriff,  who  had  pidd  over  the  proceeds  to  the  execution 
creditor  after  notice  of  the  bankruptcy  and  the  commission, 
the  Court  declining  to  decide  whether  the  sheriff  was  a 
wrong-doer  or  not  by  the  sale ;  that  is  the  case  of  Noiley  v. 
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sheriff  is  liable.  The  sheriff  is  justiBed  if  he  acts  in  1843. 
obedience  to  the  authority  of  the  writ  aa  it  exists  at  common  chmton 
law,  or  is  qualified  by  statute,  and  the  point  to  be  decided  •^^  Others 
was,  whether  the  provision  of  the  108th  section  affects  the  Gibbs 
operation  of  the  writ,  or  only  directs  application  of  the 
money  when  levied  under  it  We  think  it  affects  the 
writ  itself.  The  first  part  of  the  clause,  which  is  taken 
from  the  21  Jac.  1,  c.  19,  in  words,  applies  to  the  creditor 
only,  but  it  has  been  long  ago  decided,  that  it  varies  the 
legal  operation  of  the  writ  itself.  At  common  law,  the 
sheriff  was  justified  in  seizing  what  were  the  goods  of  the 
defendant  at  the  time  of  the  teste  of  the  writ,  and  by  the 
Statute  of  Frauds,  such  only  as  were  his  property  at  the 
time  of  the  delivery  of  the  writ  to  the  sheriff.  But  if  the 
defendant  became  bankrupt  after  the  delivery  and  before 
the  seizure,  he  was  not  justified  in  seizing  what  then  were 
his  goods,  and  was  liable  in  trespass  and  trover  at  the  suit 
of  the  assignees,  if  he  did,  unless  he  seized  them  before  the 
act  of  bankruptcy.  The  reason  is,  the  enactment  in  the 
statute  21  Jac.  1,  c.  19,  s.  9,  which  provided,  that  the 
creditor,  by  judgment,  should  not  be  relieved  for  more  than 
a  rateable  part  of  his  debt,  unless  execution  was  actually 
executed ;  and  under  his  enactment,  it  was  held,  that  the 
operation  of  the  writ  was  affected  by  words  apparently 
applying  to  creditors  only,  and  the  sheriff  was  liable  as  a 
wrong-doer  for  seizing  what  were  goods  of  the  assignees 
at  the  time  of  the  seizure.  And  if  such  was  the  effect  of 
the  former  part  of  the  108  th  section,  which  speaks  of  the 
creditor  only,  there  is  no  reason  why  the  latter  part,  which 
uses  similar  language,  whenre  the  judgment  is  on  a  warrant 
of  attorney,  should  not  have  a  similar  construction;  and, 
therefore,  the  statute,  when  it  says,  that  no  creditor  shall 
avail  himself  of  the  execution  on  a  warrant  of  attorney, 
must  be  held  to  mean,  that  such  an  execution  shall  not  be 
carried  into  effect  for  the  benefit  of  the  creditor ;  and  if  so, 
the  sheriff  was  not  authorized  by  such  an  execution  to  sell 
the  goods  seized,  which  remained  unsold  at  the  time  of  the 
vou  1.  F  F  D.  p.  c. 
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fiat,  and,  oonseqaently,  is  a  wrong-doer  if  he  does.  We, 
therefore,  think  the  action  of  trover  is  maintainable.  It 
has  also  been  decided  in  the  Common  Pleas  in  Graoet 
▼.  Ccwan  (a),  that  the  assignee  of  an  insolvent  mi^t 
maintain  an  action  of  trover  against  the  sheriff  for  seizing 
the  goods  of  an  insolvent  after  his  petition,  nnder  an 
execution  founded  on  a  cognovit,  and  as  the  words  of  the 
7  Geo.  4,  c.  57,  &  34,  which  prevents  a  person  from 
availing  himself  of  an  execution  on  a  cognovit,  are  very 
similar  to  those  of  the  108th  section  of  the  Bankrupt  Act, 
the  decision  in  the  Common  Pleas  is  an  authority  in 
fiivour  of  the  construction  which  we  put  on  the  statute  in 
question.  The  consequence  of  which  is,  there  will  be  judg- 
ment for  the  plaintifls. 

Judgment  for  PIainti&  {b), 

(a)  10  Bing.  5. 

(6)  See  Belcher  v.  Magnay,  post,  p.  441. 


Hocking  and  Another  r.  Acraman. 

Notice  oft  Al  feigned  issue  having  been  directed  under  the  In- 
been  rtrnckitt  terpleadcr  Act,  to  try  the  question  whether  certain  goods, 
"^l  ^Jf  *«  property  of  one  Thomas  Joyce,  which  had  been  seized 
Qfbankniptc^"  fay   the   plaJatiffs  under  an  execudor 
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that  their  client  had  struck  a  docket  against  Joyce.  On 
the  26th  of  January,  judgment  was  signed  by  the  plaintiff 
against  Joyce,  costs  were  taxed  on  the  31st,  and  execution 
issued,  and  on  the  1st  of  February,  the  sheriff  levied  under 
it  upon  the  goods  of  Joyce.  On  the  2nd  of  February,  the 
sheriff  received  notice  not  to  sell  the  goods.  A  docket 
had,  in  tact,  been  struck  against  Joyce  on  the  18th  of 
January,  but  no  fiat  had  issued  thereon^  until  the  3rd  of 
February.  It  was  admitted  that  the  bankrupt  had  com« 
mitted  an  act  of  bankruptcy  before  the  striking  of  the 
docket  against  him,  and  before  the  levy  under  the  exe<» 
cution,  but  the  plaintifiis  had,  in  point  of  fiu^t,  at  the  time 
of  the  said  levy,  no  notice  of  any  act  of  bankruptcy  com-* 
mitted  by  him  prior  to  the  levy,  unless  such  notice  were 
constituted  by  the  circumstances  above  stated.  The  de* 
fendant  was  assignee  of  the  estate  add  effects  of  the 
bankrupt 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  execution  was  valid  as  against  the  assignees  of  the  estate 
and  effects  of  Joyce  within  the  protection  of  the  statute  of 
2  &  3  Vict.  c.  29.  If  the  Court  should  be  of  opinion  in 
the  affirmative,  judgment  was  to  be  entered  for  the  plaintifls 
by  confisssion ;  if  in  the  negative,  judgment  of  nolle  pnn 
sequi  was  td  he  entered. 


1848. 


Hocking 
And  AnodMr 

ACEAMAN. 


E.  F.  Williams  for  the  plaintifls.  T^he  execution  was 
levied  after  the  act  of  bankruptcy,  but  before  the  date  and 
issuing  of  the  fiat,  and  would,  therefore,  be  protected  by 
the  2  &  3  Vict  c.  29,  provided  the  execution  creditor 
had  no  notice  of  a  prior  act  of  bankruptcy.  The  case 
admits  that  he  had  no  actual  notice,  but  it  will  be  con« 
tended  on  the  other  side  that  he  had  constructive  noticci 
as  he  had  notice  that  a  docket  had  been  struck.  In 
practice,  a  docket  is  struck  upon  affidavit,  that  the  de- 
ponent  had  reasonable  ground  to  believe  that  an  act  of 
bankruptcy  has  been  committed;  the  statute,  however^ 
does  not  deprive  the  execution  creditor  of  its  protectioui 
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unless  he  had  notice  of  an  act  of  bankruptcy ;  therefore^ 
the  argument  on  the  other'side  must  go  to  this  extent,  that 
notice  of,  and  a  reasonable  ground  for  belieying,  an  act  of 
bankruptcy  committed,  mean  the  same  thing.  In  Henley 
on  Bankrupt  Law  (a),  it  is  said,  *^  The  affidavit  as  to  the 
belief  that  the  trader  has  committed  an  act  of  bankruptcy, 
is  frequently  made  with  a  precipitation  that  is  highly 
blameable."  A  docket  struck  without  an  act  of  bank- 
ruptcy, upon  the  belief  by  the  creditors  that  an  act  of 
bankruptcy  had  been  committed,  will  support  a  com- 
mission under  a  subsequent  act,  Ex  parte  Webster  (6), 
Wydowris  case  (c).  Ex  parte  Dufrene  (rfj.  The  feet  of  a 
docket  having  been  struck,  amounts,  at  the  utmost  to  this, 
that  some  person  has  stated  than  an  act  of  bankruptcy  has 
been  committed  It  will  be  urged  that  such  information 
ought  to  cause  the  creditor  to  make  inquiries,  but  there 
are  some  acts  of  bankruptcy  which  are  incapable  of  in- 
vestigation, as  for  instance,  a  fraudulent  preference.  The 
meaning  of  the  term  "notice,"  may  be  collected  from 
previous  statutes  relating  to  bankrupts.  The  19  Geo.  2, 
c.  32,  s.  1,  protects  payments  made  by  a  bankrupt  to  a 
bon&  fide  creditor  "before  such  time  as  the  person  re- 
ceiving the  same,  shall  know,  understand,  or  have  notice 
that  he  is  become   bankrupt,  or  that  he  is  in  insolvent 
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of  bankrupt  against  such  bankrupt,  although  such  com- 
mission shall  be  afterwards  superseded,  or  the  striking  of  a 
docket  for  the  purpose  of  issuing  a  commission  against 
such  bankrupt,  whether  any  commission  shall  have  actually  Aceaman 
issued  thereupon  or  not,  shall  be  deemed  notice  of  a  prior 
act  of  bankruptcy  for  the  purposes  of  that  act,  if  it  shall 
appear  that  an  act  of  bankruptcy  has  been  actually  com- 
mitted at  the  time  of  issuing  such  commission  or  of  striking 
such  docket"  That  statute  created  two  constructive 
notices  of  an  act  of  bankruptcy,  the  one,  the  issuing  of  a 
commission,  the  other,  the  striking  of  a  docket  The 
latter  has  been  repealed  by  the  49  Geo.  3,  c  121,  s.  1, 
which  retains  the  constructive  notice  by  the  issuing  of  a 
commission.  The  6  Geo.  4,  c.  16,  s.  83,  declares  that  the 
issuing  of  a  commission  shall  be  deemed  notice  of  a  prior 
act  of  bankruptcy,  ^'  if  the  adjudication  of  the  person  or 
persons  against  whom  such  commission  has  issued  shall 
have  been  notified  in  the  London  Gazette^  and  the  person 
or  persons  affected  by  such  notice,  may  reasonably  be 
presumed  to  have  seen  the  same."  The  protective  clauses 
of  that  act  use  the  words  **  notice  of  an  act  of  bankruptcy," 
which  are  repeated  in  the  82nd,  84th,  85th,  and  86th 
sections.  Unless  the  construction  contended  for  by  the 
plaintiffs,  is  put  upon  the  word  ^*  notice,"  it  would  be 
impossible  to  carry  into  effect  the  provisions  of  the  86th 
section,  which  enacts,  ^^  that  no  purchase  from  any  bankrupt 
bon&  fide  and  for  valuable  consideration,  where  the  pur- 
chaser had  notice  at  the  time  of  such  purchase  of  an  act 
of  bankruptcy,  shall  be  impeached  by  reason  thereof,  unless 
the  commission  against  such  bankrupt  shall  have  been  sued 
out  within  twelve  calendar  months  after  such  act  of  bank- 
ruptcy." Suppose  a  party  about  to  purchase  has  notice 
of  a  docket,  and  the  person  at  whose  instance  it  has  been 
struck,  is  aware  of  a  prior  act  of  bankruptcy,  upon  which, 
after  the  purchase,  the  fiat  issues,  from  which  act  of  bank- 
ruptcy is  the  period  of  the  twelve  months  to  run  ?  [Lord 
Abingery  C.  B. — If  notice  of  a  docket  is  sufficient,  why  is 
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not  also  notice  of  an  attorney  going  to  town  to  strike  a 
docket,  or  even  notice  of  a  person  going  to  tell  him  to  do 
8o]  ?  Any  other  interpretation  than  that  contended  for, 
is  liable  to  give  rise  to  great  fraud,  as  the  party  striking  a 
docket,  does  not  swear  to  a  particular  act  of  bankruptcy. 
In  this  case,  the  plaintiff  has  notice  of  a  docket  on  the 
18th  of  January,  he  waits  until  the  1st  of  February,  and 
then  issues  execution,  and  upon  the  3rd  of  February  the 
fiat  issues. 


Martin  for  the  defendant  Notice  of  a  docket  having 
been  struck,  ought  to  have  put  the  creditor  upon  inquiry. 
The  policy  upon  which  the  law  rests  is  this,  that  notice  of 
an  act  of  bankruptcy  will  prevent  a  race  between  the 
creditors  to  enforce  their  debts  before  the  fiat  issues.  If 
^*  notice*'  be  construed  to  be  notice  of  some  specific  act,  the 
greatest  inconvenience  will  ensue.  [Lord  Abinger^  C.  B. — 
In  every  case  at  Nisi  Prius  as  to  notice  of  a  prior  act  of 
bankruptcy,  a  particular  act  of  bankruptcy  has  been  proved, 
and  notice  has  been  previously  given  of  that  particular 
act].  The  question  here  is,  only  what  is  notice  to  the 
execution  creditor  for  the  purpose  of  invalidating  his  exe- 
cution. Suppose  notice  given  of  a  specific  act  of  bank- 
ruptcy, and  at  the  same  time  the  trader  has  committed  other 
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alleged  to  be  an  act  of  bankruptcy,  the  party  proceeds  at 
his  peril  If  he  contracts  or  deals  with  the  trader  after 
such  notice,  he  is  not  deceived;  at  least,  he  has  no  right  to 
complain  of  being  deceived  by  &Ise  appearances  of  pro- 
perty or  solvency."  In  Ramsey  v.  Eaton  (a),  this  Court 
were  inclined  to  think  that  a  general  notice  of  an  act  of 
bankruptcy  having  been  committed,  was  sufficient  without 
particularly  specifying  it.  The  46  Geo.  3  and  49  Geo.  3, 
have  no  bearing  on  this  case.  The  former  act  made  the 
isBoiiig  the  commission  notice  of  an  act  of  bankruptcy, 
although  the  commission  should  be  afterwards  superseded. 
Bat  that  provision  is  repealed  by  the  latter  act.  The  83rd 
section  of  the  6  Geo.  4,  c.  16,  has  no  reference  to  the  82nd 
section,  but  refers  to  a  state  of  things  after  the  issuing  of 
a  commission.  [Parhe^  B. — The  49  Geo.  3,  repealed  the 
provision  of  the  46  Geo.  3,  which  made  the  striking  of  a 
docket  notice  of  an  act  of  bankruptcy,  which  shews  that 
the  Legislature  meant  that  notice  of  a  docket  having  been 
struck,  should  be  no  longer  notice  of  an  act  of  bankruptcy]. 
It  is  not  contended  that  the  docket  itself  is  notice  that  an 
act  of  bankruptcy  has  been  committed,  but  that  notice  of 
the  docket  b  notice  of  the  act  of  bankruptcy. 
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E.  V.  fVilUams  was  not  called  on  to  reply. 

Lord  Abinoer,  C.  B. — The  question  arises  for  the  Brst 
time  upon  this  particular  clause,  which  requires  notice  of 
an  act  of  bankruptcy  to  invalidate  a  bon&  fide  transaction 
between  the  creditor  and  the  bankrupt.  The  question  is, 
whether  we  shall  adhere  to  the  words  of  the  act  of  Par- 
liament, and  construe  it  that  notice  of  an  act  of  bankruptcy 
is  the  thing  to  be  shewn,  or  whether  we  shall  deviate  fi'om 
those  words,  and  substitute  for  them  notice  of  a  docket 
having  been  struck?  Upon  general  principle,  and  with 
reason  and  justice,  we  can  adhere  to  the  precise  words  of 


(a)  2  Dowl.  219,  N.  S.;  S.  C.   10  M.  &  W.  22. 
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the  act  of  Parliament,  and,  in  this  case,  it  is  particularly 
necessary  to  do  so,  because  otherwise  something  else  would 
be  substituted  in  lieu  of  that  which  the  statute  requires. 
If  notice  of  a  docket  having  been  struck  be  constructive 
notice  of  an  act  of  bankruptcy,  why  should  not  ail  the 
preparatory  steps  be  also  notice  of  the  act  of  bankruptcy, 
and  why,  in  the  trial  of  an  issue  before  a  jury,  are  not  all 
the  preparatory  circumstances  sufficient  to  prove  an  act  of 
bankruptcy?  The  inquiry  would  be  endless.  Suppose  a 
person  has  information  of  a  meeting  of  creditors,  and,  at 
that  meeeting,  there  were  resolutions  that  unless  the  debtor 
did  something  at  a  certain  time,  a  docket  would  be 
struck.  Is  that  notice  of  an  act  of  bankruptcy  ?  and 
without  it  is,  what  shall  be  ?  It  appears  to  me,  without 
saying  affirmatively  what  shall  be  done,  that  in  this  case 
notice  of  a  docket  is  not  notice  of  an  act  of  bankruptcy, 
especially  as  Mr.  Williams  says,  a  docket  is  often  struck  on  the 
supposition  that  an  act  of  bankruptcy  has  taken  place,  knd, 
as  it  turns  out,  very  oft^n,  that  no  act  of  bankruptcy  has 
been  committed.  It  is  only  on  information  and  belief  that  a 
party  proceeds  to  strike  a  docket.  We  are  called  on  in 
this  case  to  say  that  notice  of  striking  a  docket,  is  of  itself 
notice  of  an  act  of  bankruptcy,  if  it  is  not,  it  surely  does  not 
fall  within  the  act,  unless  the  necessary  consequence  of 
striking  a  docket  must  be  that  an  act  of  bankruptcy  will  be 
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of  some  speciBc  act  of  bankruptcy.  It  might  happen  that 
the  party  was  aware  of  some  act  of  bankruptcy,  and  if  he 
knew  that  an  act  of  bankruptcy  had  been  committed,  I  am 
not  prepared  to  say  that  notice  of  a  docket  would  not  be 
deemed  sufficient  But  the  only  point  we  are  now  called 
upon  to  decide  is,  whether  the  mere  &ct  of  notice  of  a 
docket  having  been  struck  is  or  is  not  necessarily  notice 
of  a  previous  act  of  bankruptcy.  I  think  it  is  not  notice 
of  an  act  of  bankruptcy  within  the  meaning  of  the  statute. 
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HOCKINO 

and  AnoUier 

V. 
AcftAKAN. 


GuBNBT,  B.,  concurred. 

RoLFE,  B. — ^The  facts  disclose  the  weakest  case  possible. 
Here  is  notice  given  on  the  19th  of  January,  that  a  creditor 
has  struck  a  docket  The  plaintiff  waits  until  the  1st  of 
February,  and  then  issues  execution.  The  party  did  not 
proceed  with  his  docket,  and  there  is  no  reason  to  suppose 
he  ever  would. 

Judgment  for  the  Plaintiffs. 


Belcher  and  Others,  Executors  of  Garcia,  a  Bankrupt,  v. 
Maqnay  and  Others. 

M  ROVER  by  the  plaintiffs,  as  assignees  of  Garcia,  a  The  words 
bankrupt,  against  the  defendants,  as  sheriff  of  Middlesex,     exerted  and 
Plea,  that  after  Garcia  became  bankrupt,  and  after  the  !f!J*J»l!°  *^® 

2  ft  3  VicC 

passing  of  the  2  &  3  Vict  c  29,  and  before  the  date  and  c  29,  mean 

issuing  of  the  fiat  the  plaintiffs,  as  assignees  of  Garcia,  by  tbe  put  of 

reason  of  the  relation  of  their  title  to  the  time  of  the  bank-  ^J^"^" 

mptcy,  were  possessed  of  the  said  goods  and  chattels,  as  of  ^^Jjjf J^f^- 

where  to  trover 
bjr  tbe  atsignees  of  a  bankrupt  against  a  sberiflT,  the  latter  joitified  under  a  fieri  facias^  alleging 
that  tbe  execution  was  bon&  fide  executed  before  tbe  fiat,  and  that  tbe  creditor  bad  no  notice 
of  a  prior  act  of  bankruptcy ;  to  which,  the  plaintifis  replied  that  the  bankrupt  caused  the  goods 
to  be  taken  in  execution,  with  intent  to  defeat  and  delay  bb  creditors,  and  thereby  committed  an 
act  of  bankruptcy,  and  that  after  tbe  execution,  the  defendants  converted  tbe  goods,  qua  est 
eadem,  &c. 

Held,  that  the  replication  was  ^ood,  by  way  of  confession  and  avoidance,  bat  BmiMe,  would 
be  bad  oa  special  demurrer,  as  an  mformal  new  assignment 
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' V ' 

Bblcwu 
ndOdien 

V, 

Magnay 

MidOtlien. 


their  property  as  such  asrignees,  and  the  said  Garcia  was 
then  (subject  only  to  the  pbuntiflTs  title  by  relation,)  pos- 
sessed of  the  said  goods,  and  thereupon  after  the  bank- 
ruptcy, and  after  the  passing  of  the  said  act  and  before  the 
fiat,  and  whilst  the  plaintiflb  were  so  possessed  of  the  goods, 
and  before  the  conversion  in  the  declaration  mentioned,  one 
Weedon  sued  out  a  testatum  fieri  &cias  directed  to  the  sheriff 
of  Middlesex,  commanding  him,  of  the  said  goods  of  Garcia, 
to  levy  a  debt  of  219/.,  lately  recovered  by  Weedon,  and 
7L  5s,  for  costs,  together  with  interest  upon  120/.  35.  4</. 
The  plea  then  stated  the  delivery  of  the  writ  to  the  sheriff, 
and  alleged  that  the  sheriff,  before  the  fiat,  seized  and  took 
in  execution  the  said  goods,  for  the  purpose  of  levying  the 
said  moneys,  and  thereby  then  committed  the  conversion 
in  the  declaration  mentioned :  that  the  said  execution  was 
really  and  bona  fide  executed  before  the  date  and  issuing 
of  the  said  fiat,  and  that  at  the  time  of  executing  such  exe- 
cution the  said  Weedon  had  not  any  notice  of  any  prior  act 
of  bankruptcy  by  the  said  Garcia  committed.  Verification. 
Replication,  That  Garcia  procured  the  said  writ  of  fieri 
hdas  to  be  sued  out,  and  caused  the  defendants  to  take 
the  said  goods  in  execution  under  it,  with  intent  to  defeat 
and  delay  his  creditors,  and  thereby  then  committed  an  act 
of  bankruptcy ;  that  afterwards,  and  after  the  said  goods 
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that  the  i^lication  is  uncertain  in  this  respect,  that  it  does 
not  allege  in  what  way  the  other  conversion  was  committed 
by  the  defendants :  Joinder. 

This  case  was  argued  on  the  Slst  of  May  last,  by  Kenr 
nedy  for  the  defendants,  and  R.  V.  Richards  for  the  plain- 
ttffii,  and  on  the  7th  of  June,  the  case  of  Chestan  v.  Gibbs{a) 
was  argued  by  Kennedy  for  the  defendants,  and  W.  H.  Wat'* 
son  for  the  plaintiffs.  The  Court  took  time  to  consider 
their  judgment  in  both  cases,  and  on  the  10th  of  July, 


1843. 

'^ — sr—^ 
Brlchse 
•ndOtheri 

9. 

Maonay 
andOtlMn. 


Parks,  B.,  said.  There  were  two  cases  of  actions  against 
the  sheriff  of  Middlesex,  one  of  Relcher  v.  Magnay^  and  the 
other  of  Chestan  v.  CHbbs,  we  think  both  these  cases  ought  to 
be  re-argued,  because  there  is  one  question  about  which 
the  Court  feels  considerable  doubt,  and  which  in  feet  has 
scarcely  been  argued  at  all ;  that  is,  whether  any  action  of 
trover  will  lie  against  the  sheriff  who  seizes  goods  which  he 
is  lawfoUy  entitled  to  seize  under  a  writ,  because  he  takes 
them  after  an  act  of  bankruptcy,  of  which  the  execution 
creditor  has  no  notice,  but  sells  them  after  the  date  of  the 
fiat,  the  judgment  being  on  a  warrant  of  attorney.  The 
question  is,  whether  the  proper  remedy  is,  as  in  the  case  of 
Nadey  v.  Ruck  (6),  by  an  action  against  the  sheriff  for  money 
had  and  received,  and  not  by  an  action  of  trover.  That  is 
a  very  grave  question,  and  one  that  I  reserved  for  the 
opinion  of  the  Court  of  Queen's  Bench,  in  a  case  at  the 
York  Spring  Assizes,  in  last  year,  and  which  point  the 
Court  have  not  decided.  It  is  fit,  therefore,  that  the 
question  should  be  re-argued. 

Kennedy  accordingly  argued  in  the  present  Term,  in 
support  of  the  demurrer.  The  replication  amounts  to  an 
argumentative  traverse  of  the  allegation  in  the  plea,  that 
the  execution  was  **bona  fide  executed.*'  The  plaintiff 
should  have  denied  that  averment,  and  given  in  evidence 


(a)  Ante,  p.  420. 

ib)  8  fi.  &  C.  160 ;  S.  C.  2  M.  &  R.  68. 
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Belchsk 
ndOth«n 

V. 

Maonay 
•Bd  Otiien. 


the  facts  now  specially  pleaded  The  2  &  3  Vict  c.  29, 
affords  no  justification,  if  the  execution  is  in  itself  an  act 
of  bankruptcy,  HclU  v.  Wallace  (a).  If  the  execution  was, 
in  itself,  fi^udulent,  the  defendant  must  have  fiuled  upon 
an  issue  raised  upon  a  traverse  of  the  bona  fides.  The  re- 
plication b  also  defective,  in  not  stating  in  what  way  the 
conversion  took  place.  The  plea  alleges  that  the  seizure 
was  the  conversion,  but  the  replication  states,  that  the  con- 
version took  place  after  the  seizure. 


R,  V.  Richards^  contr^.  The  conversion  justified  by 
the  plea  is  not  a  sale  but  a  seizure,  and  that  is  not  within 
the  protection  of  the  statute  of  Victoria,  fVhitmore  v.  Ro- 
binson {b).  The  case  of  Hall  v.  Wallace  shews,  that  the 
words  "  bona  fide  executed,"  mean  bon&  fide  executed  by 
all  parties.  [Lord  AbingeVy  C.  B. — It  is  sufficient  if  the 
creditor  act  bon&  fide  ;  and  in  that  view  the  replication  is 
an  informal  new  assignment]  The  plea  means,  that  the 
execution  is  bona  fide  as  regards  the  execution  creditor 
and  the  sheriff,  but  not  as  respects  the  bankrupt,  and  in 
that  sense,  the  repUcation  confesses  and  avoids  the  matter 
alleged  in  the  plea.  Assuming  the  replication  to  amount 
to  an  informal  new  assignment,  that  objection  is  not  pointed 
out  as  a  ground  of  demurrer. 
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is  of  itself  an  act  of  bankruptcy,  and  vests  the  property  in 
the  assignees :  in  which  latter  case,  there  is  no  conversion. 
Again,  the  replication  is  bad  for  omitting  to  state  in  what 
the  conversion  consists.  [Parke,  B. — ^The  objection  must 
be  confined  to  the  bona  fides  of  the  person  who  acts.] 
Inasmuch  as  the  seizure  must  have  been  prior  to  the 
vesting  of  the  property  in  the  assignees,  it  is  impossible 
that  these  two  circumstances  could  be  cotemporaneous. 
The  sheriff  has  a  right  to  sell  the  goods,  unless  he  has  notice 
of  the  fiat. 


1848. 

^— V ' 

Bblchxb 
and  Othen 

V. 

Maonay 
•ndOtbOTi. 


Lord  Abingeb,  C.  B. — With  respect  to  the  case  of 
Belcher  v.  Magnay,  I  do  not  think  we  need  suspend  our 
judgment.  The  question  turns  upon  whether  the  repli- 
cation is  good.  It  appears  to  me,  that  it  is  a  good  repli- 
cation. The  plaintifis  complain,  in  an  action  of  trover,  of 
a  conversion  of  the  goods ;  the  defendant  puts  in  a  plea 
by  which  he  admits  the  conversion,  but  states,  that  it  arose 
under  circumstances  which  would  bring  the  case  within  the 
2  &  3  Vict.  c.  29,  and  allow  him  to  go  on  with  the  con- 
version, as  he  had  no  notice  of  the  act  of  bankruptcy.  The 
replication,  in  fact,  may  be  construed  in  this  manner — the 
act  of  bankruptcy,  which  gives  us,  the  plaintifis,  a  title  to 
the  goods,  is  the  very  conversion  which  you,  the  defendant, 
justify :  the  seizure  was  the  act  of  bankruptcy,  and  after 
the  seizure,  the  conversion  took  place. — ^This  is  indeed  a 
denial  in  one  sense.  The  question  turns  upon  the  meaning 
of  the  words  ^^bona  fide."  If  they  are  to  be  taken  to  in- 
clude the  debtor,  creditor,  and  sheriff,  in  order  to  make 
the  execution  perfect;  then,  perhaps  the  replication  ought 
to  have  traversed  the  allegation ;  but  I  do  not  think  that 
necessary ;  I  think  that  the  act  of  Parliament  in  using  the 
words  "  bona  fide,"  means  to  apply  those  words  to  the  cre- 
ditor and  sheriff  only,  and  not  to  the  debtor.  It  may  be 
an  act  of  bankruptcy  in  a  debtor  who  procures  execution  to 
be  levied,  although  the  creditor  might  act  bona  fide  in  the 
execution.     Then,  I  think  the  words  ^'bona  fide"  mean 
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bona  fides  of  the  creditor  who  caused  execution  to  issue, 
and  of  the  sheriff  who  is  his  minister.  I  do  not,  therefore, 
think,  that  allegation  is  an  allegation  of  a  justifiable  con* 
version,  which  makes  it  proper  for  the  plainti£b  to  traverse 
it  Taking  **  bona  fides^  in  the  sense  in  which  I  interpret 
it,  the  plaintiff  admits  it,  and  says,  **  the  conversion  I  com- 
plain of  was  made  afterwards  ;^  that  is,  in  effect,  a  new  as- 
signment It  appears  to  me,  therefore,  that  the  replication 
is  good,  though  not  formally  pleaded  by  way  of  new  as- 
signment There  was  no  occasion  in  new  assigning  the 
conversion,  to  specify  what  it  was.  A  plaintiff  never  states, 
in  his  declaration,  what  the  conversion  is ;  and  it  is  unne- 
cessary to  be  more  certain  in  a  new  assignment  There 
must  be  judgment  fcNr  the  plaintifis. 


Par&b,  B. — I  agree  with  my  Lord  that  judgment  ought 
to  be  entered  for  the  plainti£b  on  demurrer  to  the  repli- 
cation. This  is  an  action  of  trover  by  the  assignees  of  a 
bankrupt,  and  the  plea  is,  that  the  defendant  seized  under 
an  execution,  bona  fide,  not  having  notice  of  a  prior  act  of 
bankruptcy,  so  as  to  bring  himself  within  the  provisions  of 
the  statute  of  the  2  &  3  Vict  This  is  a  replication,  not 
denying  the  execution  to  be  bona  fide,  but  admitting  the 
bona  fides,  and  defeating  its  effect,  by  alleging  that  the 
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act  of  bankruptcy.  Id  the  course  of  deliveriDg  judgment^ 
we  obeerred,  that  it  might  be  doubted  whether  that  case  came 
within  the  meaning  of  the  words  ^^  bonH  fide  executed  and 
levied,"  which  may  reasonably  be  construed  to  mean  where 
there  is  bona  fides  in  both  parties ;  but  however  this  be,  it 
is  clear,  that  the  statute  only  meant  to  protect  valid  trans- 
actions, and  to  protect  them  firom  being  afiected  by  a  prior 
act  of  bankruptcy ;  here,  the  execution  itself  is  an  act  of 
bankruptcy.  I  am  disposed  to  agree  that  according  to  the 
true  construction  of  the  statute  of  Victoria,  '^  bon&  fide*^ 
must  be  considered  to  be  an  execution  perfected,  and  which 
is  rendered  valid  by  the  statute,  though,  in  itseli^  an  act  of 
bankruptcy.  It  appears  to  me,  on  consideration  of  this 
matter,  that  the  true  construction  of  the  words  ^'  bon&  fide," 
means  bona  fides  of  the  creditor,  and  that,  consequently, 
the  replication  is  good  by  way  of  confession  and  avoidance, 
and  not  by  way  of  denial.  Then  comes  the  second  ob- 
jection, that  the  replication  is  bad  as  an  improper  new 
assignment.  It  seems  to  me,  that  we  are  driven  to  the 
alternative  already  pointed  out  by  Mr.  Kennedy.  He  says, 
it  would  not  have  been  sufiicient  to  have  shewn  a  seiziure, 
because  the  title  of  the  assignees  was  acquired  by  that  very 
act  of  bankruptcy.  But,  supposing  that  argument  well 
founded,  still  the  replication  will  be  good,  because  it  goes 
on  to  allege  that  there  had  since  been  another  conversion 
by  the  defendant  But  then  it  is  objected,  that  the  repli- 
cation is  bad,  inasmuch  as  it  is  double ;  but  on  looking  at 
the  causes  of  demurrer  assigned,  that  objection  is  not 
pointed  out.  Therefore,  I  think,  that  quacunque  vi&,  the 
replication  is  good.  Its  effect  is  not  a  traverse  of  the 
allegation  of  bona  fides,  but  properly  a  confession  and 
avoidance.  In  either  view  it  is  good,  or  if  bad,  the  ob- 
jection is  not  pointed  out. 


1848. 


Belchee 
and  Othen 

V. 

Maonat 
andOtbm. 


GuRNEY,  B.,  concurred. 


KoLFE,  B. — With  regard  to  the  term  "  bona  fide,"  on 
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clear  it  means  only  "  bona  fides"  on  the  part  of  the  creditor 


Belchkr 

and  Otberi     suing  out  the  execution. 


Maonay 
andOcbwi. 


Judgment  for  the  Plaintifis. 


Dabzell  v.  Cullen. 

Adefemlint  ^^  ^^  ^^^^^  ^^^  defendant  was  brought  into  Court  in 

hS^toL^  custody  of  the  tipstaff,  under  a  writ  of  habeas  corpus  ad 

chai]^  in  ex-  satis&ciendum.     The  Court  fees  on  the  writ  having  been 

dered  tlie  paid  by  the  plaintiff^s  attorney, 

amount  of 
debt  and  coitf ; 

ir«&4thathe         Svmons  moved  to  chanre  the  defendant  in  execution, 

waa  entitled  to  ^         ,  ^ 

beditcharged    upon  which  the  defendant  tendered  to  the  plaintiff's  at- 

^Htfaotttpay-      tomey,  the  amount  of  the  debt,  interest,  and  costs,  and 

Cout^^in     c^™®d  to  be  discharged  out  of  custody  without  payment  of 

rmeetoftbe    the  Court  fees  due  on  the  writ     Symons  contended,  that 

the  conduct  of  the  prisoner,  in  making  the  tender  after  the 

Court  fees  had  been  paid  in  his  presence,  shewed  a  mala 

fides  on  his  part,  and  the  Court  would  not,  therefore, 

release  him  until  he  had  paid  them. 

Per  Curiam.— We  have  no  power  to  detain  him.  This 
process  is  a  substitution  for  the  writ  of  capias  ad  sacis^ 
^''^fiu^ieodum,  supposing  the  prisoner  to  have  been  at  laige. 
There  is  no  statute  which  requires  him  to  pay  these  costs. 
The  prisoner  says,  he  is  ready  to  pay  the  debt  and  taxed 
costs,  and  he  is  by  law  entitled  to  his  discharge  on  payment 
of  them. 

Prisoner  discharged. 


> 
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Simpson  v.  Rbadt. 

In  this  case  a  rule  nisi  had  been  obtained  for  judgment  Tbe  5  &  6 

as  in  case  of  a  nonsuit     The  action  was  brought  to  recover  enables  mu-' 

the  penalty  of  50/.,  under  the  5  &  6  Wm.  4,  c.  76,  s.  53,  in  ^jjj^^, 

consequence  of  the  defendant  having  acted  as  a  councillor  ties,  for  being 

interested  in 
of  the  ci^  of  Lichfield,  while  he  had  a  share  or  interest  in  certain  con- 

a  lease  granted  by  the  corporation  to  one  Robinson  (a).  2n*a  stay  of 

After  the  present  action  was  dommenced,  the  5  &  6  Vict.  P">c««ding8 

*  ^  '  on  pajrment  of 

c  104  passed,  the  first  section  of  which  enacted,  that  the  costeoutof 

word  '^  contract"  in  the  above  act  should  not  extend  to  a  snebacase, 

lease,  and  by  ss.  3,  4,  &  5,  it  enabled  a  defendant  sued  for  cW^'lSi 

penalties,  to  obtain  a  stay  of  proceedings  at  any  time  without  "^  ^'^  i^- 

costs,  or  at  most,  upon  payment  of  costs  out  of  pocket.  ease  of  a  non- 

suit,  on  a  per- 
emptory un- 

Cole  shewed  cause.    In  Simpson  v.  Beady  (i),  this  Court  JeJiSJ^'etf 

decided,  that  unless  the  defendant  chose  to  apply  to  stay  ga^png  notto 

the   proceedings,   the   penalty    and   full  costs  might    be  oftbeprovi. 

recovered.     It  would  be  hard  to  compel  the  plaintiff  to  XJJ^e*statut«. 

incur  the  costs  of  preparing  for  trial,  when  the  defendant 

might,  at  any  time,  stay  the  proceedings  without  costs,  or 

at  most,  on  payment  of  costs  out  of  pocket.     He  offered  a 

stet  processus,  and  submitted,  that  if  the  defendant  was 

unwilling  to  accept  it,  he  should  be  left  to  try  by  proviso, 

if  be  thought  fit. 

F.  V.  Leey  in  support  of  the  rule,  referred  to  the  plaintiff's 
affidavit,  which,  he  submitted,  contained  serious  imputations 
on  the  character  of  the  defendant,  and  that,  therefore,  the 
plaintiff  ought  to  proceed  to  trial,  to  enable  the  defendant 
to  clear  his  character.  He  offered  an  undertaking  not  to 
move  to  stay  proceedings  under  the  5  &  6  Vict  c.  1 04. 

Pabke,  B. — The  rule  will  be  discharged  on  a  peremptory 

(a)  See  The  Queen  v.  York,  2  Q.  B.  848 ;  S.  C.  2  G.  &  D.  105. 
(6)  11  M.  &  W.  344. 
VOL.    I,  G  G  D.    &    L. 
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'^ V ' 

SufPSON 

tr. 

Ready. 


undertaking  to  try  it  at  the  next  Assizes,  the  defendant 
undertaking  not  to  apply  under  the  5  &  6  Vict  c.  104  to 
have  such  action  discontinued,  or  avail  himself  of  the 
provisions  of  that  act 


GuBNET  and  Rolfe,  B.%  concurred 


Rule  discharged  aooordingly. 


iiM  cofcrtw 
orUwplatBtiff 
tbe 


toantctiooof 

tibr 


eraatcd  to  her 

ri^c»biit  is 
BMttoror 


ooljr. 

Sembk,ihat 
ifiochplM 
went  on  to 
allege  tbat  the 


tented  from 
thepUintiff 
taking  aaj  in- 
terest in  the 


Bendix  r.  Wakem AN. 

Af  EBT  on  an  indenture  made  between  the  defendant  of 
the  one  part,  and  the  plaintiff  of  the  other  part,  whereby 
the  defendant  covenanted  with  the  plaintiff  to  pay  to  her 
an  annuity  of  50L  Breach,  non-payment  of  the  annuity 
for  two  years. 

Plea.  That  the  plaintiff,  before  and  at  the  time  of  the 
making  and  executing  the  said  indenture,  and  at  the  com- 
mencement of  this  suit,  was  and  still  is  the  wife  of  one 
Henry  Bendix.     Verification. 

Special  demurrer,  assigning  for  cause  that  the  matters 
pleaded  by  the  said  plea  are  pleadable  in  abatement  only, 
and  not  in  bar. 
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note  survived  to  the  wife  after  the  death  of  her  husband,       1843. 
he  not  having  reduced  it  into  possession  in  his  lifetime.       Bendix 
In  Richards  v.  Richards^  the  husband  himself,  with  two     y^J^^^^^ 
other  persons,  gave  a  promissory  note  to  his  wife  for  money 
lent  by  her  as  administratrix,  and  it  was  held,  that  although 
she  could  not  have  sued  upon  the  note  in  the  lifetime  of 
her  husband,  yet  after  his  death  the  right  of  action  survived 
to  her.     Betts  v.  Kimpton  (a)  also  shews  that  if  in  this  case 
the  wife  had  died,  the  husband  could  not  maintain  an 
action  on  the  covenant,  but  the  right  of  action  would  vest 
in  the  administrator  of  the  wife.     It  is  conceded  that  hus- 
band and  wife  may  sue  on  a  promissory  note  made  to  the 
wife  during  coverture,  PhiUiskirk  v.  PluektDeU{b\  or  the 
husband  might  sue  alone.     But  in  this  case  the  deed  being 
inter  partes,  the  husband  alone  could  not  maintain   an 
action  upon  it.     Scudamore  v.  Vanderstene  (c),  Barford  v. 
Stuckey  {dy     The  fact  of  coverture  does  not  bar  the  action, 
but  only  abates  the  suit.     In  Mtlner  v.  Milnes  {e)  it  was 
held,  that  an  action  of  trespass  for  injury  done  to  the 
property  of  the  wife  dum  sola,  must  be  brought  by  the 
husband  and  wife,  but  if  such  action  were  brought  by  the 
wife  alone,  the  defendant  must  plead  the  coverture  in 
abatement,  and  not  in  bar.     There  is  no  precedent  of  a 
plea  in  bar  of  the  nonjoinder  of  the  husband. 

TapreU^  contriL  It  may  be  conceded  that  the  subject-* 
matter  of  defence  is  pleadable  in  abatement,  but  it  is  sub-* 
mitted  that  it  may  also  be  pleaded  in  bar.  The  authorities 
shew  that  some  defences  may  be  pleaded  either  in  abate- 
ment or  in  bar.  There  the  covenant  was  entered  into  with 
a  married  woman,  and  its  legal  effect  would  be  to  vest  the 
right  of  action  in  the  husband  and  wife.     The  husband 

(a)  2  B.  &  Ad.  273.  Moore,  23.    In  Error,  6  D.  ft 

{b)  2M.  &Sel.  393.  R.  118. 

(c)  2  Inst.  673.  (tf)  3  T.  R.  627. 

iji)  2  Brod.  &  B.  333  j  8.  C.  5 

o  o  2 


452 


CASES   ON   POINTS  OF    PRACTICE,   EXCH. 


may  sue  alone  upon  a  bond  given  to  his  wife  during  cover- 
ture. Howell  V.  Maine  {a).  In  PhiUishxrk  v.  PlucktDeU, 
Dampter^  J.,  says,  **  In  Day  v.  Pargravej  Lee^  C.  J.,  said, 
**  that  where  a  bond  is  given  to  the  wife  during  coverture, 
no  action  will  lie  for  it  by  the  wife  solely,  but  they  may 
have  a  joint  action  during  their  lives."  [Parhe,  B. — As  to 
property  acquired  after  marriage,  the  husband  may  elect 
either  to  take  it  himself,  or  to  give  his  wife  an  interest  in  it 
Suppose  he  does  not  interfere,  it  is  prim&  facie  the  proper^ 
of  the  wife,  then  how  can  the  coverture  be  pleaded  in  bar, 
unless  the  plea  shews  something  beyond  the  mere  fact  of 
marriage;  for  instance,  that  the  husband  had  elected  to 
take  the  property  himself?]  If  a  bond  be  given  to  husband 
and  wife  administratrix,  the  husband  alone  may  declare  on 
it  as  a  bond  made  to  himself.  Ankerstein  v.  Clarke  (&). 
\Rolfef  B. — Suppose  the  defendant  succeeds  upon  this  plea, 
and  afterwards  the  husband  dies,  could  not  the  wife  main- 
tain another  action ;  if  so,  the  coverture  cannot  be  a  plea 
in  bar  ? — Parke^  B. — The  Court,  in  delivering  judgment  in 
Richards  v.  Richards  say,  ^^  The  general  rule  of  law  is,  that 
choses  in  action,  which  are  given  to  the  wife  either  before 
or  after  her  marriage,  survive  to  her  afler  the  death  of  her 
husband,  provided  he  has  not  reduced  them  into  possession." 
No  doubt  the  husband  might  sue  alone,  and  so  prevent  her 
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mAe,  the  defendant  may  plead  in  bar,  that  A.  and  she  are  1843. 
married,  1  Show.  50."  It  must,  however,  be  admitted  that  bbndix 
the  case  referred  to  does  not  support  the  proposition  (a),  »• 

but  still  the  Court  may  think  the  opinion  of  Chief  Baron 
Caa^  entitled  to  weight  [Lord  Abingerj  C.  B. — No 
doubt  where  that  learned  Judge  states  his  own  opinion  it 
is  entitled  to  weight,  but  when  he  cites  an  authority,  we 
must  examine  the  authority  itsel£]  The  coverture  of  a 
defendant  at  the  time  of  the  contract  might  be  pleaded  in 
abatement,  it  is  now  usual  to  plead  it  in  bar.  In  Bummgh 
V.  Mois{b)y  where  a  promissory  note  was  given  to  a  married 
woman,  BayUyy  J.,  says,  '^  The  form  of  security  gave  the 
husband  a  right  to  treat  it  as  joint  property  or  as  several, 
and  if  he  chose  to  treat  it  as  several,  he  might  deal  with  it 
as  his  own,  ftc" 

Lord  Abinqeb,  C.  B. — ^There  is  no  doubt  that  this  is 
a  bad  plea  in  bar,  but  the  defence  might  be  pleaded  in 
abatement 

Pabxe,  B.-^*-This  b  property  which  belongs  to  the  wife, 
and,  prima  &cie,  she  has  the  right  to  sue  for  its  recovery, 
unless  the  husband  interferes.  If  the  plea  had  gone  on  to 
state  that  the  husband  dissented  to  his  wife  taking  any 
interest  in  it,  that  would  have  been  a  good  plea  in  bar. 

(a)  That  case  is  as  foUows : —  io  Qomherback^  431. — AUoi  v. 
ABm  (md  Wife  v.  Grey, — Debt.  Gfrey  .• — ^Trespass  for  taking  his 
The  defendant  pleads  "neunqnes  wife.  The  defendant  pleads, 
•ccoople  en  loyal  matrimony."  "ne  nnqnes  accouple  in  loyal 
The  plaintiff  demnrs ;  held  an  ill  marriage  i*'  and  the  plea  was  ad- 
plea,  because  it  puts  it  upon  trial  judged  ill,  and  a  respond'  ouster 
by  the  certificate,  which  admits  a  awarded,  because  a  marriage,  in 
marriage  ;  but  not  secundum  fact,  is  sufficient  to  maintain  this 
legem  ecdesise.  He  should  have  action ;  but  per  Holt,  a  plea  that 
pleaded  no  marriage  in  fact,  and  they  were  not  married,  or  not 
that  would  have  been  tried  per  covert  in  marriage,  would  be 
pais.  Judgment  for  the  Plain-  good, 
tiff.  ib)  10  B.  &  C.  558  ;    S.  C.  5 

The  same  case  is  thus  reported  M.  &  R.  296. 
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1843.       As  it  Stands,  it  is  a  good  plea  in  abatement,  but  a  bad  plea 
Bbndix      '^^  ^^* 


Wakbmak. 


GuBNET  and  Bolfe,  B.s,  concurred. 

Judgment  for  the  Plaintiff. 


Totretfmm 
for  seiuDg  the 
plaintiflF^s 
ffoodfl,  the  de- 
fendant  plead- 
ed that  C.  re- 
covered  a 
jttd^ent 
against  F., 
and  sued  out  a 
fieri  facias 
directed  to 
the  defendant 
ai  sheriff,  and 
commanding 
him  to  levy  on 
the  ffoods  of 
F.,  by  virtue 
of  wmeh  writ 
the  defendant 
seised  and  took 
the  goods  of 
F.  in  execution, 
que  sunt 


Harrison  v.  Dixon. 

JL  RESPASS  for  seizing  and  taking  certain  goods,  cattle, 
chattels,  and  effects  of  the  plaintiff. 

Plea :  that  before  the  said  time  when,  &&,  to  wit,  on,  &c., 
one  T.  Cooper  recovered  against  one  J.  Ford,  in  the  Court 
of  our  Lady  the  Queen,  &c,  by  the  consideration  and 
judgment  of  the  said  Court,  a  certain  debt  of  60/.,  and 
also  48/.  lOs.  costs,  which  in  and  by  the  same  Court  were 
adjudged  to  the  said  T.  Cooper,  and  with  his  assent,  for 
his  damages  which  he  had  sustained,  as  well  by  occasion  of 
the  detaining  of  the  said  debt,  as  for  his  costs  and  charges, 
by  him  about  his  suit  in  that  behalf  expended,  whereof  the 
said  J.  Ford  was  convicted  (prout  patet  per  recordum). 
That  afterwards,  and  before  the  said  time  when,  &c.,  to  wit, 
on,  &C.,  the  said  judgment  then  being  in  full  force,  and  the 
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the  said  sheriff  should  have  there  then  that  writ,  which  said       1 843. 
writ  afterwards  and  before  the  delivery  thereof  to  the  said     haheison 
sheriff  as  hereinbefore  mentioned,  to  wit,  on,  &c.,  was  duly       i}^\ 
indorsed  with  a  direction  to  the  said  sheriff  to  levy  1082. 10«., 
with  interest  thereon,  as  in  the  said  writ  mentioned,  besides 
1/.  lOi.  for  fieri  &cias  and  warrant;  also  sheriff^s  poundage, 
officers'  fees,  and  all  other  incidental  expenses,  and  which 
said  writ,  so  indorsed,  afterwards,  and  before  the  said  exe- 
cution thereof,  to  wit,  on,  &c.,  was  delivered  to  the  now 
defendant,  who  then  and  from  thence,  until,  and  at  and 
after  the  execution  of  the  said  writ,  was  sheriff  of  the  said 
county  of  Chester,  to  be  executed  in  due  form  of  law,  by 
virtue  of  which  said  writ,  the  defendant,  so  being  sheriff  of 
Cheshire  aforesaid,  afterwards,  and  before  the  return  of  the 
said  writ,  and  at  the  said  time,  when,  &c.,  did  seize  and 
take  in  execution  the  said  goods  and  chattels  of  the  said 
J.  Ford,  for  the  purpose  of  levying  the  moneys  so  directed 
to  be  levied  by  the  said  indorsement  on  the  said  writ,  and 
I^  the  said  warrant,  as  aforesaid,  and  did  then,  by  sale 
thereof  levy  a  certain  sum  of  money,  to  wit,  the  sum  of 
100/L,  part  and  parcel  of  the  debt  and  damages,  costs  and 
chaiges  aforesaid,  as  he  lawfully  might  for  the  cause  aforesaid, 
which  are  the  said  several  alleged  trespasses  whereof  the 
plaintiff  hath  above  thereof  complained  against  the  defend- 
ant, and  this  the  defendant  is  ready  to  verify,  &c. 

Special  demurrer,  assigning  for  cause,  that  the  said  plea 
amounts  to  the  general  issue,  or  to  an  argumentative  tra- 
verse, that  the  goods  and  chattels  in  the  declaration  men- 
tioned, were  the  goods  and  chattels  of  the  plaintiff,  and 
pves  no  colour  of  title  to  the  plaintiff,  and  should  have 
been  pleaded  by  way  of  a  direct  denial  that  the  said  goods 
and  chattels  were  the  plaintifis,  at  the  said  time  when,  &c« 
And  also  for  that  the  allegation  in  the  plea  that  the  defend- 
ant did  seize  and  take  in  execution  the  said  goods  and 
chattels  of  the  said  J.  Ford,  is  unintelligible  and  ambiguous, 
inasmuch  as  no  particular  goods  and  chattels  uf  the  said 
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Joseph  Ford  are  previously  mentioned  in  the  said  plea  or 
declaration ;  and  if  the  defendant  means  thereby  that  he 
took  the  goods  and  chattels  in  the  declaration  mentioned, 
he  should  have  averred  directly  that  they  were  the  goods 
and  chattels  of  J.  Ford,  at  the  same  time  when,  &c.,  and 
for  that  the  averment  in  the  plea,  ^^  which  are  the  said  several 
alleged  trespasses,  which  the  plaintiff  hath  above  thereof  com- 
plained," is  repugnant  to,  and  inconsistent  with  the  fore- 
going allegations  of  the  plea,  or  is  at  least  only  an  ai^gu- 
mentative  and  not  a  direct  allegation  that  the  goods  and 
chattels  in  the  declaration  mentioned,  were  the  goods  and 
chattels  of  the  said  J.  Ford,  and  also  for  that  the  said  plea 
does  not  traverse  nor  confess  and  avoid  the  trespasses,  as  to 
the  cattle  or  effects  in  the  declaration  mentioned,  nor  even 
as  to  the  goods  and  chattels  therein  mentioned,  and  leaves 
the  declaration  wholly  unanswered,  as  to  the  trespasses  to 
the  cattle  and  effects  therein  mentioned* 


fVebby,  in  support  of  the  demurrer,  was  stopped  by  the 
Court,  who  called  upon 


Atkinsoriy  to  support  the  plea.  The  question  as  to 
whether  this  plea  is  good  by  way  of  confession  and  avoid- 
ance, will  depend   upon  the  effect  of  the  plea  of  "not 
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Queen's  Bench,  in  the  late  case  of  WhiUington  v.  BoxaU(a),  1848. 
that  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  close,  called  the  garden,  and  gathering  fruit,  to 
which  the  defendant  pleaded,  that  the  close,  trees,  and  fruit, 
were  not  the  property  of  the  plaintiff,  and  the  Court,  after 
consideration,  held  that  the  plea  put  in  issue  the  possession 
only,  and  not  the  title  to  the  close.  [Parke,  B. — ^Then 
there  are  two  contradictory  decisions  upon  the  point ;  that 
case  is  at  variance  with  PumellY.  Yaang  {b).  But,  in  truth, 
WkUtington  v.  BoxoH  has  no  application  to  the  present 
case ;  here,  the  only  question  is,  whether  it  is  any  justi- 
fication for  taking  the  plaintiff's  goods,  to  shew  that  a  writ 
issued  against  the  goods  of  another  person  ?]  It  is  conceded 
that  \i  Pumell  v.  Young  be  law,  the  present  plea  cannot  be 
supported,  but  that  case  must  be  considered  as  overruled 
by  WhMngtan  v.  Boxcdl  [Parke,  B.— The  defendant 
should  have  denied  that  the  goods  were  the  goods  of  the 
plaintiff.  The  doctrine  of  the  Court  of  Queen's  Bench  in' 
WhUtington  v.  Boxall  is  applicable  to  land  and  not  to  goods. 
In  what  way  can  a  party  dispute  the  plcuntiff's  right  as  to 
goods,  except  by  denying  his  possession  ?  There  is  no  plea 
of  liberum  tenementum.  The  Court  of  Queen's  Bench 
and  thb  Court  have  certainly  decided  differently  on  the 
same  point,  but,  nevertheless,  there  is  every  distinction 
between  trespass  to  land  and  goods;  with  regard  to  the 
latter  there  is  no  other  plea ;  as  to  the  former,  the  Court  of 
Queen's  Bench  says,  that  there  must  be  a  special  plea  in 
order  to  dispute  the  plaintiff's  title.  We  have  thought  dif- 
ferently. Before  the  new  rules,  the  general  issue  put  in 
issue  the  plaintiff's  title,  because,  uuder  that  plea,  the 
defendant  might  dispute  the  fact  of  the  trespass,  and  also 
that  the  trespass  was  committed  on  the  plaintiff's  close. 
Now  the  plea  denying  the  close  to  be  the  plaintiff's,  is  a 
denial  of  the  plaintiff's  title  to  the  close  to  the  same  extent 

(a)  T.  T.  1843,  not  reported. 

(6)  6  Dowl.  367,  O.  S. ;  S.  C.  3  M.  &  W.  2S8. 
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1843. 


Haekuon 

PiXON. 


that  he  would  before  have  been  obliged  to  prove  it  under 
the  general  issue.  Here  the  allegation  is,  that  the  defend- 
ant took  the  plaintiff's  goods,  if  they  are  not  the  plaintiff's 
goods,  the  defendant  should  have  traversed  that  allegation.] 

Per  Curiam  (a). — There  must  be   judgment  for  the 
plaintiff. 

Judgment  for  the  Plaintiff. 

(a)  Lord  Abingbr,  C.  B.^  Parks,  B.,  Gurnby,  B. 


Tlie5&6 
Viet.  c.  46, 
t.  ll,enactf, 
**that  an  entry 
may  be  made 
in  a  book  at 
Stationers* 
Hall,  of  the 
proprietorBhip 
of  copyriglit 
of  books,  and 
that  a  copy 
thereof  shall 
be  prim^  facie 
eridence  of 
title- 
Section  14, 
cnncts,  ^*  lliat 


Chappell  v.  Pcrday. 

1.  HIS  was  a  rule^  calling  on  the  plaintiff  to  shew  cause 
why  the  defendant  should  not  be  allowed  to  plead  the  fifth 
plea  in  the  abstract  of  pleas  mentioned,  and  why  the  entry 
of  the  15th  of  July,  1843,  relating  to  L'Hotellerie  de  Ter- 
racine,  or  Fra  Diavolo,  an  opera  in  three  acts,  in  the  book 
of  registry  of  copyrights  and  assignments  kept  at  the  Hall 
of  the  Stationers'  Company,  should  not  be  expunged  or 
varied,  or  why  the  plaintiff  should  not  be  restrained  from 
using  the  said  entry  in  evidence  at  the  trial  of  this  cause. 
It  appeared,  from  the  aflSdavits,  that  the  opera  in  question 
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juDCtion  had  been  obtained  by  the  plaintiff,  restraining  the 
defendant  firom  publishing  and  selling  the  overture  of  the 
opera,  but  in  June,  1841,  the  Lord  Chief  Baron  dissolved 
the  injunction,  and  ordered  that  the  plaintiff  should  be  at 
liberty  to  bring  an  action  to  try  her  right  to  the  copyright 
The  matter  subsequently  came  before  the  Vice  Chan^ 
cellor  of  England,  and  on  the  8th  of  July,  1843,  his 
Honour  delivered  judgment,  and  gave  the  plaintiff  liber^ 
to  bring  such  action  as  she  should  be  advised.  On  the  1st 
of  July,  1842,  the  5  &  6  Vict  c  45,  ''to  amend  the  law  of 
copyright,"  received  the  royal  assent.     The  1 1  th  section  (a) 


(a)  Section  11.  And  be  it 
enacted.  That  a  book  of  registry 
wherein  may  be  roistered,  as 
herein-after  enacted,  the  pro- 
prietorship in  the  copyright  of 
books,  and  assignments  thereof, 
and  in  dramatic  and  musical 
pieces,  whether  in  manuscript  or 
otherwise,  and  licenses  affecting 
such  copyright,  shall  be  kept  at  the 
Hall  of  the  Stationers*  Company, 
by  the  officer  appointed  by  the  said 
company  for  the  purposes  of  this 
act,  and  shall  at  all  convenient 
times  be  open  to  the  inspection  of 
any  person,  on  payment  of  one  shil- 
ling for  every  entry  which  shall  be 
searched  for  or  inspected  in  the  said 
book;  and  that  such  officer  shall, 
whenever  thereunto  reasonably 
required,  give  a  copy  of  any  entry 
in  such  book,  certified  under  his 
hand,  and  impressed  with  the 
stamp  of  the  said  company,  to  be 
provided  by  them  for  that  pur- 
pose, and  which  they  are  hereby 
required  to  provide,  to  any  person 
requiring  the  same,  on  payment 
to  him  of  the  sum  of  five  shillings ; 
and  such  copies  so  certified  and 
impressed  shall  be  received  in 
evidence  in  all  Courts^  and  in  all 


summary  proceedings,  and  shall 
be  primiL  facie  proof  of  the  pro- 
prietorship or  assignment  of  copy- 
right or  license  as  therein  ex- 
pressed, but  subject  to  be  re- 
butted by  other  evidence,  and  in 
the  case  of  dramatic  or  musical 
pieces  shall  be  primi  facie  proof 
of  the  right  of  representation  or 
performance,  subject  to  be  re- 
butted as  aforesaid. 

Section  13.  And  be  it  enacted. 
That  after  the  passing  of  this  act  it 
shall  be  lawful  for  the  proprietor  of 
copyright  in  any  book  heretofore 
published,  or  in  any  book  here- 
after to  be  published,  to  make 
entry  in  the  registry  book  of  the 
Stationers*  Company  of  the  title 
of  such  book,  the  time  of  the  first 
publication  thereof,  the  name  and 
place  of  abode  of  the  publisher 
thereof,  and  the  name  and  place 
of  abode  of  the  proprietor  of  the 
copyright  of  the  said  book,  or  of 
any  portion  of  such  copyright,  in 
the  form  in  that  behalf  given  in 
the  schedule  to  this  act  annexed, 
upon  payment  of  the  sum  of  five 
shillings  to  the  officer  of  the  said 
company;  and  that  it  shall  be 
lawful  for  every  such  registered 
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of  that  statute  requires  a  book  to  be  kept  at  the  Hall  of  the 
Stationers*  Conapany  for  registering  the  proprietorship  in 
the  copyright  of  books  and  assignments,  and  makes  a  copy 
of  the  entry  in  such  book,  prim&  &cie,  proof  of  the  pro- 
prietorship. The  14th  section  (a)  enables  parties  who  may 
deem  themselves  aggrieved  by  the  entry,  to  apply  to  the 
Court  or  a  Judge,  who  may  order  the  entry  to  be  expunged 
or  varied  On  the  15th  of  July,  1843,  the  plaintiff  made 
an  entry  of  her  proprietorship  of  the  copyright  of  the  opera 
in  the  form  given  by  the  schedule  of  the  act,  and  on  the 
17th  of  July,  1843,  commenced  the  present  action. 

The  defendant  had  pleaded : — First,  not  guilty. 

Secondly,  that  the  pluntiff  was  not  the  proprietor  of  the 
copyright  at  the  time  of  committing  the  grievance. 

Thirdly,  that  there  was  not  a  subsisting  copyright  in  the 
book. 

Fourthly,  (to  the  second  count,)  that  the  books  therein 
mentioned  to  have  been  sold  and  published  by  the  de- 


proprietor  to  assign  his  interest, 
or  any  portion  of  his  interest 
therein,  by  making  entry  in  the 
said  book  of  r^^istrj  of  such  as- 
signment, and  of  the  name  and 
place  of  abode  of  the  assignee 
thereof^  m  the  form  given  in  that 


Qaeen*8  Bench,  Court  of  Common 
Fleas,  or  Court  of  Exchequer,  in 
Term  time,  or  to  i^ply  by  sum- 
mons to  any  Judge  of  either  of 
such  Courts  in  Vacation,  for  an 
order  that  such  entry  may  be 
ed  or  vari(*d  ;    and  that 


PUEOAY* 
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fendant,  were  not  printed  after  the  passing  of  the  5  ft  6        1B48. 
Vict  c.  45.  '^^;^ 

Fifthly,  (to  the  second  count,)  that  the  plaintiff  was  not      ^^  J^ 
the  proprietor  of  the  copyright  when  the  said  books  were 
printed. 

Sixthly,  (to  the  second  count,)  that  the  said  books  were 
not  printed  in  the  British  dominions. 

Keify  shewed  cause.  This  is  not  a  case  in  which  the 
Court  will  interfere  to  expunge  the  entry.  That  course 
would  be  proper  only,  where  there  is  a  bon&  fide  dis- 
pute between  the  plaintiff  and  defendant  respecting  the 
title  to  the  copyright  Here,  the  defendant  does  not  set  up 
a  conflicting  right  in  himself,  but  merely  denies  the  title  of 
the  plaintiff.  The  entry  ought  not  to  be  expunged,  except 
upon  strong  grounds,  since  there  does  not  appear  to  be  any 
power  of  restoring  it  K  the  entry  had  been  jfraudulently 
made,  or  if  the  party  making  it  had  lost  the  verdict,  the 
Court  would  with  reason  expunge  it  Besides,  it  is  doubt- 
fill  whether  the  defendant  is  a  person  '*  aggrieved"  by  the 
entiy  within  the  meaning  of  the  statute.  The  act  would 
appear  to  contemplate  a  person  directly  and  immediately 
aggrieved  by  the  fact  of  entry.  Secondly,  the  defendant 
ought  not  to  be  allowed  to  plead  the  fiftli  plea,  since  it  is  in 
substance  the  same  as  the  second. 

The  Court  were  about  to  deliver  judgment  without 
calling  on  Jervis  and  Cromptan  in  support  of  the  rule,  when 
KeIfy  consented  not  to  use  the  entry  in  question  as  evidence 
at  the  trial 

Lord  Abinoer,  C.  B. — It  seems  to  me,  that  the  Legis- 
lature never  intended  by  an  ex  post  &cto  law  to  give  one 
party  to  a  suit  already  commenced  a  great  advantage  over 
his  adversary,  and  such  advantage  he  would  certainly 
obtain,  if  he  were  enabled  to  avail  himself  of  this  entry  as 
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prima  fiu^ie  evidence  of  his  title.  The  statute  cannot  in 
reason  apply  to  a  controversy  existing  at  the  time  it  was 
passed.  Mr.  Kelfy  contends,  that  this  is  not  a  case  for  the 
exercise  of  our  discretion  in  expunging  the  entry.  I  think, 
however,  that  it  is  the  strongest  case  for  our  interference, 
otherwise  great  injustice  would  be  done  to  the  defendant. 
As  the  case  now  stands,  three  courses  are  open  to  us, 
either  to  strike  out  the  entry  altogether,  or  to  direct  an 
issue  before  we  strike  it  out,  or  so  to  qualify  the  matter, 
that  the  entry  shall  not  be  used  to  the  prejudice  of  the  de- 
fendant. The  latter  course  must  be  by  consent,  and  as  Mr. 
Kelly  consents  to  that  arrangement,  so  much  of  the  rule  as 
relates  to  that  will  be  discharged.  The  other  part  of  the 
rule  must  be  absolute.  The  fifth  plea  is  not  the  same  as 
the  second.  The  former  denies  that  the  plaintiff  was  the 
proprietor  of  the  copyright  at  the  time  the  work  was  first 
printed,  the  latter  denies  that  she  was  the  proprietor  at  the 
time  of  committing  the  alleged  grievance. 


Parke,  B. — ^I  am  of  the  same  opinion.  I  agree  indeed 
with  Mr.  Kelfyy  that  it  is  not  every  person  disputing  a 
plaintiff's  title  who  has  a  right  to  ask  the  Court  to  ex- 
punge the  entry,  for  it  would  seem  that  there  is  no  power 
to  restore  the  entry  when  once  struck  out.     We  ought  not. 
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monopoly  in  that  work,  and  may,  on  that  account,  be        1843. 
considered  as  a  party  "  aggrieved."     The  rule  will  be  ab-     chappeix 
solute,  for  allowincr  the  defendant  to  plead  the  fifth  plea,      _  «• 

J     1.      1  ^  t  ,  1    •       .«.  ^  t.  PUBDAY. 

and  discharged  as  to  the  entry,  the  plamtiff  undertaking 
not  to  AYBil  himself  of  the  entry  at  the  trial. 

GuBNET,  and  Rolfe,  B.s,  concurred. 

Rule  accordingly. 


Phillips  v.  Edwards. 

J.  HIS  was  an  action  for  goods  sold,  money  lent,  &c.,  to  A  mittake  of 
which   the  defendant  pleaded    a  set-off.      The   plaintiff  is  no  ground 
claimed  by  his  particulars,  9AL  I9s.  Ad.     The  case  was  J^^*^^^ 
referred,  by  order  of  Nisi  Prius,  to  a  barrister,  who  awarded  food  upon  the 
as  follows : 

**  I  do  award  and  adjudge  that  the  plaintiff  is  indebted  to 
the  defendant  in  respect  of  the  matter  mentioned  in  the 
defendant's  plea  of  set-off,  in  the  sum  of  lOOZ.  6«.,  and  no 
more,  and  which  sum  exceeds  the  damages  sustained  by 
the  plaintiff,  by  reason  of  the  non-performance  by  the  de- 
fendant of  the  promises  in  the  declaration  mentioned,  and 
which  damages  amount  to  92L  13«.  4^" 

A  rule  nisi  had  been  obtained  to  set  aside  the  award,  on 
the  ground  that  the  arbitrator  had  made  a  mistake  in  the 
calculation.  It  appeared  firom  the  affidavits  m  support  of 
the  rule,  that  the  defendant's  attorney,  in  order  to  save 
trouble,  had  admitted  the  sum  of  82L  Ss.  Set  to  be  due  to 
the  plaintiff,  and  also  that  the  plaintiff  proved  that  the 
defendant  had  sold  the  plaintiff's  effects  under  a  distress 
for  the  sum  of  119/L  7  s.  6d.  The  affidavits  further  stated, 
*^that  the  arbitrator  had  admitted  that  there  appeared  a 
mistake,  and  regretted  that  he  could  not  rectify  it,  his 
authority  having  expired  with  the  publication  of  the  award. 
He  recommended  the  parties  to  consent  to  the  matter  being 
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again  brought  before  him,  but  the  defendant  had  refused  to 
doso.** 


W,  H.  WaUon  shewed  cause,  and  contended  that  as  the 
award  was  good  upon  the  face  of  it,  the  Court  had  no  power 
to  interfere. 

E.  V.  JFittiams,  in  support  of  the  rule.  In  re  Hall  and 
Hinds  (a)  is  an  authority  to  shew  that  where  a  gross  mistake 
is  made  by  an  arbitrator,  though  not  apparent  on  the  face  of 
the  award,  the  Court  will  sometimes  set  aside  the  award  as 
for  misconduct  of  the  arbitrators.  In  that  case  it  was  ad- 
mitted, on  the  part  of  the  defendant,  that  143/!.  I5s.  llcL  was 
due  from  him  to  the  plaintiff,  but  the  latter  claimed  a  larger 
sum  before  the  arbitrators ;  and  after  an  investigation  of  the 
matters  in  difference,  the  arbitrators  found  that  a  further 
sum  of  75^  4^.  7d.  was  due  from  the  defendant  Instead, 
however,  of  adding  these  two  sums  together,  and  directing 
the  defendant  to  pay  the  aggregate  amount  to  the  plaintiff, 
the  arbitrators,  by  mistake,  deducted  the  75L  4«.  7d.  from 
the  1432.  15s.  lid.,  and  by  a  still  ftirther  mistake,  directed 
by  their  award  that  the  plaintiff  should  pay  the  difference 
to  the  defendant  THndal,  C.  J.,  in  delivering  judgment,  says, 
''  We  cannot  help  thinking,  that  in  a  case  circumstanced 
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the  arbitrator  has  been  held  a  ground  for  setting  aside  an  1843. 
award  ?]  Formerly,  relief  might  have  been  had  in  a  Court 
of  equity,  but  in  the  case  of  Nichols  v.  Roe  (a),  it  was  held 
by  Lord  Chancellor  Brottghanij  that  the  Court  of  Chancery 
had  no  jurisdiction  to  relieve  against  an  award,  where  the 
submission  had  been  made  a  rule  of  a  Court  of  law.  The 
result  of  that  decision  is  to  invest  this  Court  with  all  the 
functions  before  possessed  by  the  Court  of  equity.  Inas- 
much therefore,  at  it  appears  by  affidavit  that  the  arbitrator 
has  made  some  mistake  in  the  figures,  which  have  no 
reference  to  any  fact  before  him,  the  Court  will  consider 
that  he  has  been  guilty  of  something  which,  in  a  judicial 
sense,  amounts  to  misconduct.  In  construing  the  statute 
9  &  10  Wm.  3,  c.  15,  s.  2,  the  Courts  have  not  regarded 
the  mere  words  which  are  confined  to  ^'  misconduct,"  but 
have  set  aside  awards  wherever  a  mistake  appeared  on  the 
taice  of  them,  and  justice  required  it  [Rolfe,  B. — It  is 
impossible  for  us  to  say  what  the  arbitrator  intended  to 
award.] 

Lord  Abinoer,  C.  B. — If  this  case  were  exactly  like 
Midi  and  Hinds,  I  do  not  say  that  I  should  not  have  come 
to  the  same  conclusion.  Where  the  facts  are  so  plain,  and 
it  is  evident  that  a  mistake  has  been  made  by  subtracting 
instead  of  adding  the  figures,  I  think  the  arbitrator  miscon- 
ducted himself  in  not  giving  to  the  parties  that  which  he 
had  undertaken  to  give,  namely,  the  best  judgment  he  could 
give.  But  arbitrators  do  not  profess  to  be  in&llible,  and  if 
parties  suffer  from  a  mistake,  it  is  because  they  select  for 
the  decision  of  their  cause,  persons  who  are  liable  to  make 
mistakes.  In  this  case,  I  believe  a  mistake  has  been  made, 
because  the  defendant  would  not  agree  to  go  again  before 
the  arbitrator.  But  that  is  no  ground  for  our  setting  aside 
the  award. 


(oj  3  Myl.  &  K.  431 ;  S.  a  5  Sim   156. 
Vol.  f.  H  H  D.  &  L. 
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Parke,  B. — Hall  and  Hinds  is  certainly  the  first  case  in 
which  an  error  in  casting  up  the  figures  has  been  con- 
sidered a  ground  for  setting  aside  an  award.  I  do  not 
mean  to  say,  that  the  decision  of  the  Court  of  Common 
Pleas  is  not  correct,  for  it  was  founded  on  the  particular 
fiu^ts.  Here,  it  appears  fi'om  the  affidavits  that  the  arbitrator 
has  not  written  what  he  intended,  but  it  is  not  open  for  us 
to  inquire  into  the  merits,  if  the  award  is  good  upon  the 
hce  qS  it  It  is  better  to  abide  by  the  general  rule,  though 
it  is  possible  we  may  do  injustice  in  the  particular  case.  It 
may  be,  that  the  arbitrator  has  made  a  mistake,  but  never- 
theless, it  seems  to  me,  that  we  or^ht  to  discharge  the  rule, 
rather  than  go  one  step  beyond  the  case  in  the  Court  of 
Common  Pleas. 

Rule  discharged. 


to  compute. 


Brahah  V.  Sawyer. 

Senriceofrale  JjlllLLER  moved  to  make  absolute  a  rule  to  compute 
principal  and  interest  on  a  bill  of  exchange.  The  party 
seeking  to  effect  service  of  the  rule  nisi,  went  to  the  office 
of  the  defendant  in  Bow-lane,  Cheapside,  and  finding  the 
premises  shut  up,  he  left  a  copy  of  the  rule  in  a  letter-box. 
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Alexander  v.  Smith. 

\^ HILTON  moved  for  a  rule  to  shew  cause  why  the  copy  An  mppHcation 

of  a  writ  of  distringas  to  compel  an  appearance  should  not  distringas  to 

be  set  aside,  on  the  ground  that  the  amount  of  debt  and  ^!^|Ji^^^ 

costs  was  not  indorsed  on  it  as  required  bv  the  rules  of  must  be  mad© 

■*  •'  within  eurht 

H.  T.,  2  Wm.  4,  c.  2,  and  M.  T.,  3  Wm.  4,  c.  5.  The  writ  days  fii>m  the 
issued  on  the  21st  of  July,  and  was  returnable  in  this  the  writ 
present  Term.  On  the  1st  of  August,  a  similar  applica- 
tion had  been  made  at  Chambers,  and  was  dismissed  by 
CoUman,  J.,  on  the  ground  that  it  should  have  been  made 
within  eight  days  from  the  time  of  the  levy  under  it.  It 
was  now  submitted,  that  the  rule  which  requires  a  party 
seeking  to  set  aside  process  for  irregularity  to  come  within 
eight  days,  did  not  apply  to  writs  of  distringas,  as  fifteen 
days  must  intervene  between  the  teste  and  return  of  the 
writ,  during  which  period,  no  step  could  be  taken  by  the 
plaintiff. 

Pabke,  B. — The  application  is  too  late.  I  agree  with 
the  learned  Judge  in  thinking  that  the  defendant  should 
have  applied  within  eight  days  from  the  time  the  writ  was 
put  in  force. 

Gurnet  and  Rolfe,  B.s,  concurred. 

Rule  refused. 


Edge  v.  Pembebton. 

I^OVENANT  by  assignee  of  the  reversion  against  the  inoorenant 
assignee  of  lessee.     The  declaration  stated  a  demise  of  the  J^e  i^^^lj? 

signed  was, 
that  the  defendant  did  not  keep,  nor  yield  up  tlie  premises  in  tenantable  repair,  "  but  on  the 
contrary,  suffered  and  permitted  them  to  be  ruinous,  &c,  and  left  them  so  out  of  repair,"  &e. 

J?eU,  that  the  latter  part  of  the  broach  precluded  the  plaintiff  from  recovering  m  respect  of 
Tolimtary  waste. 

H  H  2 
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premises  in  question,  by  one  Evetts  to  J.  Pemberton,  his 
executors,  &c.,  and  assigns,  and  set  out  a  covenant  by 
Pemberton  to  repair  and  keep  the  premises  in  tenantable 
order  and  repair,  and  at  the  expiration  of  the  term  to 
deliver  up  the  same  in  such  tenantable  repair.  It  then 
averred  that  all  the  estate,  interest,  &c.,  of  Pemberton 
came  to  the  defendant  by  assignment,  and  that  the  reversion 
vested  in  the  plaintiff,  and  alleged  as  a  breach,  that  **  the 
defendant  did  not  nor  would  well  and  su£5ciently  support, 
repair,  and  keep  the  said  m^suages  and  premises  in  tenant- 
able  repair,  nor  yield  up  the  same  in  such  tenantable 
repair  at  the  end  of  the  term,  but  on  the  contrary  thereof 
suffered  and  permitted  the  said  messuage  and  premises  to 
be  and  continue,  and  the  same  were  during  all  that  time 
ruinous,  prostrate,  &llen  down,  and  in  great  decay,  for 
want  of  needful  and  necessary  repairing,  &c,  and  that  the 
defendant  at  the  end  of  the  said  term,  left  the  said  premises 
so  out  of  repair  as  aforesaid."  At  the  trial,  it  appeared 
that  amongst  other  breaches  of  covenant,  the  plaintiff  com- 
plained of  the  removal  by  the  defendant  of  certain  window 
frames,  and  that  the  defendant  had  blocked  up  the  windows 
shortly  before  the  expiration  of  the  term.  A  verdict 
having  been  found  for  the  plaintiff,  with  3362.  damages. 
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the  premises  in  tenantable  repair.    This  case  is  distinguish-        ISAZ. 
able  from  Harris  v.  Mantle  (a),  where  the  breach  alleged         jedgk 
was,  that  the  defendant  ''had  not  used  the  fisum  in  a  hus-    p     ^' 
bandlike   manner,  but  on  the   contrary,  had  committed 
waste :"  and  the  Court  held,  that  the  plaintiff  could  not, 
under  that  allegation,  shew  that  the  defendant  had  used 
the  fium  in  an  unhusbandlike  manner,  unless  such  manner 
of  using  it  amounted  to  waste.     There,  the  breach  was  so 
vague,  that  the  defendant  might  have  gone  to  trial  without 
knowing  what  he  had  to  meet.     But  here  the  question  is, 
whether  or  no  the  defendant  has  left  the  premises  in  tenant- 
able  repair  ?   Doe  dem.  Dalian  v.  Janes  was  decided  upon 
the  construction  of  the  covenant,  and  not  of  the  breach 
alleged.     In  assigning  a  breach,  it  is  sufficient  to  negative 
the  covenant  in  its  very  terms. 

Lord  Abinoeb,  C.  B. — ^The  rule  must  be  absolute.  K 
the  breach  had  merely  negatived  the  covenant,  and  the 
defendant  had  joined  issue  thereon,  though  the  allegation 
might  have  been  too  vague,  it  would  nevertheless  have 
been  a  breach  alleged  in  the  words  of  the  covenant.  But 
when  the  plaintiff  goes  on  to  state  that  ''  on  the  contrary 
the  defendant  suffered  and  permitted"  the  premises  to  be 
out  of  repair,  that  is  a  specific  charge  which  he  is  bound  to 
prove. 

Parke,  Gurnet,  and  Rolfe,  B.s,  concurred. 

Rule  absolute. 

(a;  3  T.  R.  307. 
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Where  m  de- 
fendant in 
ejectment,  was 
described  in 
the  consent 
role  as  '*  land- 
lord,-  but  it 
uppearedat 
the  trial  that 
he  defended 
as  owner  of  the 
premises: 
Bdd,  that  he 
was  not  pre- 
cluded from 
shewing  that 
a  third  party 
was  tenant  to 
the  lessor  of 
the  plaintiff. 


Doe  dem.  Fellowes  and  Others  v.  Alfobo. 
GjECTMENT  to  recover  possession  of  a  messuage, 
school  house,  &c.,  at  Chawleigh,  in  the  county  of  Devon. 

At  the  trial  before  Coleridgey  J.,  at  the  last  Devonshire 
Assizes,  it  appeared  that  the  plaintiffs  were  trustees  of  the 
school  in  question,  and  that  the  defendant,  who  was  the 
schoolmaster,  claimed  a  freehold  by  virtue  of  his  office. 
The  plaintiffs  had  dismissed  the  defendant  fix)m  his  situation 
for  some  alleged  misconduct,  and  had  let  the  premises  to 
one  Baken  In  the  years  1840  and  1841  the  plaintiffs 
gave  Baker  two  separate  notices  to  quit,  but  subsequently 
distrained  upon  him  for  rent.  By  the  consent  rule,  it  was 
ordered  that  S.  Alford  be  made  a  defendant  instead  of  the 
now  defendant  Richard  Roe,  and  that  he  should  receive  a 
declaration  in  an  action  of  ejectment  for  the  premises  in 
question,  ''now  in  the  possession  or  occupation  of  the  said 
S.  Alford,  for  which  he  intends  as  landlord,  to  defend  this 
action  of  trespass  and  ejectment"  Under  these  circum- 
stances, it  was  submitted,  that  as  a  tenancy  was  proved  to 
be  outstanding  in  Baker,  the  plaintiffs  ought  to  be  non- 
suited. The  learned  Judge  being  of  that  opinion,  directed 
a  nonsuit  accordingly. 
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Pbb  Ccbiam. — There  is  no  ground  for  a  rule.     It  is        1843. 

evident  from  the  facts  proved,  that  Alford  meant  to  defend     DoTdemT 

as  owner  and  not  as  landlord.     The  word  "  landlord"  has     ^^^J^ 

been  inserted  by  mistake  in  the  consent  rule,  and  may  be  v. 

-  ;;  Alfora. 

rejected  as  surplusage. 

Rule  refused. 


Harrison  v.  Sutton. 

In  this  case  a  Judge's  order  was  obtained  in  December,  A  defsadant 
1839,  for  the  trial  of  the  cause  before  the  sheriff,  under  the  p,Sriwin^ 
3  &  4  Wm.  4,  c.  42,  s.  17.     The  defendant  took  down  the  ^^^"^ 
record  for  trial  by  proviso,  and  obtained  a  verdict     A  rule  *^^***^'g  ^ 
was  afterwards  obtained  and  made  absolute  to  set  aside  the  4  Wm.  4,  c. 
verdict,  and  for  a  new  trial.     The  defendant  again  gave      *  ** 
notice  of  trial  by  proviso,  upon  which  a  rule  nisi  was 
obtained  to  stay  the  proceedings. 

Petersdarff  shewed  cause.  The  question  is,  whether  the 
defendant  can  try  by  proviso  where  an  order  is  made  for  a 
trial  before  the  sheriff,  under  the  provisions  of  the  3  &  4 
Wm.  4,  c.  42,  s.  17  ?  Whatever  construction  may  be  put 
upon  the  statute,  this  Court  having  directed  a  new  trial, 
and  the  case  having  been  originally  tried  before  the  sheriff, 
the  new  trial  must  also  take  place  before  him.  The  statute 
does  not  interfere  with  the  general  right  of  a  defendant  to 
try  by  proviso,  and  the  Legislature  clearly  intended  to 
place  the  trial  of  issues  before  a  sheriff  in  the  same  footing 
as  trials  before  a  Judge  at  Nisi  Prius.  Besides,  this  cause 
having  been  once  tried,  the  defendant  could  not  move  for 
judgment  as  in  case  of  a  nonsuit  The  practice  in  this 
respect,  depends  upon  the  14  Geo,  2,  c.  17,  s.  1»  which 
provides,  "  That  where  any  issue  is  joined,  &c.,  and  the 
plaintiff  in  such  action  or  suit  shall  neglect  to  bring  such 
issue  to  be  tried,  according  to  the  course  and  practice  of 
the  Courts,"  &c. ;  the  defendant  may  move  for  judgment 
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SOTTON. 


as  in  case  of  a  nonsuit.  That  cannot  apply  to  cases  in 
which  a  trial  has  ah^ady  taken  place.  In  Crone  v.  Gar^ 
meat{a)y  the  &cts  were  similar  to  the  present  case,  and  the 
Court  of  Common  Pleas  refused  an  application  on  the  part 
of  the  defendant  to  compel  the  plaintiff  to  proceed  again  to 
trial  within  a  given  time. 


JerviSf  in  support  of  the  rule.  The  3  &  4  Wm.  4,  c.  42, 
8«  17,  enacts,  **  that  in  any  action  depending  in  any  of  the 
superior  Courts  for  any  debt  or  demand  in  which  the  sum 
sought  to  be  recovered  and  indorsed  on  the  writ  of  summons 
shall  not  exceed  20^,  it  shall  be  lawful  for  the  Court  in 
which  such  suit  shall  be  depending,  or  any  Judge,  &c.,  if 
such  Court  or  Judge  shall  be  satisfied  that  the  trial  will 
not  involve  any  difficult  question  of  fact  or  law,  and  such 
Court  or  Judge  shall  think  fit  so  to  do,  to  order  and  direct 
that  the  issue  or  issues  joined  shall  be  tried  before  the  sheriff 
of  the  county  where  the  action  is  brought,  or  any  Judge  of 
any  Court  of  record  for  the  recovery  of  debts  in  such  county 
and  for  that  purpose  a  ¥nit  shall  issue  directed  to  such 
sheriff  commanding  him  to  try  such  issue  or  issues  by  a 
jury  to  be  summoned  by  him,  and  to  return  such  writ,  with 
the  finding  of  the  jury  indorsed  thereon  at  a  day  certain, 
&c.,  and  thereupon  such  sheriff  or  Judge  shall  summon  a 
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to  the  inferior  Court  all  the  circumstances  attending  other        1843. 
trials.     Then  why  should  not  the  trial  by  proviso  apply     hIwuson 
also.     The  statute  says,  that  a  writ  shall  accordingly  issue.       „  *• 
not  that  the  plamtiff  shall  issue  a  wnt.     There  is  nothing 
in  the  act  to  say,  that  a  trial  by  proviso  shall  not  apply  to 
cases  within  that  act,  and  it  is  reasonable  that  it  should 
The  rule  must  be  discharged. 

GuBMET  and  Rolfe,  B.s,  concurred. 

Rule  discharged. 


Wroughton  r.  Turtle. 

Vy  OVEN  ANT  on  an  indenture  of  mortgage.  ^^^  indenture 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  Maidstone  «f  mortgage  of 

CI     •  .  .  certain  pre- 

Spring  Assizes,  1 843,  the  deed  produced  was  an  assign-  mises  held  on 

ment  to  the  plaintiff  of  certain  premises  by  way  of  mortgage,  contained  a^ 

to  secure  the  re-payment  of  500/.  and  interest.    It  appeared,  J^J^J^J^^ 

from  the  recitals  in  the  deed,  that  the  original  lease  was  for  ^  pnxnire  a 

ninety-nine  years,  if  three  persons  therein  named,  or  either  lease,  and  m 

of  them  should  so  long  live,  and  there  was  a  covenant  on  that"he  moru 

the  part  of  the  lessor  to  renew  the  lease  on  the  expiration  f^^  "**«^J 

*  '^  procure  such 

of  either  of  the  lives  on  payment  of  a  fine  of  60t     The  renewal,  and 
,1              .1                                      ,                    /.I  ^«t  the  fine, 
mortgage-deed  contamed  a  covenant  on  the  part  ot  the  costR,  and  ex- 
defendant  to  renew  the  lease,  and  insert  such  Ufe  or  lives  as  {!f"*l*  "J^J*" 

'  lag  the  same 

the  plaintiff  should  nominate,  and  for  that  purpose  to  join  should  be  a 

with  him  in  all  lawful  and  necessary  acts,  and  in  case  the  premises : 

defendant  should  refuse,  it  should  "  be  lawful  for  the  said  wwnot a^sL" 

P.  Wroughton,  his  executors,  &c.,  at  his  or  their  sole  dis-  ^""^^  ^^'  ^® 

^  >  '         ^  re-pa^mentof 

cretion  and  authority,  by  surrender,  assignment  or  other  money,  of  on- 
disposition  of  the  subsisting  interest  in  the  premises,  or  to  be  there- 
otherwise  to  obtain  and  procure  a  renewal  or  renewals  from  jf^'^^^J^Jj*^ 
time  to  time  of  the  subsistinir  lease  of  the  said  premises.  J*"^  an  ad  ya- 

.  ,  J  .  .  lorem  stamp 

subject  to  the  subsisting  right,  title,  and  equity  of  redemption  was  sufficient 

of  the  said  W.  Turtle,  his  executors,  &c."    And  it  was 
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1843.       further  covenaiited  that  ''all  fines^  fees,  costs,  charges,  and 


Waoughton  expenses  of  the  said  W.  Wroughton,  his  executors,  &c.,  in 
TuMLB  ^^^  about  the  procuring  or  obtaining  any  such  renewal  or 
renewals  as  aforesaid,  should  be  a  charge  on  the  aforesaid 
premises  thereby  assigned,  together  with  interest  for  the 
same,  after  the  rate  of  five  per  cent,  per  annum,  fix>m  the 
time  or  respective  times  of  the  payment  of  such  costs, 
charges,  and  expenses  respectively,  and  the  aforesaid  pre- 
mises shall  not  be  redeemed  or  redeemable  until  payment 
by  the  said  W.  Turtle,  his  heirs,  &c.,  unto  the  said 
W.  Wroughton,  his  executors,  &c,  of  the  amount  of  such 
costs,  charges,  and  expenses,  and  the  interest  for  the  same, 
as  well  as  the  said  sum  of  500L  hereby  secured,  and  the 
interest  for  the  same  in  manner  aforesaid."  The  deed  was 
stamped  with  a  4:1  stamp,  which  it  was  objected  was  insuf- 
ficient, as  the  amount  of  money  secured  by  the  deed  was 
uncertain  and  without  limit,  and,  therefore,  a  25L  stamp 
was  requisite.  The  learned  Judge  was  of  opinion  that  the 
stamp  was  sufficient,  and  the  plaintiff  obtained  a  verdict, 
leave  being  reserved  for  the  defendant  to  move  to  enter  a 
nonsuit    A  rule  nisi  having  been  accordingly  obtained. 


BtUt  shewed  cause.     The  deed  is  stamped  with  an  ad 
valorem  duty,  which  is  sufficient     It  is  contended,  on  the 
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might  insure  the  life  of  the  cestui  que  vie^  and  the  mort-  1B43. 
gagor  covenanted  to  repay  the  premiums,  which,  therefore,  Wrouohtom 
became  a  debt  due  to  the  mortgagee.  The  present  case  .  ^' 
resembles  Doe  dem.  Jarman  y.  Larder  (a),  where  1302. 
was  advanced  by  way  of  mortgage  on  the  securi^  of  a 
lease  for  lives,  and  the  mortgage-deed  contained  an  abso- 
lute covenant  on  the  part  of  the  mortgagor  to  renew,  and  a 
power  for  the  mortgagee  to  renew  in  case  of  defimlt,  with 
a  proviso  that  the  money  paid  by  the  mortgagor  for  such 
renewal  should  not  be  a  charge  upon  the  premises  to  an 
amount  exceeding  70/.,  and  it  was  held  that  a  2L  stamp 
was  sufficient  In  D^  dem.  Scruton  v.  Snaiih  (6),  a  mort- 
gage deed  contained  a  power  of  sale  and  leasing  to  secure 
the  principal  sum  and  all  expenses,  with  interest,  and  there 
was  a  covenant  to  pay  principal  and  interest,  and  all  ex- 
penses with  interest  on  the  amount  of  them,  and  it  was 
held  not  to  be  a  security  for  an  uncertain  and  indefinite 
amount.  So  also  in  Doe  dem.  Merceron  v.  Bragg  (c),  where 
the  mortgage  deed  contained  a  covenant  to  pay  all  taxes, 
rates,  and  charges  upon  the  premises,  and  the  proviso  for 
redemption  was  subject  to  the  performance  of  that  covenant; 
it  was  held  that  an  ad  valorem  stamp  was  sufficient. 
Dearden  v.  Binns  {d)  and  Pruessing  v.  Ing  (e),  are  authorities 
to  the  same  effect. 

Peacocky  contriL  The  covenant,  that  the  fines  and  ex- 
penses paid  by  the  mor^agee  in  procuring  a  renewal  of 
the  lease  shall  be  a  charge  upon  the  property,  has  rendered 
the  deed  a  security  for  money  of  an  uncertain  amount  to 
be  thereafter  advanced.  The  words  of  the  schedule  to  the 
55  Geo.  3,  c.  184,  are,  "and  where  the  same  respectively 
shall  be  made  as  a  security  for  the  repayment  of  money  to 
be  thereafter  lent,  advanced,  or  paid."    This  security  comes 

(a)  3  Scott,  407 ;  S.  C.  3  Bing.  (c)  8  Ad.  &  £.  620 ;  S.  C.  3  N. 

N.  C.  92.  &  P.  644. 

(6)  1  M.&  Scott,  230;  S.  C.  8  (cQ  i  M.  &  R.  130. 

BiDg.  146.  (e)  4  B.  &  Aid.  204. 
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1843.  within  that  description.  If  it  were  a  mere  personal  cove- 
WftocGHTON  ^^^^  ^^^  ^^^"^  might  be  different,  but  the  land  itself  is 
charged  with  the  repayment  of  the  money  to  be  thereafter 
paid  and  advanced  by  the  mortgagee.  Hake  v.  Peters  is  an 
authority  in  &vour  of  the  position  contended  for.  Doe  dem. 
Merceron  v.  Braggy  was  decided  on  the  ground  that  the 
rates  and  taxes  would,  at  all  events,  be  paid  by  the  mort- 
gagor, as  the  mortgagee  would  be  entitled  to  them  without 
any  such  stipulation.  Here,  the  expenses  attending  the 
renewal  of  the  lease  are  secured  by  a  charge  on  the  estate. 
[Parke,  B. — Suppose  this  had  been  a  mortgage  of  a  house, 
with  power  to  make  certain  improvements,  and  charge  the 
expenses  on  the  property,  &c  ?]  If  the  amount  to  be 
thereafter  paid  was  not  limited,  the  higher  stamp  would  be 
necessary.  Here,  the  renewals  are  for  the  benefit  of  the 
mortgagor,  and  either  as  money  lent  and  advanced,  or  as 
money  paid,  they  bring  the  case  within  the  second  clause  of 
the  schedule.     He  also  referred  to  Paddon  v,  Bartktt{a). 


Cur,  adv.  vuU. 


The  judgment  of  the  Court  was  delivered  by 
Parke,  B.—  The  question  in  this  case  arose  upon  the 
sufficiency  of  the  stamp  upon  an  assignment  of  leasehold 
properly  by  way  of  mortgage,  to  secure  the  repavment  of 
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plaiDtiffy  might,  upon  his  default,  himself  renew  them,  and       1843. 
a  declaration,  that  the  fine  paid  by  the  plaintiff,  and  his   ^vbouohtok 
costs,  charges,  and  expenses  of  renewal,  should  be  a  charge  *- 

upon  the  mortgage  property ;  but  there  was  no  covenant 
by  the  defendant  to  repay  the  plaintiff.  It  was  contended, 
that  this  clause  made  the  mortgage  a  security  for  money  to 
be  thereafter  paid,  and  subjected  the  instrument  to  a  higher 
duty.  It  is  a  well  settled  rule  of  law,  that  every  charge 
upon  the  subject  must  be  imposed  by  clear  and  unambiguous 
words,  Denn  dem.  Manifold  v.  Diamond  (a),  and  Doe  v. 
Snaith(b)y  and  there  are  no  words  in  the  statute  which  clearly 
impose  a  duty  upon  such  an  mstrument  as  this,  beyond  the 
ad  valorem  stamp  upon  the  500iL  advanced.  In  the  schedule 
to  the  55  Geo.  3,  there  are  two  classes  of  mortgages.  First, 
where  the  mortgage  shall  be  made  as  a  security  for  the 
payment  of  any  definite  and  certain  sum  of  money  ad- 
vanced or  lent  at  the  time,  or  previously  due  and  owing,  or 
forborne  to  be  paid,  being  payable.  Secondly,  where  the 
sum  shall  be  made  a  security  for  the  repayment  of  money 
to  be  thereafter  lent,  advanced,  or  paid,  or  which  may 
become  due  upon  an  account  current,  together  with  any 
sum  already  advanced  or  due,  or  without,  as  the  case  may 
be,  other  than  except  any  sum  or  sums  of  money  to  be 
advanced  for  the  insurance  of  any  property  comprised  in 
such  mortgage  or  security  against  damage  by  fire,  or  to  be 
advanced  for  the  insurance  of  any  life  or  lives  pursuant  to 
any  agreement  in  any  deed,  whereby  any  annuity  shall  be 
granted  or  secured  for  such  life  or  lives,  if  the  total  amount 
of  the  money  secured,  or  to  be  ultimately  recoverable 
thereupon,  shall  be  uncertain  and  without  any  limit  These 
two  classes  appear  to  embrace  mortgages  for  all  descriptions 
of  debts ;  the  first,  present ;  the  second,  future.  The  first 
class,  in  express  terms,  embraces  present  loans  and  debts 
only  due  to  the  mortgagee.  The  second  is  to  be  construed 
in  the  same  way  to  apply  to  future  loans  and  debts  only, 
for,  there  is  no  reason  why  a  mortgage  for  the  same  description 

(a)  6  D.  &  R.  32S  ;  S.  C.  4  B.  &  C.  243. 
(&)  ]  M.  &  Scott,  830 ;  S.  C.  S  Bing.  146. 
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of  payment  should  be  subject  to  duty  in  one  case  and  not 
in  another.  By  holding  the  word  '^  paid,"  means  so  paid 
as  to  constitute  a  debt  due  to  the  mortgagee,  and  the  re- 
payment of  what  the  mortgage  is  to  secure,  the  whole 
enactment  is  rendered  reasonable  and  consistent  But 
then  it  is  said,  the  exception  in  the  clause,  of  moneys  ad- 
vanced for  the  insurance  against  fire  or  upon  lives,  in  deeds 
granting  annuities,  explains  the  term  '^advanced  or  paid," 
and  shews  that  it  was  meant  to  include  any  sums  advanced 
or  paid  by  the  mor^agee,  whether  they  constituted  a  debt 
to  him  or  not;  but  it  is  a  sufficient  answer  to  say,  that  this 
exception  exempts  all  such  advances  or  payments,  even 
though  they  might  constitute  debts ;  and  this  construction 
of  the  statute  is  in  accordance  with  the  decided  cases. 
The  cases  of  Paddon  v.  Bartlett  and  Doe  v.  Bragg  decided, 
that  further  charges  for  a  compensation  for  the  trouble  of 
trustees  for  ''rates  and  taxes  imposed  upon  the  premises," 
do  not  require  the  further  stamp,  these  are  not  loans,  ad- 
vances, or  payments.  And  in  Doe  v.  Snaith  the  words  ''  all 
sums  which  the  mortgagee  should  expend  or  disburse  for  or 
in  respect  of  these  presents,"  though  these  are  payments, 
were  held  not  to  make  a  further  ad  valorem  stamp  necessary, 
and  the  case  o(  Dickson  v.  Cass  {a)  (which,  although  that  of 
bond,  not  of  a  mortgage,  depended  upon  the  construction 
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of  the  Judges  appear  to  rest  the  case  oiDoey.  Snaitkf  and 
npon  which  that  of  Doe  v.  Bragg^  also  seems  to  have  been 
pat,  upon  which  this  case  might  be  decided  ;  viz.  that  the 
expression  in  the  instrument  of  that  which  the  law  implies, 
has  no  effect  as  to  the  necessity  of  a  further  stamp.  Here, 
the  fines  and  costs  of  renewal  would  be  a  charge  upon  the 
property,  without  the  stipulation  in  the  question.  For  the 
above  reasons,  we  think  the  stamp  sufficient,  and,  therefore, 
the  rule  must  be  discharged. 

Rule  discharged. 


1843. 

^ V ^ 

WaoUOHTOK 
V. 

Turtle. 


Hyde  v.  Watts. 

Assumpsit  for  work  and  labour,  money  lent,  &c.  A  defect  in 

Plea.    That  after  the  accruing  of  the  causes  of  action,  by  pleading  may 
an  indenture  of  the  Ist  of  December,  1841,  made  between  aASonor" 
the  defendant  of  the  first  part,  A.  Spottiswoode  and  J.  How  ^*^*"* ". 
of  the  second  part,  and  the  plaintiff  and  divers  others,  ere*  pleading, 
ditors  of  the  defendant,  of  the  third  part ;  Spottiswoode  and  m^caUing 
How  were  appointed  trustees,  for  carrying  into  effect  the  j^^  j^^^JSed 

toaoch  plead- 
ing. 

To  assompsit  for  work  and  labour,  the  defendant  pleaded  that  by  an  mdentnre,  inter  partes, 
between  tbe  defendant,  S.  and  H.,  the  plaintiff  and  oUien,  creditors  of  the  defendant,  8.  and  H. 
were  appointed  trustees  for  carryinff  the  indenture  into  effect  for  the  benefit  of  the  creditors  who 
ahoald  execute  it ;  it  then  exciued  profert,  and  alleged  that  the  plaintiff  and  other  creditors 
thereby  released  defendant  from  all  manner  of  debts,  &e.  The  replication  set  out  the  indenture 
in  h»e  ▼erba,  which  recited  that  defendant  was  indebted  to  the  plamtiff  and  other  creditors  in  the 
mms  set  opposite  to  their  names  in  the  schedule  thereunder  written,  that  defendant  had  covenanted 
to  pay  8.  and  H.,  as  trustees,  500/.  for  three  years,  and  that  he  would  "  forthwith**  assure  his 
life  for  1S002,,  and  would  continue  the  same  so  msured  during  the  said  three  years,  prorided,  that 
in  case  of  neglect  or  refusal,  to  effect  or  keep  on  foot  such  policy,  the  indenture  should  be  void 
to  all  intents  and  purposes  whatsoever :  Breach,  that  defendant  would  not  insure  **  as  by  the 
indenture  required  and  according  to  the  said  covenant  in  that  bdialf  :'*  Rejoinder,  that  after  it 
became  defendant's  duty  to  effect  the  policy,  he  paid  S.  and  H.  500iL  in  part  performance  of  the 
eovenant ;  that  the  payment  was  macle  at  plaintiff's  desire,  and  that  ne  and  S.  and  H.  knew 
that  defendant  had  not  effected  tbe  policy,  that  afterwards  defendant  assured  hb  life  for  10002., 
that  S.  and  H.  accepted  the  policy,  and  acknowledged  the  indenture  to  be  valid  and  subsistW. 

Edd,  on  demurrer  to  tbe  rejoinder,  first,  that  as  the  indenture  was  not  set  out  on 'oyer  but  m 
bsBC  verba,  it  was  not  to  be  taken  as  part  of  the  plea,  and,  therefore,  the  plea  was  not  bad  for 
omitting  to  state  that  the  debt  was  mentioned  in  the  schedule  of  the  indenture. 

Secondly,  that  the  breach  in  tbe  replication  was  good  on  general  demurrer,  though  it  omitted 
to  allege  that  a  reasonable  time  for  effecting  the  policy  had  elapsed. 

Thirdly,  that  the  neglect  to  assure  did  not  render  the  deed  void,  but  voidable  only. 

Fourthly,  that  the  breach  in  the  replication  must  be  construed  as  alleging  that  the  defendant 
did  not  insure  and  keep  insured,  and,  therefore*  the  rejoinder  afforded  no  answer  to  the  latter 
pwrt. 
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provisions  in  the  indenture  for  the  benefit  of  such  of  the 
defendant's  creditors  as  should  execute  the  same.  The 
plea  then  excused  profert,  and  alleged  that  the  plaintiff, 
S.  and  H.,  together  with  the  other  creditors  of  the  de- 
fendant, parties  to  the  indenture  of  the  third  part,  released 
the  defendant  from  all  manner  of  debts,  sums  of  money, 
&C.,  as  by  the  said  indenture  will  more  fully  appear. 

Replication,  "  That  the  said  indenture  in  the  plea  men- 
tioned, was  and  is  an  indenture  in  the  words  and  figures 
following  ;'*  the  indenture  was  then  set  out  in  haec  verba, 
and  recited,  that  the  defendant  was  indebted  to  the  parties 
of  the  second  and  third  parts,  in  the  several  sums  set 
opposite  to  their  respective  names  in  the  schedule  there- 
under written ;  that  he  had  agreed  to  enter  into  the  cove- 
nant thereinafter  contained,  and  secure  to  his  said  creditors 
1500/.,  to  be  paid  to  the  parties  of  the  second  part,  after 
the  rate  of  500/L  per  annum,  such  sum  of  1500/L  to  be 
divided  rateably  amongst  his  creditors ;  and  in  consideration 
thereof,  the  parties  of  the  second  and  third  parts  agreed  to 
release  the  defendant  from  his  said  debts  and  liabilities,  to 
which  the  creditors  agreed,  and  nominated  the  parties  of 
the  second  part  to  be  trustees  for  carrying  the  said  arrange- 
ment into  execution.  The  defendant  then  covenanted, 
during  each  of  the  three  successive  years,  to  pay  to  the 
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third  parts  released  and  discharged  him  from  all  debts,  sums        184S. 

of  money,  claims,  &a ;  provided  that  in  case  the  defendant 

^  shall  neglect  or  refuse  to  effect  or  keep  on  foot  such  policy 

of  assurance  on  his  own  life,  as  before  mentioned,  then  and 

in  either  of  the  said  cases,  these  presents  shall  be  utterly 

void  to  all  intents  and  purposes  whatsoever.'' 

Breach,  that  the  defendant  did  not,  nor  would  at  his  own 
proper  costs  and  charges,  assure  or  cause  to  be  assured,  his 
own  life  in  any  office  in  London  or  Westminster,  for  the 
assurance  of  lives  in  any  sum  of  money  whatsoever,  as  by  the 
said  indenture  required,  and  according  to  the  said  covenant 
in  that  behalf  therein  mentioned.     Verification. 

Rejoinder,  that  after  the  making  of  the  said  indenture, 
and  after  it  had  become  the  defendant's  duty  to  effect  the 
said  policy,  and  to  deposit  the  same,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on,  &c.,  he  paid  to  the  said 
A.  S.  and  J.  H.,  the  trustees  as  aforesaid,  the  sum  of  500^ 
in  part  performance  and  satis&ction  of  the  covenant,  which 
said  sum  the  said  A.  S.  and  J.  H.  did  then  accept  from  the 
defendant  in  such  part  performance  and  satisfaction,  that 
such  payment  was  made  by  the  defendant,  at  the  express 
desire  and  request  of  the  plaintiff,  and  at  the  time  of  the 
plaintiff's  so  desiring  and  requesting  him  to  make  such 
payment,  and  at  the  time  of  the  defendant's  making  the 
same,  the  plaintiff,  and  A.  S.  and  J.  H.,  knew  that  the 
defendant  had  not  effected  such  assurance  of  his  own  life, 
or  deposited  such  policy  as  by  the  said  indenture  was 
required;  that  after  the  payment  of  such  sum  of  money, 
and  before  the  commencement  of  this  suit,  on,  &c.,  he, 
the  defendant,  did,  at  his  own  proper  costs  and  chai^ges, 
assure  his  own  life  in  a  certain  respectable  office  in 
London,  to  wit,  in  a  certain  office,  called,  &c.,  for  the 
sum  of  lOOOZ.,  and  did  then,  to  wit,  on,  &c.,  deposit  the 
said  policy  of  assurance  with  the  said  A.  S.  and  J.  H.;  that 
the  said  A.  S.  and  J.  H.  then  accepted  the  said  policy  from 
him,  the  defendant,  and  then  acknowledged  and  declared 
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themselves  to  be  satisfied  therewith,  and  then  acknowledged 
and  declared  such  assurance  of  his  life  by  the  defendant, 
and  such  deposit  of  the  said  policy  to  be  a  sufficient  and 
satisfactory  performance  of  the  said  covenant;  that  after 
such  deposit  of  the  said  policy,  and  before,  &c.,  to  wit,  on 
&c.,  he,  the  defendant,  paid  to  the  said  A.  S.  and  J.  H., 
the  sum  of  125/.,  and  the  said  A.  S.  and  J.  H.  then  ac- 
cepted the  same  fi-om  the  defendant,  in  further  part  per- 
formance and  satisfaction  of  the  said  covenant,  by  means 
whereof  they,  the  said  A.  S.  and  J.  H.,  then  being  by  the 
said  indenture  authorized  and  empowered  to  act  as  such 
trustees  for  and  on  behalf  of  the  plaintiff  and  others,  the 
said  creditors  of  the  defendant,  as  well  for  and  on  behalf  of 
themselves,  and  then  acting  as  such  trustees  for  and  on 
behalf  of  themselves,  did  acknowledge  the  said  indenture 
to  be  a  subsisting  and  valid  indenture,  and  not  to  have 
become  invalid  by  reason  of  any  supposed  previous  breach 
of  covenant  on  the  part  of  him,  the  defendant,  by  reason  of 
his  not  having  effected  an  assurance  on  his  own  life,  in 
strict  and  exact  accordance  with  the  covenant  in  the  said 
indenture  or  otherwise.     Verification. 

Demurrer  and  joinder.  The  points  for  argument  on  the 
part  of  the  plaintiff,  were,  that  the  release  mentioned  in  the 
plea  having  been  avoided  by  the  defendant's  de&ult  in  not 
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aToiding  of  the  indenture  was  capable  of  being  waived,  and  1843. 
was  waived ;  that  the  replication  was  ill,  because  it  was  not  h«>e 
averred  therein,  nor  did  it  appear  from  the  previous  plead-  »• 

ings  that  a  reasonable  time  for  effecting  such  assurance  had 
elapsed  before  the  commencement  of  this  action. 

Unthank,  in  support  of  the  demurrer.     The  plea  and  the 
rejoinder  are  bad,  and  the  replication  is  good,  or  if  it  be 
not  of  itself  good,  the  defect  is  aided  by  the  rejoinder.  The 
plea  alleges  an  absolute  release  from  all  causes  of  action^ 
but  the  replication  shews  that  by  the  recitals  of  the  in- 
denture, the  release  only  operated  with  respect  to  such 
debts  as  were  named  in  the  schedule.     The  plea  ought, 
therefore,  to  have  contained  an  averment  that  the  debt  in 
question  was  included  in  the  schedule.    It  is  clear,  that  the 
operation  of  a  deed  may  be  controlled  by  its  recitals, 
Paykr  v.  Hamersham  (a),      [Parhe^  B. — ^Your  argument 
proceeds  upon  the  fallacy  that  by  setting  out  a  deed  in 
haec  verba,  you  make  it  as  much  a  part  of  the  plea,  as  if 
you  had  set  it  out  on  oyer.     That  is  not  so.     In  TVott  v. 
Smith  {b\  which  was  an  action  of  covenant,  we  held  the 
declaration  bad  for  want  of  an  averment  that  a  demand 
had  been  made  in  writing.     That  such  demand  was  ne- 
cessaiy,  appeared  from  the  plea  which  set  out  the  deed  in 
haec  verba,  and  this  Court,  upon  a  statement  that  the  deed 
was  set  out  on  oyer,  held  the  declaration  bad.     The  case  is 
now  pending  in  a  Court  of  error,  where  our  judgment 
having  proceeded  upon  a  misapprehension  of  the  fact,  will 
probably  be  reversed.]     Oyer  could  not  be  granted  of  this 
deed,  since  it  is  not  brought  into  Court,  Jevens  v.  Harridge{c). 
Secondly,   the   replication   is  good  on  general  demurrer, 
although  it  does  not  aver  that  a  reasonable  time  for  effecting 
the  policy  had  elapsed  before  the  commencement  of  the 
suit     A  covenant  to  do  an  act  "  forthwith"  would  be  satis- 
fied by  performance  within  a  reasonable  time.     Spenceley  v. 

(a)  4  M.  &  Sel.  423.  9  M.  &  W.  766. 

(6)  2  Dowl.  278.  N.  S. ;  S.  C.         (c)  1  Wms.  Sannd.  8  a. 
I  I  2 
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Bobinsan  (a),  Simpson  v.  Henderson  (6).  Whether  or  not 
that  had  been  done,  is  a  question  of  evidence  rather  than 
of  pleading,  A  good  issue  might  have  been  raised  by  a 
traverse  of  the  breach  which  states  that  the  defendant  did 
not  nor  would  assure  his  life,  ^^  as  by  the  said  indenture 
required,  and  according  to  the  said  covenant  in  that  behalf." 
[Lord  Abinger,  C.  B. — I  think  there  is  no  weight  in  that 
objection  ? — Parke,  B. — The  replication  follows  the  words 
of  the  proviso,  and  in  the  present  case,  at  least,  is  suflScient, 
as  the  objection  arises  in  effect  on  general  demurrer.] 
Thirdly,  if  the  replication  is  in  itself  defective,  it  has  been 
rendered  good  by  the  rejoinder,  which  admits  the  assurance 
was  not  affected  as  required  by  the  covenant.  Com.  Dig. 
tit  ''Pkader;*  (C),  85,  Brooke  v.  Brooke  {c)  Drake  v. 
Corderoy  (rf).  Lastly,  the  release  became  void  by  the 
defiiult  to  insure,  and  could  not  be  afterwards  rendered 
valid  by  any  act  of  the  trustees.     (The  Court  called  upon) 


R.  V.  Richardsy  contrit,  who  argued  that  the  deed  was 
not  rendered  absolutely  null  and  void  by  the  neglect  to 
insure,  but  was  merely  voidable  at  the  election  of  the 
trustees.  He  cited  Rede  v.  Farr  («),  Roberts  v.  Davey{f)y 
Doe  V.  Banchs  (g)y  Doe  v.  Birch  (A),  Carpenter  v.  Bland- 
ford{i),  Kemble  v.  Barren  (A). 
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The  judgment  of  the  Court  was  delivered  by  184«. 

Parke,  B. — This  case  arises  upon  demurrer.     It  was  an        h ydb 
action  of  assumpsit  brought  for  the  recovery  of  a  demand  «• 

fi>r  work  and  labour.     The  plea  contains  a  release  from  all 
causes  of  action  by  an  indenture  made  between  the  de- 
fendant of  the  one  part,  Andrew  Spottiswoode  and  James 
How  of  the  second  part,  and  the  plaintiff  and  the  creditors  of 
the  third  part     It  states  that  the  creditors  therein  described 
were  creditors  of  the  defendant,  on  the  1st  of  December, 
1841,  and  that   Spottiswoode  and  How  being  duly  ap- 
pointed trustees,  the  plaintiff'  did,  with  the  other  creditors, 
quit,  release,  and  for  ever  dischaige  the  defendant  from  ail 
manner  of  debts  and  demands,  and  causes  of  action.     The 
replication  to  this  plea  then  sets  out  the  indenture.  I  ought 
to  have  stated,  that  the  plea  does  not  make  profert,  but 
excuses  it;  then  the  replication  says,  that  the  indenture 
mentioned  in  the  plea  was  an  indenture  in  the  words 
following: — ^It  states,  that  it  was  an  indenture  between  the 
debtor,  of  the  one  part,  the  trustees  of  the  second,  and  the 
creditors  of  the  third  part ;  it  then  recites  the  inability  of 
the  debtor  to  pay  his  debts,  and  the  agreement  entered 
into  by  him  to  pay  5001.  a-year,  during  the  three  next 
years,  and  contains  a  covenant  on  the  part  of  the  debtor,  in 
the  first  place,  "forthwith,"  at  his  own  proper  costs  and 
charges,  either  to  insure  or  cause  to  be  insured  his  own  life, 
in  one  or  other  of  the  respectable  insurance  offices  in  London 
or  Westminster,  in  the  sum  of  1500L,  at  the  least,  and 
that  he  should  and  will  continue  the  said  life  so  insured, 
that  is,  the  life-policy  during  the  term  of  three  years,  and 
shall   deposit  such   policy  with   Spottiswoode  and   How, 
parties  of  the  second  part,  the  trustees,  and  shall  also  produce 
the  receipts.     After  that,  there  is  a  provision,  that  should 
the  defendant  depart  this  life  within  the  three  years,  the 
trustees  are  bound  to  apply  the  moneys  received  in  pay- 
ment of  the  debts.     Then,  there  is  a  provision  between  all 
the  parties,  that  all  the  trust  moneys  which  may  come  into 
the  hands  of  the  trustees,  shall  be  applied  to  the  payment 
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of  the  debts.  Then  there  is  a  covenant  with  the  trustees 
by  the  defendant,  that  he  shall  yearly  or  monthly,  or  other- 
wise, as  the  trustees  shall  require,  pay  the  sum  of  500/.,  in 
each  of  the  first  three  years.  Then  there  is  this  proviso, 
"  It  is  hereby  agreed  and  declared,  by  and  between  the 
parties  hereto,  that  in  case  he,  the  said  Alaric  Watts,  shall 
make  de&ult  in  paying  any  sums  of  money  by  the  covenant 
agreed,  or  shall  n^lect  or  refuse  to  effect  or  keep  on  foot 
such  policy  of  insurance,  then  in  either  of  the  said  cases, 
these  presents  shall  be  utterly  void  to  all  intents  and  pur- 
poses." The  replication  then  goes  on  to  aver,  that  the 
defendant  did  not  nor  would  insure,  or  cause  to  be  insured, 
his  own  life,  in  one  or  other  of  the  respectable  insurance 
o£Sces  of  London  and  Westminster,  in  any  sum  of  money 
as  by  the  said  indenture  required,  and  according  to  the  said 
covenant,  whereby  the  said  indenture  was  utterly  void  and 
of  no  effect  To  that  replication,  there  was  this  rejoinder, 
that  after  it  became  the  duty  of  the  defendant  to  effect  such 
policy  of  insurance,  &c.,  and  deposit  the  same  with  the 
trustees  and  before  the  commencement  of  this  suit,  the  de- 
fendant paid  to  the  said  trustees,  Andrew  Spottiswoode 
and  James  How,  a  large  sum  of  money,  500i,  in  part  per- 
formance and  satisfaction  of  that  covenant,  by  the  defendant, 
which  payment  of  money  the  said  trustees  accepted,  that 
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How,  the  trustees,  and  further,  that  the  said  Spottiswoode 
and  How,  as  trustees,  accepted  the  deposit  of  such  policy, 
and  acknowledged  themselves  satisfied  therewith,  as  such 
trustees,  and  acknowledged  and  declared  such  assurance, 
and  the  deposit  of  such  policy  to  be  a  satisfiictory  and 
sufficient  performance  of  the  covenant  as  by  the  indenture 
required.     The   defendant  then  says,  that  he  afterwards 
paid  a  further  sum  of  125/.     To  that  rejoinder,  there  is  a 
demurrer.     Several  points  were  raised  in  the  course  of  the 
aigument  on  both  sides.    For  the  plaintiff,  it  was  contended, 
that  the  plea  was  bad,  because,  in  incorporating  the  in- 
denture stated  in  the  replication  with  the  plea,  it  did  not 
appear  by  any  averment  in  the  plea,  that  the  debt  was 
mentioned  in  the  schedule  of  the  release.    Then  the  release, 
construing  it  by  the  recital,  applied  only  to  such  debts  as 
were  mentioned  in  the  schedule;    but  it  is  a  fallacy  to 
suppose  that  the  indenture  stated  in  the  replication  is  to  be 
taken  to  be  a  part  of  the  plea.     It  would  have  been  so,  if 
the  plea  had  contained  a  profert,  or  the  replication  had  set 
out  the  deed  on  oyer ;  but  here,  the  profert  is  excused,  and 
the  replication  states  the  indenture  as  part  of  itself.     For 
the  defendant,  it  was  objected,  that  the  replication  did  not 
assign  a  good  breach  of  the  defendant's  covenant  in  the 
indenture,  '^  forthwith  to  insure  or  cause  to  be  insured,"  his 
own  life ;  but  we  have  already  intimated  our  opinion  in  the 
cause  of  the  argument,  that  the  breach  was  sufficient  on 
general  demurrer.     The  material  question  of  the  case  was 
then  discussed,  whether,  by  the  defendant's  neglect  in  not 
keeping  alive  a  policy  on  his  own  life  for  15002!.,  the  in- 
denture entered  into  by  the  defendant  was  absolutely  void 
as  to  all  the  parties,  and  incapable  of  being  confirmed,  or 
only  void  as  against  the  plaintiff  if  he  should  so  elect.     Our 
opinion  is,  that  the  latter  is  the  true  construction,  by  reason 
of  the  absurd  consequences  which  would  follow,  if  the  de- 
fendant, against  the  consent  of  the  other  parties,  who  had 
all  an  interest  in  the  continuance  of  the  indenture,  and  to 
whom  it  gave  a  benefit,  as  well  as  to  the  defendant,  could 
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avail  himself  of  his  own  wrong,  and  absolve  himself  and  the 
trostees  from  their  liabilities  on  the  respective  covenants ; 
we  think,  therefore,  the  case  falls  within  the  principle  of 
the  nnmeroas  authorities  cited  by  Mr.  Richards^  and  that 
the  indenture  was  void  only  as  to  the  plaintiff  and  others  if 
they  should  elect  to  make  it  so ;  and  it  may  be,  that  the 
plaintiff  could  not  so  elect,  after  taking  the  benefit  under 
the  deed,  in  respect  of  any  branch  of  the  proviso  or  con- 
ditions; but  admitting  the  argument  of  the  defendant's 
counsel,  in  this  respect,  to  be  well  founded,  and  that  the 
breach  by  the  defendant's  neglect  to  insure  his  life  forth- 
with, which  had  occurred  before  payment  of  the  500i  with 
the  plaintiff's  assent  to  the  trustees,  could  no  longer  be 
insisted  on  by  the  plaintiff,  as  avoiding  the  release,  still  it 
was  perfectly  competent  for  the  plaintiff  to  insist  on  the  sub- 
sequent neglect  to  insure,  as  another  ground  of  avoidance ; 
and  it  was  contended  by  the  plaintiff's  counsel,  that  the 
replication  did  contain  an  averment  of  such  continuing 
breach,  and  if  not,  that  the  rejoinder  admitted  the  subse- 
quent breach,  by  stating  that  the  defendant  forthwith 
insured  for  a  sum  of  money  by  a  policy,  which  the  trustees 
accepted  as  a  performance  of  the  defendant's  covenant ;  and 
further,  that  the  breach  so  admitted  supported  the  de- 
claration, which  was  not  for  a  breach  of  covenant,  but  for 
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camstance  that  issue  was  taken  on  the  pleadings,  although  1843. 
these  circumstances  did  appear  in  the  case  cited  by  Mr. 
Unihanky  for  we  have  also  found  the  case  of  PeU  v.  Gar^ 
lick  {a)y  in  which  there  was  a  demurrer.  We  should 
hesitate  in  deciding  upon  the  ambiguous  statement,  that  a 
policy  was  effected  in  a  certain  sum,  and  accepted  by  the 
trustees,  notwithstanding  the  amount  was  not  such  a  policy 
as  would  otherwise  have  been  a  compliance  with  the  cove- 
nant ;  but  we  are  relieved  from  the  necessity  of  deciding 
that  point,  because  we  are  of  opinion  that  the  replication 
contains  a  breach,  not  merely  for  not  effecting  the  policy 
forthwith,  but  for  not  insuring  at  all,  according  to  the  in- 
denture; and  we  agree  on  the  construction  put  by  Mr. 
Unthanky  that  on  this  covenant  the  defendant  was  not 
merely  bound  to  keep  alive  the  original  policy,  which 
covenant  would  have  been  broken  once  for  all,  by  neglect 
to  insure  forthwith,  but  there  is  a  continuing  covenant  to 
keep  insured  by  some  policy  in  some  office.  The  breach, 
therefore,  in  our  opinion  is  this,  that  the  defendant  did  not 
insure  his  own  life  forthwith,  and  has  not  kept  it  insured 
according  to  the  indenture  for  1500&;  consequently  the 
rejoinder,  although  it  contains  a  good  answer  to  the  first 
part,  of  not  insuring  forthwith,  which  is  the  first  part 
of  the  breach,  yet  it  does  not  contain  any  answer  to  the 
last  part  for  not  continuing  the  insurance,  because  the 
assent  and  acceptance  of  the  trustees,  the  policy  not  being 
made  according  to  the  indenture,  would  not  bind  the  plain- 
tiff, there  being  no  such  proviso.  We  are  all  of  opinion* 
that  it  is  unnecessary  to  take  any  steps  to  avoid  the  deed, 
and  that  the  bringing  the  action  is  sufficient  Our  judg- 
ment will  be  for  the  plaintiff,  on  account  of  the  insufficiency 
of  the  rejoinder. 

Judgment  for  the  Plaintiffi 

{a)  2  Lutw.  1489. 


Qtuere,  whe- 
ther the  19th 
section  of  the 
6  &  6  Vict.  c. 
122,  (which 
^res  the  de- 
fendant costs, 
in  case  the 
plaintiff  shall 
not  recover 
the  amount  for 
which  he  filed 
an  affidavit  of 
debt  under 
that  act.  if  it 
shall  appear 
to  the  Court 
that  he  had  not 
reasonable  or 
probable  cause 
for  making  an 
affidavit  to 
that  amount,) 
applies  to  a 
case  referred 
to  arbitration. 
In  an  action 
for  work  and 
labour,  the 
plaintiff  by  his 
particulars, 
claimed  a 
balance  of 
T2L  Of.  8rf., 
and  filed  an 
affidavit  of 


CASES  ON    POINTS  OF   PRACTICE,   EXCH. 


HiooiNSON  V.  Broadhubst. 

JL  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  defendant  should  not  be  allowed  his  costs,  under 
the  5  &  6  Vict  c.  122,  s.  19  (a),  on  the  ground  that  he  did 
not  recover  the  amount  for  which  he  filed  an  aflSdavit  of 
debt  under  that  statute.  It  appeared  from  the  affidavits  on 
the  part  of  the  defendant,  that  he  had  employed  the  plain- 
tiff to  paint  a  house,  and  that  before  action  brought,  the 
plaintiff  delivered  two  bills  amounting  to  162^  85.  The 
amount  indorsed  upon  the  writ  was  85^  85.,  and  the  par- 
ticulars of  demand  delivered  with  the  declaration,  stated 


(a)  Section  19,  enacts,  "That 
in  every  action  brought  after  the 
commencement  of  this  act,  where- 
in any  such  creditor  is  plaintiff 
and  any  such  trader  is  defendant, 
and  wherein  the  plaintiff  shall 
not  recover  the  amount  of  the 
sum  for  which  he  shall  have  filed 
an  affidavit  of  debt  under  the 
provisions  of  this  act,  such  de- 
fendant shall  be  entitled  to  costs 
of  suit,  to  be  taxed  according  to 
the  custom  of  the  Court  in  which 


same  Court,  direct  that  such 
costs  shall  be  allowed  to  the  de- 
fendant; and  the  plaintiff  shall, 
upon  such  rule  or  order  being 
made  as  aforesaid,  be  disabled 
from  taking  out  any  execution 
for  the  sum  recovered  in  any 
such  action,  unless  the  same 
shall  exceed,  and  then  in  such 
sum  only  as  the  same  shall  ex- 
ceed, the  amount  of  the  taxed 
costs  of  the  defendant  in  such 
action  ;  and  in  case  the  sum  re- 
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the  debt  to  amount  to  169L  16«.,  and  after  giving  credit       1848. 
for  97 A  15$.  6dL,  paid  on  account,  claimed  a  balance  of    HiGorNsoii 

722.  0$.  Sd. ;    a  notice  was  annexed   to  the  pardculars,  _      «• 

Beoaouurst. 
requiring  immediate  payment  of  72  A  Ot.  Sd.     The  defendant 

offered  27/.  in  discharge  of  debt  and  costs,  which  being 

refused,  the  defendant,  in  order,  as  it  was  sworn,  to  avoid 

i^pearing  before  the  Court  of  Bankruptcy,  took  out  a 

summons  to  stay  proceedings  on  payment  o(5lL  4«.,  which 

was  dismissed  on  account  of  the  plaintiff  claiming  a  larger 

sum.     The  plaintiff  then  proceeded  under  the  5  &  6  Vict 

c.  122,  ss.  11  &  12  (a),  filed  an  affidavit  in  the  District 


(a)  Section  11,  enacts,  "That 
if  any  creditor  of  any  trader, 
within  the  meaning  of  this  or 
uaj  other  statute  relating  to 
bankrupts  now  or  hereafter  to 
be  in  force,  shall  file  an  affidavit 
in  the  Court  authorized  as  here« 
inafter  provided  to  act  in  the 
prosecution  of  fiats  in  bankruptcy 
in  the  district  (to  be  described 
as  herein-after  mentioned)  in 
which  such  debtor  shall  reside, 
or  in  the  Court  of  Bankruptcy  if 
snch  debtor  shall  not  reside  in 
any  such  district,  in  the  form 
specified  in  schedule  hereunto 
annexed  (A.  No.  1),  of  the  truth 
of  his  debt,  and  of  the  debtor,  as 
he  verily  believes,  being  such 
trader  as  aforesaid,  and  of  the 
delivery  to  such  trader,  personally, 
of  an  account  in  writing  of  the 
particulars  of  his  demand,  with  a 
notice  thereunder  requiring  im- 
mediate payment  thereof,  in  the 
form  specified  in  the  said  sche- 
dule (A.  No.  2\  it  shall  be  lawful 
for  the  Court  in  which  such  affi- 
davit shall  be  filed,  as  the  case 
may  be,  to  issue  a  summons  in 
writing,  in  the  form  specified  in 
the  said  schedule  (A.   No.    3), 


calling  upon  such  trader  to  i^ 
pear  before  such  Court,  and 
stating  in  such  summons  the 
purpose  for  which  such  trader  is 
called  upon  by  such  summons  to 
appear  as  herein-after  provided.'* 
Section  13,  enacts,  "That  if 
any  such  trader  so  summoned  as 
aforesaid  shall  not  come  before 
such  Court  at  the  time  appointed 
(having  no  lawful  impediment 
made  known  to  and  proved  to 
the  satisfaction  of  the  Court  at  the 
said  time,  and  allowed),  or  if  any 
such  trader,  upon  his  appearance 
to  such  summons  as  aforesaid,  or 
at  any  enlargement  or  adjourn- 
ment thereof,  (as  the  case  may 
be),  shall  refuse  to  admit  such 
demand,  and  shall  not  make  a 
deposition,  in  the  form  herein- 
before mentioned,  that  he  believes 
he  has  a  good  defence  to  such 
demand,  then  and  in  either  of 
the  said  cases,  if  such  trader 
shall  not,  within  fourteen  days 
after  personal  service  of  such 
summons,  or  within  such  en- 
larged time  as  may  be  granted  to 
him  in  that  behalf,  pay,  secure, 
or  compound  for  such  demand  to 
the  satisfaction  of  such  creditor. 
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1843. 
' V ' 

HI6GIN8ON 

V. 
BftOADHUEST. 


Court  of  Bankruptcy,  by  which  he  claimed  72L  0$.  Sd. 
The  defendant  pleaded  to  the  action  the  general  issue, 
payment,  and  set-off,  and  the  cause  came  on  for  trial  at 
the  Liverpool  Assizes,  when  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  certificate  of  an  arbitrator,  the  costs 
of  the  cause  to  abide  the  event,  and  the  costs  of  the  re- 
ference and  certificate  to  be  in  the  discretion  of  the  arbitrator. 
The  arbitrator  certified  that  the  verdict  for  the  plaintiff 
should  stand  for  25/.  only,  and  that  the  plaintiff  and  de- 
fendant should  each  bear  a  moiety  of  the  costs  of  the 
reference  and  certificate.  The  work  had  been  valued  by 
competent  persons  on  behalf  of  the  defendant,  at  less  than 
the  amount  paid  on  account,  and  an  appointment  had  been 
made  at  the  request  of  the  plaintiff's  attorney  for  a  valuation 
on  behalf  of  the  plaintiff,  which  appointment  was  not  kept. 


or  enter  into  a  bond,  in  euch  sum 
and  with  two  sufficient  sureties 
as  such  Court  shall  approve  of» 
to  pay  such  sum  as  shall  be  re- 
covered in  any  action  which  shall 
have  been  brought  or  shall  there- 
after be  brought  for  the  reco- 
vering of  the  same»  together  with 
such  costs  as  shall  be  given  in 
such  action,  every  such  trader 
shall  be  deemed  to  have  com- 


such  plaintiff  by  way  of  set-off 
against  such  judgment,  and  such 
trader  shall  not  within  fourteen 
days  after  notice  in  writing  per- 
sonally served  upon  him  requiring 
immediate  payment  of  such  judg- 
ment debt,  pay,  secure,  or  com- 
pound for  the  same  to  the  satis- 
faction of  such  plaintiff,  he  shall 
be  deemed  to  have  committed  an 
act  of  bankruptcy  on  the  fifteenth 
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The  aflSdavit  on  behalf  of  the  plaintiff  stated,  that  at  the    ^  ^^^'  ^ 
dme  the  defendant  made  the  offer  of  27L,  he  delivered    Higoinson 
particulars  of  set-off  amounting  to  47/L  It.  2d. ;  that  no  broadhumt. 
complaint  was  made  of  the  badness  of  the  work,  nor  was 
there  any  reason  to  believe  that  the  action  would  be  de- 
fended on  any  other  ground  than  that  of  set-off;  but  that 
before  the  arbitrator  the  defendant  withdrew  his  plea  of 
set-off,  and  set  up  as  a  defence  the  badness  of  plaintiff's 
work  and  materials. 

Cromptan  shewed  cause,  first,  the  statute  does  not 
apply  to  cases  determined  by  the  award  of  an  arbitrator. 
Applications  under  this  statute  must  be  governed  by 
analogy  to  the  proceedings  under  the  43  Geo.  3,  c.  46, 
8.  3.  In  Keene  v.  Deeble  (a),  the  defendant  being  held  to 
special  bail  for  28iL,  paid  2L  into  Court,  and  the  cause 
before  trial  was  referred  to  an  arbitrator,  the  costs  to  abide 
the  event.  The  arbitrator  awarded  to  the  plaintiff  the  sum 
of  liL  19^.,  and  that  was  held  not  to  be  a  case  within  the 
43  Geo.  3.  Abbott^  C.  J.,  in  delivering  judgment,  says, 
**  In  the  present  case  the  cause  was  stopped  in  its  progress, 
by  an  agreement  to  refer  all  matters  in  difference,  and  it 
was  made  a  part  of  the  rule  that  the  costs  should  abide 
the  event  of  the  award.  I  am  of  opinion,  that  money 
awarded  on  such  a  reference  is  not  money  recovered  within 
the  meaning  of  the  act ;"  and  Littledaky  J.,  says,  **  I  think 
that  the  word  recovered  as  used  in  this  statute  bears  the 
technical  legal  sense,  recovered  by  the  consideration  and 
judgment  of  the  Court."  In  Holden  v.  RaUt  {b\  the  de- 
fendant having  been  arrested,  the  cause  was  referred  to 
arbitration  before  declaration  by  a  Judge's  order,  which 
directed  that  the  costs  of  the  suit,  reference,  and  award, 
•*  should  abide  the  event  in  like  manner,  as  upon  a  verdict" 
The  arbitrator  awarded  that  defendant  should  pay  a  less 
sum  than  that  for  which  the  defendant  was  arrested,  and 

(a)  3  B.  &  C.  491 ;  S.  C.  5  D.  &  R.  383. 
(6)  2  Ad.  &  E.  445 ;  S.  C.  4  N.  &  M.  466, 
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the  Court  refused  to  give  the  defendant  the  costs  of  either 
suit  or  of  the  reference,   Thompson  v.  Atkinson  (a).     The 
g      ••  clause  in  question  is  of  a  penal  nature,  and  the  Court  will 

not  extend  its  construction.  Secondly,  the  affidavits  on 
the  part  of  the  defendant  do  not  shew  a  want  of  reasonable 
or  probable  cause  for  proceeding  in  the  Court  of  Bankruptcy 
for  12L  0$.  Sd.  Lastly,  such  a  case  is  made  out  by  the 
affidavits  on  behalf  of  the  plaintiff. 

Watson^  in  support  of  the  rule.  As  to  the  first  point, 
the  present  case  is  distinguishable  from  those  cited,  since 
this  is  not  a  reference  of  the  cause  and  of  all  matters  m 
difference,  but  of  the  case  only,  and  the  arbitrator  is 
placed  in  the  situation  of  a  jury.  It  is  conceded  that  where 
the  submission  is  by  Judge's  order,  it  is  not  within  the 
statute.  (The  Court  then  requested  him  to  support  the 
rule  on  the  other  points).  Under  the  43  Geo.  3,  it  has 
been  held,  a  plaintiff  must  not  only  have  a  cause  of  action 
to  the  amount  for  which  he  holds  the  defendant  to  bail,  but 
must  also  have  reasonable  ground  to  suppose  that  he  can 
prove  his  claim  by  evidence,  Lewu  v.  Ashton  {b\  Robinson 
r.  Whitehead  {cy 

Parblb,  B. — ^It  is  not  necessary  to  give  an  opinion  upon 
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believe  that  the  only  dispute  was  about  the  amount  of  set- 
off. The  defendant,  however,  never  offered  any  evidence 
before  the  arbitrator  in  support  of  his  set-off.  It  is  clear, 
that  the  burden  of  proof  lay  with  the  defendant,  and  he 
ought  to  make  out  to  the  satisfaction  of  the  Court,  that  there 
has  been  a  want  of  reasonable  or  probable  cause,  which  he 
has  fiuled  to  do. 


1843. 
^ >/ ' 

HlGGINSON 
V, 

Bboadhubst. 


Gurnet  and  Rolfe,  B.s,  concurred. 


Rule  discharged  (a). 


(a)  It  has  been  decided  by 
commissioners  WUliatns  and  Fan- 
bkmque,  after  consideration,  that 
a  plaintiff  who  has  recovered  a 
verdict,  cannot  proceed  under  the 
above  statute  during;  the  time 
which  intervenes  between  the 
verdict  and  final  judgment,  since 
the  13th  section  contemplates  a 


period  prior  to  verdict,  and  the 
20th  section  only  applies  to  cases 
in  which  the  plaintiff  has  ob- 
tained judgment,  and  is  in  a  sit- 
uation to  issue  execution.  RaM" 
say  V.  hymu  and  Another — Court 
of  Bankruptcy,  October  23rd, 
1843.  Hurlstone  for  defendant. 
AdUngton  4*  Co,  for  plaintiff. 
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1843. 


Where  it  ap- 
peared opon 
the  face  of  the 
affidavit,  that 
the  defendant 
was  abroad,  die 
Court  refused 
to  grant  a  mle, 
(under  the  1  & 
2  Viet,  c  110, 
8.  18,)  calling 
upon  him  to 
shew  cause 
why  he  should 
not  pay  a  cer- 
tain  sum  of 
money,  due  on 
I  tiwEfd  t  the 


Wilson  v.  Foster. 

JUaNNING,  Serjt,  moved  for  a  rule,  (under  the  1  &  2 
Viet  c.  110,  s.  18,)  calling  upon  the  defendant  to  shew 
cause  why  he  should  not  pay  the  sum  of  136/.  awarded  to 
be  due  from  him  to  the  plaintiff  in  this  cause,  together  with 
Z6L  costs ;  and  he  also  prayed  that  service  of  the  rule,  by 
leaving  a  copy  of  the  same  at  the  defendant's  last  known 
place  of  abode,  and  by  sticking  up  a  copy  in  the  Master's 
oflSce,  should  be  deemed  a  good  service.  From  the  affidavits, 
it  appeared,  that  the  cause  had  been  referred  to  arbitration 
by  a  deed  of  submission  :    and  that  the  submission  had 
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but  that  of  bringing  a  party  into  contempt  [Tindaly  C.  J.  1843. 
— You  have  a  remedy  by  action  ;  and  that  being  so,  ought  wilson 
we  to  put  in  force  the  extraordinary  powers  of  the  Court  «'• 

for  such  a  purpose  as  you  have  in  view,  which  is,  in  effect, 
to  bring  the  defendant  into  contempt  ?  Mauk,  J. — Even 
if  it  is  not  contempt,  your  proceedings  are  in  the  nature  of 
an  action,  and  an  action  cannot  be  carried  on  while  a  man 
is  out  of  the  kingdom,  and  no  service  of  process  has  been 
effected  on  him.  Suppose  it  was  an  action  on  a  judgment, 
could  you  proceed  in  it  without  service  of  process  ?  Or, 
suppose  you  were  proceeding  by  scire  facias  on  a  judgment, 
could  you  do  anything  without  serving  the  defendant?] 
The  object  of  the  plaintiff  here  was  not  to  bring  the  de- 
fendant into  contempt,  but  to  take  certain  goods  belonging 
to  him  remaining  in  this  country.  [Tindal^  C.  J. — You  may 
effect  your  object  by  proceeding  to  outlawry  against  the 
defendant]  The  affidavits  shewed  that  the  defendant  was 
aware  of  the  terms  of  the  award ;  for  a  letter  was  set  out 
which  had  been  received  from  him,  in  which  he  spoke  of  it 
as  a  ^^  rascally  award." 

TiNDAL,  C.  J. — As  at  present  advised,  I  think  you  are 
not  entitled  to  your  rule.  If  you  can  find  any  authority 
for  it,  you  may  renew  your  motion. 

Maule,  J. — You  are  seeking  to  introduce  into  these 
proceedings,  a  judgment  against  a  person  who  is  out  of  the 
country,  such  judgment  being  obtained  by  a  fictitious  service, 
which,  in  fiact,  does  not  take  place  at  all. 

Rule  refiised. 


VOL.  I.  K  K  D.   &    L. 
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In  an  action 
for  calls,  the 
particulan  of 
demand  claim- 
ed 150/.  for 
calls  npon  150 
shares,  and 
also  180/.  for 
calb  upon  180 
shares.     The 
defendant 
pleaded  pay- 
ment.    The 
defendant 

holding  other 
_t- — ^  jjj  ^^ 


same  company, 
the  arbitrator 
required  e?i- 
denee  that  cer- 
tarn  payments 
proved  to  have 
been  made, 
were  made  in 
respect  of  the 
spc^cific  shares 
in  dispute, 
which  involved 
the  production 
of  evidence  as 
to  other  shares; 
Bdd,  that  he 
had  not  ex- 
ceededhis 
authority. 


The  Eastern  Counties  Railway  Company  r. 
Robertson. 

jI  ALFOURDy  Seijt,  moved  on  the  part  of  the  defendant, 
for  a  rule  to  shew  cause  why  the  award  made  in  this  case 
should  not  be  set  aside,  on  the  ground  that  the  arbitrator 
had  exceeded  his  authority.  The  declaration  stated  that 
the  defendant  being  the  proprietor  of  200  shares,  was  in- 
debted to  the  company  for  calls,  in  the  sum  of  400t  The 
particulars  of  demand  stated  that  the  defendant  was  in- 
debted to  the  company  in  the  sum  of  150/.  for  a  call  of  li 
per  share  upon  150  shares,  and  also  in  the  sum  of  180Z.  for 
a  second  call  of  1/.  per  share  on  180  shares,  making  in  all 
3307.  The  defendant  pleaded  nunquam  indebitatus,  pay- 
ment, and  a  set-off.  The  cause  was  referred  to  a  barrister, 
on  the  usual  terms,  and  the  arbitrator  had  made  an  award, 
by  which  he  found  all  the  issues  for  the  plaintifis,  and  directed 
the  defendant  to  pay  the  whole  amount  claimed,  and  also 
the  costs  of  the  reference  and  of  the  award.  It  appeared 
fix>m  the  evidence  given  before  the  arbitrator,  that  the  de- 
fendant was  the  proprietor  of  640  shares  at  the  time  when 
the  first  call  was  made,  and  of  1200  shares  when  the  second 
was  made,  and  the  arbitrator  had  required  the  defendant 
his  i]lc 


TMNITY   TBRM,   6   VICT.  499 

been  ten  acres  of  land,  the  arbitrator  might  have  inquired  1843. 

about  other  acres,  if  that  inquiry  had  been  necessaiy  to  x^e  EASTRaM 

enable  him  to  decide  upon  the  right  to  the  disputed  ten  ^^^^^^ 

acres.  o. 

x>    1        r      ji  Robertson. 
Kule  refuseo. 


the 
iue. 


Wilkes  v.  Hopkins  and  Another. 

A.SSUMPSIT.  The  declaration  stated,  that  before  and  The  plaintiff 
at  the  time  of  making  the  promise  by  the  defendants  J^rOT^ta" 
thereinafter  mentioned,  the  defendants  carried  on  business  w  *  ^\ 

drawn  and 

under  the  firm  and  style  of  the  New  Bridge  Coal  Com-  indorsed  by  the 

pany,  and  that,  in  consideration  that  the  plaintiff  at  the  Sei^dants'  ac- 

request  of  the  defendants,  and  for  their  accommodation,  ^™^*^^"' 

would  draw  a  bill  of  exchange  on  the  defendants  for  the  demnify  the 

plaintiff:  al- 

8um  of  12R  10^.,  and  would  deliver  the  same  to  the  de-  feginf  for 
fendants :  they,  the  defendants,  promised  the  plaintiff  that  ^^  defendwiti 
they  would  duly  pay  the  said  bill  when  due,  and  would  ^J  °^  P*7 
save  harmless  and  indemnify  the  plaintiff  against  the  pay-  and  that  the 
ment  of  the  said  sum  of  121 L  lOs.,  and  all  charges  and  Uiercbydam. 
expenses  he  should  bear,  sustain,  or  to  which  he  might  be  Jlatlhe  de^ 
put.     It  then   alleged   that  the  plaintiff,  relying  on  the  fendants  did 
promise  of  the  defendants,  on  the  25  th  of  June,   1835,  the  plaintiff 
drew  a  bill  on  the  defendants,  and  directed  the  same  to  ^fi'ed,  con- 
them,  by  the  style  of  the  New  Bridge  Coal  Company,  and  fjj^jj^^  * 
requested  them,  two  months  after  the  date  thereof,  to  pay  ff^  bad  on 

special  demur- 

to  his  order  121/1  lOs.  value  received,  and  at  their  request  rer,  for  not 
indorsed  the  bill  to  them,  and  that  they  negotiated  the  ^et^iS^V*^ 
same;  and  that  on  the  23rd  of  August,  when  the  biQ 
became  due,  according  to  the  tenor  and  effect  thereof, 
the  defendants  were  required  to  pay  the  same ;  yet  that 
the  defendants,  not  regarding  their  promise,  did  not,  nor 
would  then,  or  at  any  other  time,  pay  the  same,  but  wholly 
refiised  so  to  do ;  by  means  and  in  consequence  whereof, 
the  plaintiff,  as  the  drawer  of  the  bill,  was  compelled  to 

K  K  2 
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pay,  and  paid  the  holder  of  such  bill  lOl  for  interest  and 
charges  thereon ;  and  also  10/.  for  costs  and  charges  in- 
».  curred  by  the  plaintiff,  on  occasion  of  his  being  sued  by  the 

and  Another,  holders,  and  other  costs  and  charges. 

Plea,  by  the  defendant  NichoUs,  that  the  defendants  did 
duly  pay  the  bill  when  it  became  due,  and  that  the  plaintiff 
did  not  bear,  nor  was  he  put  to  any  costs  or  charges  by 
reason  of  his  drawing  such  bill,  modo  et  forma,  concluding 
with  a  verification. 

To  this  plea  there  was  a  special  demurrer  and  joinder. 


Dawlingy  Seijt.,  in  support  of  the  demurrer,  argued  that 
the  plea  was  clearly  bad,  as  it  contained  a  direct  traverse 
of  the  allegation  contained  in  the  declaration ;  and  ought^ 
therefore,  to  have  concluded  to  the  country. 

Talfourdy  Seijt.,  contr^  relied  on  Ansell  v.  Smith  (a), 
and  Goodchild  v.  Pledge  {b). 


TiNDAL,  C.  J. — Can  there  be  any  doubt  in  the  case  of 
an  action  for  the  breach  of  a  covenant  to  repair,  and  a  plea 
by  the  defendant  alleging  that  he  did  repair,  that  such  a 
plea  must  conclude  to  the  country  ?  The  plea  here  is  a 
direct  denial  of  the  breach  of  contract,  and  should,  there- 
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1843. 

GOLDSCHMIDT  17.    HaBILET. 

Sir  T.  WILDEy  Seijt,  had  obtained  a  rule,  calling  upon  "Wie  proceed! 
the  assignees  of  the  defendant  to  show  cause  why  the  sum  goods  under  an 
of  395i  2*.  Orf.,  the  amount  levied  under  an  execution  in  ^1|J^°^^* 
the  cause,  should  not  be  paid  out  of  Court  to  the  plaintiff,  io">«y»  »''*!»<* 

^       *  *  by  reison  of  a 

out  of  the  proceeds  arising  from  the  sale  of  the  defendant's  prior  act  of 
effects.  It  appeared,  from  the  affidavits,  that  in  January,  under tbe6 
1841,  four  several  writs  of  fi.  fe.,  in  the  several  causes  of  ^^oe^'^wome 

Linnit  v.  Hamkty  Miller  v.  Hamlet^  Miller  v.  Hamlet^  and  "t^^  » the 

aniffnees  for 
Linnit  v.  Hamlet^  were  issued  against  the  defendant,  under  the  benefit  of 

which  the  sheriff  of  Bucks  in  the  months  of  January  and  of^credUon ;  ^ 

February,  1841,  levied  the  sum  of  6,19U  19*.  3A  upon  the  "^^J^^ji^'J* 

goods  of  the  defendant    All  these  writs  were  founded  upon  the  hands  of 
n     '  .  1        1        1   ^      t  /.        the  sheriff,  to 

warrants  of  attorney,  given  by  the  defendant  to  confess  any  writs  of 

judgment.  On  the  16th  of  March  following,  the  plaintiff  S^i^Tc^rons. 
obtained  final  judgment  in  this  action,  which  was  adversely  I*!**^^?"** 
commenced  and  prosecuted,  and  on  the  same  day,  a  fi.  fa.  fiat  issued, 
issued  thereon  to  the  sheriff  of  Bucks,  which  was  duly 
levied  on  the  defendant's  effects  on  the  17th  of  March. 
On  the  15  th  of  March,  a  docket  was  struck  against  the  de- 
fendant, and  on  the  20th  of  the  same  month,  a  fiat  issued. 
Between  the  17  th  and  the  20th  of  March  four  other 
writs  of  fi.  fa.  were  lodged  with  the  sheriff,  on  judgments 
obtained  in  actions  adversely  commenced  against  the  de- 
fendant On  the  30th  of  March,  a  Judge's  order  was  ob- 
tained, directing  the  sheriff  to  bring  the  proceeds  of  the 
sales  into  Court,  and  that  issues  should  be  tried,  in  which, 
the  respective  execution  creditors  in  the  nine  several  actions 
should  be  the  plaintiffs,  and  the  assignees  of  Hamlet  the 
defendants ;  that  the  question  to  be  tried  should  be,  whether 
the  executions  were  valid  against  the  fiat,  as  to  each  action, 
and  that  the  assignees  should  elect,  before  the  15th  of 
April  following,  which  executions  they  would  contest 
The  assignees  declined  to  contest  the  validity  of  the  ex- 
ecution obtained  by  the  plaintiff  in  this  action,  or  the  four 
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1848.        subsequent  executions,  but  they  elected  to  try  the  validity 
GoLDficHMuyr  ^^  ^^®  ^^^^  executions  prior  to  that  of  the  plaintiff,  and  the 
J-  ••  issue  o{  Linnit  v.  Chaffers  and  others  was  accordingly  tried 

in  the  Court  of  Queen's  Bench  on  the  10th  of  February, 
1842,  when  the  assignees  obtained  a  verdict.  A  rule  nisi 
was  subsequently  granted  for  a  new  trial,  but  in  Easter 
Term  last,  the  Court  of  Queen's  Bench  discharged  the 
rule,  and  pronounced  judgment  in  favour  of  the  assignees. 

Bompas,  Seijt.,  now  shewed  cause  on  behalf  of  the  as- 
signees. The  money  paid  into  Court  belongs  to  the 
assignees.  The  question  depended  upon  the  words  of  the 
108th  section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16.  That 
section  enacts,  "that  no  creditor  having  security  for  his 
debt,  or  having  made  any  attachment  in  London,  or  any 
other  place,  by  virtue  of  any  custom  there  used,  of  the 
goods  and  chattels  of  the  bankrupt,  shall  receive  upon  any 
such  security  or  attachment  more  than  a  rateable  part  of 
such  debt,  except  in  respect  of  any  execution  or  extent 
served  and  levied,  by  seizure  upon,  or  any  mortgage  of,  or 
lien  upon  any  part  of  the  property  of  such  bankrupt  before 
the  bankruptcy :  provided,  that  no  creditor,  though  for  a 
valuable  consideration,  who  shall  sue  out  execution  upon 
any  judgment  obtained  by  default,  confession,  or  nil  dicit, 
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8iud,  that  the  second  mortgagee  could  claim,  except  sub-        1843. 
sequently  to  the  first  mortgage  debt?  The  sole  object  of  goldschiiiot 
the  Bankrupt  Act  was  to  divide  the  property  of  the  bank-  "• 

mpt  equally  among  all  his  creditors,  and  not  to  give  priority 
to  any.  It  is  submitted  that  the  property  belongs  to  the 
first  as  against  the  subsequent  execution  creditor,  and  that 
the  first  execution  creditor  would  hold  it  in  trust  for  the 
benefit  of  the  assignees.  The  provision  that  the  creditor 
who  sues  out  execution  upon  a  judgment  obtained  by 
default  is  not  to  avail  himself  of  the  execution  to  the 
prejudice  of  other  &ir  creditors,  refers  to  creditors  under 
the  bankruptcy,  and  to  them  only. 

ChanneUy  Serjt,  also  shewed  cause  on  behalf  of  the 
respective  plaintifiis  in  the  two  causes  of  Miller  v.  HanikL 
The  108th  section  contains  an  enacting  clause,  an  exception, 
and  a  proviso.  The  enacting  clause  prevents  a  creditor, 
who  has  security  for  his  debt,  (which  is  the  case  of  an 
unsatisfied  execution  creditor,)  bom  having  the  full  benefit 
of  his  security,  unless  the  execution  has  been  levied  before 
bankruptcy.  The  executions  in  these  two  causes  were 
levied  before  bankruptcy  ;  and  the  plaintiffs  in  them, 
therefore,  were  within  the  exception,  and  but  for  the 
operation  of  the  proviso,  would  have  been  entitled  to  the 
full  benefit  of  it.  The  fair  construction  of  the  proviso  is, 
that  in  the  executions  therein  specified,  the  execution  cre- 
ditor shall  not  have  the  full  benefit  of  his  security,  but  is  to 
transfer  that  security  to  the  general  body  of  creditors ;  the 
intention  of  the  act  being  thereby  to  increase  the  general 
fimd,  out  of  which  he  would  be  paid  rateably  vrith  them. 
He  cited  Wymer  v.  Kemble  (a),  and  Morland  v.  Pellatt  (i). 

Sir  T.  Wilde,  Seijt,  in  support  of  the  rule.  An  ex- 
ecution  on   a   judgment  in   an  action   commenced  and 

(a)  6  B.  &  C.  479  ;  S.  C.  9  D.  &  R.  511. 

(b)  8  B.  &  C.  722;  S.  C.  3  M.  &  R.  411. 
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1843.       prosecuted    adversely,   and  executed  before   bankruptcy, 
J"     ^  binds  the  property  to  all  intents  and  purposes,  subject  to 

o.  any  previous  available  execution.     AU  the  executions  prior 

to  that  of  the  plaintiff  in  this  action  have  been  set  aside, 
and  the  assignees  are  not  in  a  condition  to  set  up  the  rights 
of  those  execution  creditors  whom  they  themselves  have 
defeated. 

TiNDAL,  C.  J. — I  do  not  see  the  great  diflBculty  in  this 
case  which  my  Brother  Bompas  perceives  in  it  His 
argument  is,  that  the  assignees  have  a  vested  interest  in 
the  proceeds  of  those  executions,  which  have  been  de- 
clared to  be  invalid  as  against  the  fiat ;  but  there  are  no 
words  in  the  108th  section  which  either  import  that  the 
proceeds  of  those  executions  are  to  be  transferred^  (which 
was  the  phrase  used  by  my  Brother  Channell^)  to  the  as- 
signees, or  that  the  assignees  are  to  stand  in  the  place  of 
the  execution  creditors,  as  to  the  proceeds  of  those  exe- 
cutions. In  fact,  the  assignees  do  not  claim  under  the 
execution  creditors,  but  under  the  bankrupt  It  seems  to 
me,  that  all  that  has  been  done,  has  been  to  order  the 
sheriff  not  to  pay  to  the  first  four  execution  creditors,  the 
amounts  for  which  executions  were  levied,  but  I  see  nothing 
in  that  determination  which  interferes  with  the  right  of  the 
five   plaintiffe  who   follow  to   receive   according  to  their 
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words  *' other  fair  creditors,"  are  to  be  confined  to  such        1843. 
creditors  as  have  no  remedy  except  under  the  bankruptcy.  Goldbchmuxt 
I  do  not  think  it  is  at  all  necessary  to  adopt  that  con-      „   «'• 
struction.     The  proviso  was  intended  to  affect  the  rights  of 
those  who  had  obtained  judgment  by  de&ult,  and  to  leave 
other  creditors  with  all  their  rights  and  remedies  unimpaired. 
The  effect  of  the  construction  contended  for  by  my  Brother 
Bompas  would  be,  to  deprive  a  creditor  who  had  obtained 
a  judgment  in  a  hostile  action,  of  the  preference  which  he 
ought  to  have  in  respect  of  his  execution,  by  means  of  an 
execution  issued  by  a  party  who  had  no  right  to  such  a 
preference. 

Maule,  J.,  concurred. 

Cresswell,  J. — The  general  rule  is,  that  a  writ  in  the 
hands  of  the  sheriff,  and  executed  by  seizure,  shall  not  be 
superseded  or  defeated  by  bankruptcy.  Certain  judgments 
are  pointed  out  in  the  108th  section,  which  are  placed  in 
this  position ;  that  until  they  are  perfectly  executed  by  the 
satisfaction  of  the  creditor,  they  shall  be  supersedable  by 
bankruptcy.  If  they  are  supersedable,  all  others  remain 
not  supersedable. 

Rule  absolute. 

Bj/leSf  Serjt.,  applied  on  behalf  of  the  sheriff,  for  some 
compensation  for  the  expenses  of  taking  care  of  the  goods, 
but  the  Court  said,  that  they  could  not  entertain  the  appli- 
cation, as  sufficient  relief  had  been  given  him  by  obtaining 
an  interpleader  rule. 
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A  dedura- 
tioii  stated, 
that  one  J.  A. 
D.  liad  refer, 
red  the  plain- 
tiff  to  the  de- 
fendant for 
information  on 
the  subject  of  a 
claim  which 
J.  A.  D.  had 
on  the  govern- 
ment, and  had 
referred  to  him, 
the  defendant, 
as  being,  and 
as  in  fact  the 
defendant  was, 
an  officer  in 
the  service  of 
goTemment, 
and  as  beinr 
able,  from  the 
means  of  know- 
ledffe  possessed 
bjT  him,  to  g^ve 
such  informa- 
tion ;  and  it 
then  alleged 
that  the  plain- 
tiff was  in- 
duced to  lend 
J.  A.  D., 
money,  in  con- 
sequence of  the 
false  repre- 


TURNLET  V.  MaCGEEGOR. 

VyASE.  The  declaration  stated,  that  whereas  before  and 
at  the  time  of  the  committing  of  the  grievances  thereinafter 
mentioned,  one  Sir  J.  A.  Douglas  had  requested  the  plaintiff 
to  advance  and  pay  to  him,  the  said  Sir  J.  A.  D.,  the  sum 
of  2500/.  upon  the  security  of  an  assignment  by  him,  the 
said  Sir  J.  A.  D.,  to  the  plaintiff,  of  the  benefit  of  a  certain 
claim  which  the  said  Sir  J.  A.  D.  had  then  alleged  to  the 
plaintiff  that  he,  the  said  Sir  J.  A.  D.,  then  had  against  her 
Majesty's  government,  for  a  large  sum  of  money,  to  wit,  a 
sum  between  19,000/.  and  20,000/.,  and  which  claim  the 
said  Sir  J.  A.  D.  had  then  alleged  to  the  plaintiflF  to  be  a 
just  claim,  and  to  have  been  entertained  by  the  said  govern- 
ment, and  to  be  sure  to  be  paid ;  and  that  thereupon  the 
plaintiff,  before  and  at  the  time  of  the  committing  of  the 
grievances  thereinafter  mentioned,  was  willing  to  advance 
and  pay  to  the  said  Sir  J.  A.  D.  the  sum  of  2500i  upon  the 
security  of  such  assignment  as  aforesaid  of  the  benefit  of  the 
said  claim,  if,  on  inquiry  of  the  defendant,  before  advancing 
and  paying  the  said  sum  on  such  security,  it  should  appear 
from  the  representations  of  the  said  defendant,  that  the  said 
claim  was  well  founded,  and  was  entertained  and  would  be 
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knowledge  possessed  by  him,  to  afford  such  infonnation;  1848. 
and  thereupon  the  plaintiff,  to  wit,  on  the  Ist  of  February,  TuawLBt 
1842,  applied  to  the  defendant  for  such  information  as  ^.  ^' 
aforesaid,  and  then  informed  the  defendant,  that  such  ap- 
plication was  made  with  reference  to  the  validity  of  the 
said  claim,  and  the  sufficiency  of  the  said  security,  where- 
upon, and  before  the  commencement  of  the  suit,  to  wit,  on 
the  day  and  year  last  aforesaid,  the  defendant,  craftily 
intending  to  deceive  the  plaintiff  in  this  behalf,  and  to 
induce  him  to  advance  the  said  sum  of  2500Z.  to  the  said 
Sir  J.  A.  D.  in  the  said  security,  falsely  and  fraudulently 
represented  to  the  plaintiff  that  the  said  claim  was  enter- 
tained by  the  said  government,  and  that,  although  not 
actually  admitted,  the  same  claim  was  sure  to  be  paid,  and 
that  the  amount  thereof  ought  to  have  been  paid  long 
before,  and  that  it  was  a  disgrace  to  the  said  government, 
that  payment  thereof  had  been  so  long  delayed,  and  that 
the  amount  of  the  said  claim  would  be  paid  in  a  few  months 
from  the  time  of  the  making  by  the  defendant  of  the  said 
representations,  and  as  he,  the  defendant,  believed,  within 
a  period  not  exceeding  three  months  from  the  time  last 
aforesaid,  and  that  he,  the  defendant,  did  not  know  why 
payment  had  been  delayed  so  long,  unless  the  then  recent 
Exchequer  Bill  Fraud,  and  the  change  in  the  government, 
had  occasioned  that  delay,  and  that  the  treasury,  (meaning 
the  officers  of  her  Majesty's  treasury)  would  take  notice  of 
a  charge  on  that  claim,  as  had  been  done  in  a  case  of  his, 
the  defendant's,  while  he  was  a  consul  abroad.  The  de- 
claration then  averred,  that  thereupon,  afterwards,  to  wit, 
on  the  24th  of  February,  1842,  the  plaintiff  advanced  and 
paid  to  the  said  Sir  J.  A.  D.,  upon  the  security  of  an  assign- 
ment of  the  said  Sir  J.  A.  D.  to  the  plaintiff  of  the  benefit 
of  the  said  claim,  the  sum  of  2500/.,  and  the  said  Sir  J.  A.  D. 
then  made,  and  the  plaintiff  then  accepted  such  assignment, 
as  a  security  for  the  repayment  of  the  said  sum  of  2500/. 
with  interest  thereon,  at  and  after  the  rate  of  6L  per  cent, 
per  annum ;   and  that  the  plaintiff  was  induced  to  advance 
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and  pay  as  aforesaid  the  said  sum  of  2500^  to  the  said  Sir 
J.  A.  D.  upon  such  security  as  aforesaid,  and  to  accept  the 
said  assignment  as  such  security,  by  the  representations  so 
made  to  him  as  aforesaid  by  the  defendant,  and  that  he,  the 
plaintiff,  advanced  and  paid  the  same  sum  to  the  said  Sir 
J.  A.  D.,  upon  such  security  as  aforesaid,  and  accepted  the 
said  assignment  as  such  security  as  aforesaid,  upon  the  faith 
of  the  said  representations,  and  believing  that  the  same 
were  true ;  whereas,  in  truth  and  in  fact,  and  as  the  de- 
fendant at  the  time  when  he  made  the  said  representations 
as  aforesaid  well  knew  the  said  claim  was  not  then  enter- 
tiuned  by  the  said  government,  nor  was  the  same,  although 
not  actually  admitted,  then  sure  or  likely  to  be  paid  within 
a  few  months  from  the  time  of  the  making  by  the  defendant 
of  the  said  representations,  nor  within  a  period  not  ex- 
ceeding three  months  from  the  time  last  aforesaid,  nor  at 
any  other  time ;  and  whereas  in  truth  and  in  fact,  and  as 
the  defendant  at  the  time  of  his  making  of  the  said  repre- 
sentations well  knew,  the  defendant  at  the  said  last-men- 
tioned time  had  no  reason  for  believing,  nor  was  it  then 
true,  that  there  was  any  intention  on  the  part  of  the  said 
government  to  satisfy  the  said  claim,  or  pay  any  sum  of 
money  in  respect  thereof  at  any  time ;  and  whereas  in  truth 
and  in  fact,  and  as  the  defendant  at  the  time  of  making  the 
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the  officers  of  the  said  treasury,  as  a  charge  on  the  said  1848. 
claim,  yet  the  amount  so  claimed  as  aforesaid,  and  on  the  tcjiiniIy 
securi^  of  the  said  assignment  of  the  benefit  whereof  the 
said  sum  of  2500/.  was  so  advanced  and  paid  as  aforesaid, 
had  not,  nor  had  any  part  thereof  been  paid  by  the  said 
government,  nor  did  nor  would  any  of  the  officers  of  the 
said  treasury  take  notice  of  the  said  assignment  as  a  charge 
upon  the  said  claim,  or  any  part  thereof,  nor  had  the  same 
claim,  or  any  part  thereof,  been  admitted,  entertained,  or  in 
any  way  recognised  by  the  said  government,  by  means 
whereof  the  said  assignment  for  securing  the  repaymentof  the 
said  sum  of  2500/.  with  interest  as  aforesaid,  was  of  no  use  or 
value  whatsoever  to  the  plaintiff,  and  he,  the  plaintiff,  had 
wholly  lost  the  said  sum  of  2500Z.  so  by  him  advanced  and 
paid  as  aforesaid,  and  all  the  interest,  benefit,  and  advan- 
tage which  would  otherwise  have  arisen  to  the  plaintiff 
firom  the  possession  and  use  thereof,  amounting  in  the  whole 
to  a  large  sum  of  money,  to  wit,  300^  and  all  benefit  and 
advantage  of  an  available  security  for  the  same,  and  had 
incurred  fruitlessly  and  without  benefit  divers  expenses, 
amounting,  to  wit,  to  300/.  in  and  about  the  procuring  and 
obtaining  of  the  said  assignment,  and  in  and  about  the 
endeavouring  to  render  the  same  and  the  security  therein 
expressed  available. 

To  the  damage,  &c. 

Third  plea.  That  the  defendant  was  not  an  officer  in 
the  service  of  the  said  government,  nor  able  from  the  means 
of  knowledge  possessed  by  him,  to  afford  information  modo 
etformd. 

Fourth  plea.  That  the  said  supposed  representation 
in  the  declaration  mentioned  was  not,  nor  was  any  part 
thereof,  in  writing,  signed,  by  the  defendant,  according  to 
the  form  of  the  statute,  rendering  a  written  instrument 
necessary  to  the  validity  of  certain  promises  and  engage- 
ments, made  and  passed  in  the  ninth  year  of  the  reign  of 
his  late  Majesty  king  George  the  Fourth,  and  that  the  said 
supposed  representation  was  verbal  only,  and  made  after 
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the  making,  passing,  and  coming  into  effect  and  operation 
of  the  same  statute.     Verification. 

Demurrer  to  both  pleas,  assigning  for  causes  of  demurrer 
to  the  third  plea  that  it  took  issue  on  matter  not  alleged  or 
implied  in  the  count,  and  that  it  tendered  an  immaterial 
issue ;  and  that,  if  available,  it  amounted  to  a  plea  of  not 
guilty.  To  the  fourth  plea,  the  causes  of  demurrer  assigned 
were,  that  it  did  not  appear  by  the  count,  nor  was  shown 
by  the  plea,  that  the  action  was  brought  to  charge  the 
defendant  upon  or  by  reason  of  any  representation  or 
assurance  made  or  given  concerning  or  relating  to  the 
character,  conduct,  credit,  ability,  trade,  or  dealings  of 
another  person,  to  the  intent  or  purpose  that  such  person 
might  obtain  credit,  money,  or  goods,  within  the  true 
intent  and  meaning  of  the  statute  in  the  said  plea  mentioned ; 
and  that  the  plea  amounted  to  not  guilty,  and  stated  what 
was  only  matter  of  evidence,  &c.     Joinder  in  demurrer. 


ChanneUy  Seijt.,  in  support  of  the  demurrers.  The 
third  plea  is  bad,  for  the  reason  assigned  as  cause  of  de- 
murrer, as  it  tenders  an  immaterial  issue.  As  to  the  fourth 
plea,  it  is  bad,  in  the  first  place,  in  point  of  substance.  It 
is  submitted  that  the  stat.  9  Geo.  4,  c  14,  s.  6,  was  not 
intended  to  apply  to  such  a  representation  as  that  stated  in 
the  declaration.     Secondly,  the  plea  is  an  argumentative 
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Lyde  v.  Barnard  {a)  y  where  the  cases  are  collected  which        1848. 
shew  the  state  of  the  law  at  the  time  of  the  passing  of  the      xuwn^ 
Stat  9  Geo.  4,  c.  14.     It  is  contended  also,  that  the  plea  is  »• 

good  in  point  of  form.  Even  if  the  plea  amounts  to  **  not 
guilty,^  the  defendant  may  set  out  his  defence  upon  the 
record.  Carr  v.  HinchcUff  (A).  [TindaU  C.  J.— That  was 
before  the  new  rules  of  pleading].  It  is  true  that  the  Court 
of  Exchequer  held  otherwise  in  Leaf  v.  Tuton^  but  that 
case  conflicts  with  the  decision  of  this  Court  in  Bamett  v. 
Glassap  (c).  There,  in  an  action  of  assumpsit  for  the  price 
of  a  copyright  bargained  and  sold,  it  was  held  that  a  defence 
on  the  ground  that  the  copyright  was  not  assigned  in 
writing,  must  be  specially  pleaded. 

ChatmeUy  Seijt,  replied. 

Cur.  adv.  vult. 

On  a  subsequent  day  the  judgment  of  the  Court  was 
delivered  by 

TiNDAL,  C.  J. — The  question  as  to  the  third  plea  is, 
whether  the  traverse  in  that  plea  is  a  traverse  of  a  material 
allegation  in  the  declaration ;  and  we  think  it  is  not  In 
that  plea,  the  defendant  denies  that  he  was  an  officer  in  the 
service  of  the  government,  and  that  he  was  able,  from  the 
means  of  knowledge  possessed  by  him,  to  afford  information 
as  alleged  by  the  plaintiff;  concluding  to  the  country. 
With  respect  to  the  first  branch  of  the  traverse,  namely, 
the  traverse  of  the  defendant's  being  an  officer,  that  is  a 
traverse  of  an  immaterial  allegation.  In  his  declaration,  the 
plaintiff  alleges  that  one  Douglas  had  referred  the  plaintiff 
to  the  defendant  for  information  on  the  subject  of  a  claim 
which  Douglas  had  on  the  government,  and  had  referred  to 
faim,  the  defendant,  as  being  an  officer,  and  as  being  able, 
from  his  means  of  knowledge,  to  g^ve  information.     It  is 

(fl)  1  M.  &  W.  101.  (c)  3  Dowl.  695,  O.  S. ;  S.  C. 

(«  4  B.  &  C.  647 ;  S.  C.  7  D.  1  Bbg.  N.  C.  633 ;  1  Scott,  621. 
&R.42. 
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true,  that  the  declaration  goes  on  to  allege  that  the  de- 
fendant was,  in  fact,  an  officer  of  the  government ;  but  thia 
is  an  immaterial  allegation.  Whether  Douglas  had  truly  or 
falsely  stated  that  the  defendant  was  an  officer  could  not  have 
the  slightest  bearing  on  the  complaint  of  the  plaintiff,  which 
is,  that  the  defendant  made  a  false  representation  to  him. 
The  first  part  of  the  traverse,  therefore,  is  bad,  as  being  a 
traverse  of  an  immaterial  allegation ;  and  the  latter  part  of 
it,  viz,  that  the  defendant  was  not  able,  from  the  means  of 
knowledge  possessed  by  him,  to  afford  information,  is  also  a 
bad  traverse,  because  the  plaintiff  has  not  alleged  that  the 
defendant  was  able  to  give  the  information.  All  that  the 
declaration  states  is,  that  Douglas  represented  to  the  plain- 
tiff that  such  was  the  case.  The  third  plea,  therefore,  is 
bad  on  special  demurrer.  As  to  the  fourth  plea,  we  think 
this  case  is  governed  by  the  decision  of  the  Court  of  Ex- 
chequer in  the  case  of  L^af  v.  Tutan,  where  there  was  a  plea 
to  a  declaration  in  assumpsit  that  the  contract  declared  on 
was  not  made  in  writing,  although  it  was  brought  within  the 
description  of  contracts  mentioned  in  the  Statute  of  Frauds, 
andthe  action  was,  therefore,  not  maintainable.  This  plea 
was  held  to  be  bad  on  special  demurrer,  as  amounting  to  an 
aigumentative  denial  of  the  contract.  We  cannot  distin- 
guish that  case  from  the  present,  and  therefore,  the  plaintiff 
must  have  judjz:ment  on  the  demurrers  to  the  third  and 
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had  a  verdict  upon  the  first  five  issues,  and  the  defendants  1B48. 
upon  the  sixth  and  seventh  issues.  In  Easter  Term  a 
rule  nisi  was  obtained,  which  was  made  absolute  in  the 
course  of  the  present  Term,  to  enter  up  judgment  for  the 
plainti£b  upon  the  sixth  and  seventh  pleas,  non  obstante 
veredicto.  No  damages  were  assessed  for  the  plaintifiRs  on 
the  trial,  as  the  issues  found  for  the  defendants  went  to 
the  whole  cause  of  action.  A  rule  having  been  afterwards 
obtained,  calling  upon  the  defendants  to  shew  cause  why  a 
writ  of  inquiry  should  not  issue  to  assess  the  damages  su»- 
tained  by  the  plaintifis. 

Manmnfff  Serjt.,  now  shewed  cause  against  it. 

Channellf  Serjt,  contra^ 

Per  Curiabl — The  plaintifis  are  bound  to  take  the  risk 
of  issuing  the  writ  of  inquiry  upon  themselves,  without 
applying  to  the. Court. 

Rule  discharged. 


Wilson  and  Another  v.  Tummoi^  tuid  Anothei'. 

J.  RESPASS  de  bonis  asportatis.  Treipass  de 

Plea,  not  guilty.  tau2!  "Pwn- 

Upon  the  trial  which  took  place  before  Parhey  B.,  at  the  ^^|j^ 

York  Spring  Assizes,  it  appeared  in  evidence,  that  a  person  ilgnnieiit  of 

ulO  ffOOuS  ID 

named  New  had  executed  an  alignment  to  the  plaintifis  Question  from 
of  the  goods  in  question,  and  thtlt  the  deed  of  assignment  beenpreTiomly 
bote  date  the  28th  of  November,  1842.     Before  its  exe-  »ervc^'^<?>» 

'  ^     summons  m 

cutibn.  New  had  been  served  with  a  summons  at  the  suit  debt  at  the 

suit  of  one  of 
the  defendants, 
B.,  citing  him  to  appear  on  the  dOth  of  November.  The  other  defendant,  C,  was  the  attorney 
issmng  it  On  the  drd  of  December,  three  men  took  possession  of  the  goods  at  A.*s  house, 
saying,  they  were  seising  under  an  execution.  They  removed  the  goods  to  the  house  of  a  third 
party,  who  subsequentlv  delivered  them  up  to  the  order  of  C.  Soth  B»  and  C.  refrtted  on 
several  occasions,  to  deliver  them  to  the  ptuntiffs  ;  the  defendant  B.  asserting  a  just  claim  to 
them,  and  C.  acting  as  his  attorney :  Held,  that  the  goods  afterwards  coming  to  the  hands  of  B. , 
and  his  refusal  to  give  them  up,  knowing  Uie  circumstances  of  the  seizure,  is  not  such  a  ratifi- 
cation of  a  previous  trespass,  as  to  make  him  liable  as  a  trespasser. 

VOU  I.  VI-  D.   &   U 
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of  the  defendant  Tummon,  issued  out  of  the  county  Court 
of  Yorkshire,  citing  him  to  appear  on  the  30th  of  No- 
vember. The  attorney  who  issued  the  writ,  was  the  other 
defendant,  one  Fretson.  New  paid  no  attention  to  the 
summons,  and  on  the  3rd  of  December  three  men  called  at 
his  house,  while  he  was  fix)m  home,  and  seized  the  goods 
mentioned  in  the  declaration,  telling  the  man  who  had 
been  left  in  possession  by  the  plaintifis  under  the  assign- 
ment, that  they  were  seizing  under  an  execution.  They 
then  deposited  the  goods  at  a  public-house  with  the  land- 
lady, a  Mrs.  Feam,  and  told  her  to  refer  any  parties  who 
might  apply  to  her,  to  the  defendant  Fretson.  The  plain- 
tifis caused  notice  of  the  assignment  to  be  immediately 
served  upon  both  of  the  defendants,  and  upon  receiving 
the  notice,  Fretson  said  he  must  consult  his  client  Tummon, 
before  he  could  determine  whether  the  goods  should  be 
given  up.  On  the  same  day,  Fretson  served  Mrs.  Feam 
with  a  notice  not  to  deliver  the  goods  to  any  but  the 
persons  from  whom  she  received  them ;  and  on  the  5th  of 
December,  he  again  served  her  with  a  notice  to  deliver  the 
goods  to  the  bearer.  On  the  9th  of  January  following,  the 
clerk  of  the  plaintifis*  attorney  went  to  Tummon,  and  asked 
if  he  would  give  him  a  note  to  Mrs.  Feam  to  deliver  up 
the  goods  which  were  at  her  house,  and  had  been  seized 


TRINITY   TBRMy   6  VICT.  515 

made.     A  verdict  was  thereupon  entered  for  both  the  1848. 

defendants,  with  liberty  to  the  plaintifis  to  move  to  enter  a  Wilson 

verdict  against  Tummon  for  2i  16*.  6i  •nd  AnoUier 

A  rule  nisi  having  been  obtained  in  Easter  Term,  to  Tummok 
enter  a  verdict  for  the  plaintifis  accordingly,  or  for  a  new 
trial 

Bylegy  Seijt,  now  shewed  cause.  The  subsequent  assent 
of  Tummon  will  not  make  him  a  party  to  the  trespass  com* 
mitted  by  the  seizure,  inasmuch  as  the  jury  have  found 
that  he  gave  no  previous  authority  to  seize  the  goods. 
Year  Book,  7  Hen.  4,  pi.  34,  Bro.  Ahr.  tit  **  Trespass,''  pL 
66,  18  Vm.  Abr.  tit  ''Ratihabition''  Wilson  v.  Barker  (a), 
4  Inst  314.  The  rule  applies  in  executions,  ex  contractu, 
as  well  as  in  trespass,  Saunderson  v.  Griffiths  (b),  Vere  v. 
Ashby{c\  Paterson  v.  Oandasequi  (d)* 

Bompas,  Seijt,  in  support  of  the  rule.  It  is  quite  evident 
that  the  goods  were  taken  for  Tummon's  use,  and  he  after^ 
wards  refused  to  deliver  them  up.  Having  done  so,  he  is 
liable  as  a  trespasser.  It  does  not  appear  that  there  was 
any  writ,  and  the  defendant  is  in  the  position  of  a  party 
who  receives  the  proceeds  of  an  execution,  when  there  has 
been  no  writ,  or  an  irregular  writ.  Menham\.  Edmondson^e), 
Rush  V.  Baker  {f\  Bro.  Abr.  tit  "  Trespass,''  pi  113, 256, 
265,  Parsons  v.  Loyd  {g).  [Mavle,  J.— In  Parsons  v.  Loyd, 
the  defendant  says,  ''  I  admit  having  imprisoned  you,  (the 
plaintifis,)  but  I  did  it  by  means  of  a  writ,"  and  to  this  it  is 
replied,  that  the  writ  was  irregular,  and  therefore  no  writ 
There  is  this  distinction  between  the  cases  of  suing  out  a 
fi.  tsi.  and  a  ca.  sa. ;  that  in  the  latter,  a  particular  individual 
is  pointed  out,  while  under  the  former  writ,  no  specific 

(a)  4  B.  &  Ad.  614 ;  S.  C.  1         ((i)  15  East,  62. 
N.  &  M.  409.  (e)  1  B.  &  P.  369. 

ifi)  5  B.  &  C.  909 ;  S.  C.  8  D.         (/)  2  Stra.  996. 
&R.  643.  (g)  3  Wils.  341. 

(c)  10  B.  &  C.  288. 

L  L  2 
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go<kls  of  the  party  are  named.]  It  is  submitted,  that  the 
defendant  has,  in  this  case,  done  what  amounts  to  the  same 
thing  as  pointing  out  the  goods  which  are  to  be  seized  by 
the  sheriff  under  a  &  fa.  If  he  had  actually  pointed  them 
out  to  the  sheriff,  he  would  be  liable  as  a  trespasser.  Here, 
he  adopts  the  act  of  seizing  the  particular  goods  in  question, 
by  refusing  to  deliver  them  up.  In  Kelcey  v.  MirUer  {a\ 
Tindal^  C.  J.,  observes,  **  Where  a  thing  is  done  by  the 
procurement  of  another,  the  procurer  is  as  much  liable  as 
the  agent  The  sheriff  and  his  employer  sail  in  the  same 
boat** 

Cur,  adv.  vulL 


TmDAL,  C.  J. — ^This  case  comes  before  us,  on  a  rule  ob- 
tained by  the  plaintifis,  to  enter  a  verdict  for  them  against  the 
defendant  Tumraon,  for  the  sum  of  2i  16*.  6d,  if  the  Court 
should  think  that  the  subsequent  ratification  made  him  liable 
as  a  trespasser  for  the  original  seizure.  The  seizure  of  the 
plaintifis'  gtxxls  was  made  by  an  officer  of  some  Court, 
without  any  previous  authority  fix)m  Tummon,  who  ap- 
peared on  the  trial  to  be  the  plaintiff  in  some  other  suit, 
the  precise  nature  of  which  did  not  transpire,  but  who  was 
found  by  the  jury  not  to  have  given  any  precedent  authority 
to  take  the  goods  of  the  plaintifls,  but  to  have  ratified  the 
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bound  by  the  act,  whether  it  be  for  his  detriment  or  ad-        1843. 

vantage,  or  whether  it  be  founded  on  a  tort  or  a  contract,       wilson 

if  it  be  done  by  his  previous  authority.     There  was  this    •^  Another 

precise  distinction  taken  in  the  Year  Booky  7  Hen.  4,  pi.  35,       Tommon 

^*  that  if  the  bailiff  take  a  heriot,  claiming  property  in  it  for 

himself,  the  subsequent  agreement  of  the  lord  would  not 

entitle  him  to  be  considered  as  the  lord's  bailiff  at  the  time. 

But  if  he  took  it  at  the  time  as  bailiff  of  the  lord,  and  not 

for  himself;   although  he  did  so  without  any  command  of 

the  lord;  yet  the  subsequent  ratification  by  the  lord  would 

make  him  bailiff  at  the  time."     The  same  dbtinction  is  laid 

down  hj  AndersoUj  C.  J.,  in  GodboWs  jReports,  p.  189.     "If 

one  have  cause  to  distrain  my  goods,  and  a  stranger,  of  his 

own  wrong,  without  any  warrant  or  authority  given  him  by 

the  other,  take  my  goods ;  not  as  bailiff  or  servant  of  the 

other,  and  I  bring  an  action  of  trespass  against  him,  can  he 

excuse  himself  by  saying  he  did  it  as  bailiff  or  servant? 

Can  he  so   father  his    misdemeanor  on    another?     H^ 

cannot,"  &c.     In  the  present  case,  the  sheriff's  officers,  who 

were  the  original  trespassers  by  taking  the  goods  of  the 

plaintifis,  were  not  the  servants  or  agents  of  the  defendant 

Tumraon,  but  the  agents  of  a  public  officer  or  minister, 

obeying  the  mandate  of  a  Court  of  justice.     They  did  not 

assume  to  act  at  the  time  as  agents  or  bailiffs  of  the  then 

plaintiff,  Tummon,  but  as  the  servants  of  another,  namely, 

the  sheriff,  by  executing  the  process  directed  to  him  by  the 

Court,  and  this  forms  the  distinction  between  the  present 

case  and  that  of  Parsons  v.  Layd,  which  was  relied  on  in 

the  course  of  the  argument     In  the  present  case,  the 

sheriff,  or  the  sheriff's  officers,  seized  under  a  valid  process, 

but  in  Parsons  v.  Loyd  the  sheriff  had  acted,  not  under  the 

authority  of  the  Court,  but   under  the  direction  of  the 

plaintiff  in  the  original  action,  who,  by  suing  out  a  void 

process,  was  in  the  same  situation  as  if  merely  he  had  really 

directed  the  sheriff  or  his  officers  to  make  the  arrest ;  and, 

on  the  latter  supposition,  where  a  ca.  sa.  or  a  fi.  fa.  has 

been  set  aside  for  irregularity,  it  becomes  a  nullity,  and  no 
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doubt  the  sheriff  acts  as  the  servant,  and  by  the  command 
of  the  plaintiff,  who  sued  it  out,  and  who  is  consequently 
liable  as  principal  for  the  act  of  his  agent.  If  the  defendant 
Tummon  had  directed  the  sheriff  to  take  the  goods  of  the 
present  plaintiflb,  under  a  valid  writ  requiring  him  to  take 
the  goods  of  another  person,  the  previous  direction  would 
undoubtedly  have  made  him  a  trespasser,  on  the  principle 
that  all  who  procure  a  trespass  to  be  done,  are  trespassers 
themselves ;  and  the  sheriff  would  be  supposed  not  to  have 
taken  the  goods  merely  under  the  authority  of  the  writ,  but 
as  the  servant  of  the  plaintiff.  But  where  the  sheriff,  acting 
under  a  valid  writ,  has  seized  the  wrong  person's  goods,  a 
subsequent  declaration  of  the  plaintiff  in  the  action,  ratifying 
and  approving  the  taking,  cannot  alter  the  character  of  the 
original  taking,  and  make  it  a  wrongful  taking  by  the  plain- 
tiff. We  think,  therefore,  that  the  defendant  Tummon  is 
not  shewn  to  be  a  trespasser,  and  that  the  rule  must  be 
dischaiged. 

Rule  discharged. 


GsEOORT  V.  The  Duke  of  Brunswick  and  Another. 
DcclaratioD,      V^  ASE.    The  declaration  stated,  that  the  plaintiff,  Barnard 
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sfiracj,  confederacy,  combination,  and  agreement  by  the        1843. 
defendants  thereinafter  mentioned,  was  about  to  become  an      ORrcoaY 
actor,  and  to  use  and  exercise  the  profession  or  occupation  «• 

of  an  actor,  for  the  emolument,  profit,  and  advantage  of  the     Bkonbwick 
plaintifi^,  and  to  perform  as  thereinafter  mentioned  in  public 
as  such  actor,  in  the  character  of  Hamlet,  in  the  performance 
(rf*a  certain  tragedy  in  a  certain  theatre,  wherein  the  per- 
formance was  duly  authorized  as  by  law  required,  to  wit,  in 
Coyent  Garden  Theatre,  in  the  county  of  Middlesex,  at  the 
request  of  one  Alfired  Bunn,  for  reward,  to  be  therefore 
paid  to  the  plaintiff  by  the  said  Alfired  Bunn,  the  then 
manager  of  the  said  theatre;   yet  that  the  defendants, 
together  with  other  persons  whose  names  were  unknown  to 
the  plaintiff,  well  knowing  the  premises,  but  contriving  and 
fiJsely  and  maliciously  intending  to  injure  and  aggrieve  the 
plaintiff,  and  to  bring  him  into  public  scandal,  shame,  and 
disgrace,  and  to  injure  the  plaintiff  in  his  said  profession  or 
occupation  of  an  actor,  and  to  prevent  him  fixim  acquiring 
any  feme,  success,  or  reputation,  gain,  or  profit  therein,  and 
to  oppress,  vex,  impoverish,  and  ruin  the  plaintiff,  heretofore, 
and  before  the  plaintiff  appeared  and  performed  in  the  said 
character  of  Hamlet  as  thereinafter  mentioned,  to  wit,  on 
the  iSth  day  of  February,  1843,  fiilsely,  wickedly,  and 
maliciously  did  among  themselves  conspire,  combine,  con- 
federate, and  agree  together,  to  prevent  the  plaintiff  firom 
performing  in  public  as  such  actor  as   aforesaid  in  the 
character  of  Hamlet,  in  the  performance  of  the  said  tragedy 
in  the  theatre  aforesaid,  and  to  prevent  the  public  audience 
which  might  be  assembled  to  witness  the  performance  of  the 
said  tragedy  in  the  said  theatre,  on  the  occasion  when  the 
pldntiff  was  to  perform  as  aforesaid,  firom  hearing  or  appre- 
ciating the  performance  of  the  said  character  by  the  plain- 
tiff as  aforesaid  in  the  said  tragedy,  and  to  compel  the 
plaintiff  to  desist  firom  the  performance  of  the  said  character, 
and  to  deter  and  prevent  the  manager  of  the  said  theatre 
firom  allowing  or  retaining  the  plaintiff  to  perform  in  such 
character  as  aforesaid  in  the  said  theatre,  and  to  prevent 
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the  plaintiff  from  exercising  his  said  profession  or  occupa- 
tion of  an  actor  in  the  said  theatre,  and  from  gaining  or 
acquiring  any  profit,  fame,  or  reputation  by  his  performance 
as  an  actor  in  the  character  aforesaid.    The  declaration  then 
went  on   to  allege  that  the  defendants,  frdsely,  and  mar 
liciously  contriving  and  intending  as  aforesaid,  afterwards, 
and  before  the  plaintiff  appeared  and  performed  as  therein- 
after mentioned,   to  wit,   on,   &c.,  in  pursuance  of  and 
according  to  the  said  conspiracy,  combination,  confederacy, 
and  agreement  had  among  [themselves  and  the  said  other 
persons  as  aforesaid,  and  in  order  to  carry  the  same  into 
fulfilment,  hired  and  engaged  divers,  to  wit,  two  hundred 
persons,  whose  names  were  unknown  to  the  plaintiff,  for 
gain  and  reward  to  them  in  that  behalf,  and  caused  and 
procured  divers,  to  wit,  two  hundred  other  persons,  whose 
names  were  unknown  to  the  plaintiff,  to  attend,  and  they 
did  accordingly  attend,  as  part  of  the  audience  in  the  said 
theatre,  on  the  occasion  when  the  plaintiff  was  to  perform  as 
aforesaid  and  did  perform  as  thereinafter  mentioned,  to  hoot, 
hiss,  groan,  and  yell  at  and  against  the  plaintiff  during  his 
performance  of  the  said  character  on  the  occasion  aforesaid, 
and  to  aid  and  assist  the  defendants,  and  the  said  unknown 
persons  first  above  mentioned,  in  carrying  into  effect  and 
fulfilment  their  unlawful  and  malicious  conspiracy,  combina- 


TRINITY   TBRBf,  6   VICT.  521 

and  intending  as  aforesaid,  after  the  pluntiff  had  become  1843. 
such  actor  as  aforesaid,  and  while  the  plaintiff  was  so  in  q/^qwy 
the  act  of  appearing  and  performing  as  such  actor  as  afore-  ^v  ^ 
said,  in  the  character  aforesaid,  in  the  performance  of  the  Bkunswick 
said  tragedy  in  the  said  theatre  before  the  siud  public 
audience,  and  continually  during  all  the  time  which  the 
jdaintiff  was  so  appearing  and  performing  as  aforesaid,  to 
wit,  on,  &C.,  in  pursuance  o^  and  according  to  the  siud 
malicious  and  unlawful  conspiracy,  combination,  confederacy, 
and  agreement  so  had  and  made  as  aforesaid,  and  in  order 
to  carry  the  same  into  fulfilment,  did,  together  with  divers 
others  of  the  siud  persons  unknown  first  above  mentioned, 
and  divers  of  the  said  persons  so  hired  and  engaged,  and 
caused  and  procured  by  the  defendants  to  attend  for  the 
purpose  in  that  behalf  above  mentioned,  then  and  there,  in 
the  said  theatre,  and  in  the  presence  and  hearing  of  the 
plaintiff,  and  of  the  said  public  audience,  hoot,  hiss,  groan, 
shout,  and  yell  at  the  plaintiff,  and  make  a  great,  hideous, 
and  intolerable  noise,  outcry,  uproar,  and  riot  at  and  against 
the  plaintiff,  and  did  instigate,  cause,  and  procure,  lead,  and 
induce  divers  and  very  many  other  persons  then  and  there 
present  in  the  said  theatre  also  to  join,  and  who  did  by 
reason  thereof  then  join,  the  defendants  in  then  and  there 
hooting,  hissing,  groaning^  shouting  and  yelling  at  the 
plaintiff,  and  in  making  such  noise,  outcry,  uproar,  and 
riot,  at  and  against  the  plaintiff  as  aforesaid,  during  the 
plaintiff's  said  performance  in  the  said  theatre,  and  in  the 
presence  and  bearing  of  the  plaintiff,  and  of  the  siud  public 
audience ;  inasmuch  that  the  plaintiff's  said  performance  of 
the  said  character  of  Hamlet  on  the  occasion  aforesaid,  could 
not,  by  reason  of  the  committing  of  the  said  grievances  by 
the  defendants  as  aforesaid,  be  heard,  understood,  or  ap- 
preciated by  the  said  public  audience  then  and  there 
assembled  in  the  said  theatre  as  aforesaid,  and  inasmuch  that 
the  plaintiff  was  by,  through,  and  in  consequence  thereof 
then  compelled  to,  and  did  desist  fiK)m  and  discontinue  the 
performance  of  the  said  character  of  Hamlet  on  the  occasion 
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aforesaid^  before  the  plaintiff  had  finished  or  completed  the 
performance  thereo£  The  declaration  then  alleged,  as 
special  damage,  that  the  said  Alfi*ed  Bunn  not  only  was 
caused,  but  induced  and  obliged  to  refuse,  and  did  refuse  to 
retain  or  allow  the  plaintiff  to  perform  at  subsequent  times 
as  an  actor  in  the  said  theatre  for  gain  and  reward  to  the 
plaintiff,  as  the  said  Alfred  Bunn  otherwise  might  and  would 
have  done,  and  that  also,  by  reason  of  the  premises,  the 
plaintiff  had  been  brought  into  public  shame  and  disgrace, 
and  had  been  hindered  and  prevented  firom  acquiring  any 
applause,  approbation,  fame,  or  reputation  as  an  actor,  and 
had  been  and  was  hindered  and  prevented  from  exercising 
his  said  profession  or  occupation  of  an  actor,  and  from 
obtaining  any  engagement  or  employment  therein,  and  had 
thereby  lost  and  been  prevented  fix)m  acquiring  all  the  gains 
and  profits  that  he  might  and  otherwise  would  have  made 
and  derived  firom  being  retained  and  allowed  by  the  said 
Alfired  Bunn  to  perform  as  such  actor  as  aforesaid  in  the 
said  theatre,  and  fix>m  the  exercising  of  his  said  profession 
or  occupation  of  an  actor,  amounting  to  a  large  sum  of 
money,  to  wit,  3000A  and  had  been  and  was  otherwise 
injured  and  damnified ;  To  the  damage,  &c. 

Fourth  {dea.     As  to  so  much  of  the  said  grievances  as 
relates  to  the  hooting,  hissing,  groaning,  shouting,  and 


and  Another. 
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say  that  during  all  that  time  the  said  B.  G.  has  been  and       1849. 
was  in  the  habit  and  practice  of  writing,  composingy  printing,      guooet 
and  publishing,  and  causing  and  procuring  to  be  written,  &C.         ^ 
in  the  said  newspaper,  and  did,  on  divers  and  very  many    Beunswick 
oocanons,  to  wit,  weekly,  and  every  week  during  that  time, 
write,  compose,  print,  and  publish,  and  cause  and  procure 
to  be  written,  &c.  in  tibe  said  newspaper,  and  did,  on  divers 
and  very  many  occasions,  to  wit,  weekly  and  every  week, 
during  that  time  write,  compose,  print,  and  publish,  and 
cause  and  procure  to  be  written,  &c.  in  the  siud  newspaper 
divers  indecent,  obscene,  lewd,  filthy,  and  disgusting  articles, 
paragraphs,  stories,  verses,  anecdotes,  and  sayings,  to  the 
great  offence  and  scandal  of  the  subjects  of  this  realm, 
against  good  morals,  and  in  open  violation  of  the  laws  of 
this  realm ;  and  that  the  said  6.  G.  so  being  such  pro- 
prietor and  publisher  of  the  said  newspaper  as  aforesaid, 
was  also,  during  all  the  time  aforesaid,  in  the  habit  and 
practice  of  writing,  &c.,  and  causing  and  procuring  to  be 
written,  &C.  in  the  said  newspaper,  and  did  on  divers  and 
very  many  occasions,  to  wit,  weekly  and  every  week  during 
that  time,  write,  compose,  &c.,  and  cause  and  procure  to  be 
written,  &c  in  the  said  newspaper  divers  &lse,  scandalous, 
malicious,  scurrilous,  and  de&matory  libels  of  and  concerning 
her  most  gracious  Majesty  the  Queen,  and  divers  other 
£dse,  &C.,  libels  of  and  concerning  divers  and  very  many 
persons  respectively,  with  intent  in  so  doing  falsely  and 
wickedly  to  injure,  defame,  vex,  and  aggrieve  her  said 
Majesty  and  the  said  persons  respectively,  and  to  bring 
them  respectively  into  ridicule,  scandal,  infamy,  and  con- 
tempt ;  and  the  said  B.  G.  so  being  such  proprietor,  &c  as 
aforesaid,  did  also  during  all  the  time  aforesidd,  on  divers 
and  very  many  occasions  write,  &c.,  and  cause  and  procure 
to  be  written,  &c.  in  the  said  newspaper  divers  wicked, 
blasphemous,  and  seditious  libels,  with  intent  thereby  to 
bring  the  laws,  religion,  and  government  of  this  realm  into 
hatred,  ridicule,  and  contempt ;   and  the  said  B.  G.  during 
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all  the  tiine  aforesaid  was,  and  still  is,  a  common  libeller 
and  de&mer  for  hire  and  gain  to  him  the  said  B.  6. ;  and 
the  said  B.  6.  during  all  the  time  aforesaid,  was  in  the 
practice  and  habit  of  obtaining  and  receiving,  and  did  on 
divers  occasions  during  that  time  obtain  and  receive  divers 
large  sums  of  money  from  divers  persons  for  and  in  con- 
rideration  of  the  said  B.  G.  on  divers  occasions  suppressing, 
and  on  divers  other  occasions  promising  to  suppress,  matter 
defiunatoiy  of  such  persons  respectively,  and  which  matter 
such  persons  respectively  were  induced  to  apprehend  and 
believe  would  be  published  concerning  them  respectively 
in  the  said  newspaper,  unless  they  respectively  made  such 
payment  to  the  said  B.  G. ;  and  that  on  divers  occasions 
during  the  time  aforesaid  divers  persons  paid  to  the  said 
B.  G.  divers  large  sums  of  money  respectively,  under  fear 
and  apprehension  of  being  libelled  and  exposed  to  public 
obloquy  and  ridicule  in  the  said  newspaper  by  the  said  B.  G., 
and  in  order  to  induce  the  said  B.  G.  to  forbear  from 
holding  them  respectively  up  to  public  obloquy  and  ridicule 
in  the  said  newspaper,  and  the  said  B.  G.  during  all  the 
time  aforesaid  notoriously  gained  his  livelihood  by  the  dis- 
honest and  disreputable  means  and  practices  aforesidd. 
And  the  defendants  further  say  that,  just  before  the  com- 
mitting of  the  said  grievances  in  the  introductory  part  of 
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said  theatre  so  assembled,  and  of  the  Subjects  of  her  said        184S. 

Majesty  in  general,  against  public  morals  and  decency,  and      GaKoo»T 

to  the  great  prejudice,  damage  and  detriment  of  divers  and         ^\ 

very  many  worthy,  respectable,  modest,  and  virtuous  per-     Brunswick 

sons,  who  by  reason  of  the  appearance  of  the  said  B.  G.  on 

such  stage,  as  such  actor,  then  were  and  thereafter  would 

be  prevented  from  attending  the  said  theatre,  or  being 

present  at  the  performances  there.     Wherefore  the  defend'^ 

ants,  being  then  present  in  the  said  theatre  as  part  of  the 

said  audience,  did  then,  in  order  to  compel  the  said  B.  6. 

to  desist  and  forbear  from  appearing  on  the  said  stage  lis 

such  actor  and  performer,  and  to  prevent,  so  fiir  as  in  theni 

lay,  the  said  scandal,  nuisance,  and  outrage,  a  little  hoot» 

hiss,  groan,  and  yell  at  the  said  B.  6.,  as  for  the  causes 

aforesaid  they  lawfully  might,  which  are  the  said  grievances 

in  the  introductory  part  of  this  plea  mentioned.     Verifica^ 

tion. 

Special  demurrer,  assigning  for  cause,  (among  others^) 
that  the  plea  was  pleaded  only  to  a  part  of  the  grievances 
mentioned  in  the  declaration,  and  which  part  of  the  said 
grievances  was  not  in  its  nature  divisible  from  the  unlawftil 
and  malicious  conspiracy  in  the  declaration  mentioned; 
and  also  that  the  plea,  although  professedly  applying  to 
only  a  part  of  the  cause  of  action,  was  bad,  for  want  of  the 
formal  commencement  of  actionem  non. 

Sheey  Seijt,  in  support  of  the  demurrer.  The  plea  is 
bad  upon  the  ground  pointed  out  in  the  causes  of  demurred, 
because  it  attempts  to  divide  that  which  is  indiTisible.  In 
Roberts  v.  Broum  (a),  which  was  an  action  for  a  libel,  the 
defendant  had  published  an  account  of  the  proceedings 
under  a  commission  of  lunacy,  which  the  plaintiff  had 
attended  as  a  witness,  and  stated  that  the  plaintiff's  testi- 
mony being  unsupported  by  that  of  any  other  person, 
fiuled  to  have  any  effect  on   the  jury.     It  stated  also, 

(a)  10  Bing.  519 ;  S.  C.  4  M.  &  Scott,  407. 
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**  Mr.  Jervis  commented  with  cutting  severity  on  the 
testimony  of  Mr.  O."  (the  plaintiff,)  and  it  was  held  that 
the  whole  taken  together  was  a  libel,  and  that  a  plea 
justifying  only  the  words  ''Mr.  Jenris  commented  with 
cutting  seyerity  on  the  testimony  of  Mr.  O.,"  was  ilL  In 
the  report  of  Ctiffbrd  v.  Brandon  (a),  there  is  a  note  at  the 
end  of  the  case,  in  which  reference  is  made  to  an  indict- 
ment by  Macklin,  the  comedian,  against  several  persons 
for  a  conspiracy  to  ruin  him  in  lus  profession.  \_Mauk,  J. 
— ^That  case  is  vety  much  like  this,  because  they  hissed 
Macklin,  not  because  he  was  a  bad  actor,  but  because  he 
had  murdered  some  one  ?]  The  objection  here  is,  that  the 
defendants  have  justified  conduct  which  may  be  harmless 
in  itself,  but  which  is  charged  in  the  declaration  as  an 
overt  act  of  conspiracy.  (He  contended  also,  that  the  plea 
was  bad,  inasmuch  as  it  did  not  commence  with  the  form  of 
actionem  non,  and  cited  Upward  v.  Knight  (b)  but  the 
judgment  of  the  Court  did  not  turn  upon  that  point.) 


Talfanrd,  Serjt,  {Wordsworth  was  with  him,)  contr^ 
Assuming  the  hissing  and  hooting  to  have  been  the  natural 
expression  of  the  feelings  of  the  defendants  at  the  time, 
that  defence  may  well  be  pleaded.  l^CressweU^  J. — Is  it 
not  part  of  the  general  issue  ? — Maule,  J. — If  you  can  shew 
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libelled  the  plaintiff^  a  proctor,  by  publishing  that  he  had        1843. 
been  suspended  three  times.     The  defendant  pleaded,  as      Gregory 
to  one  of  the  suspensions  that  the  plaintiff  had  been  once  ^ 

suspended  by  Sir  John  NxchoUy  and  this  Court  held,  that     Brunswick 
the  libellous  matter  was  divisible,  and  that  the  plea  was  an 
answer  as  to  part     That  decision  was  upheld  by  the  Court 
of  Exchequer,  after  time  taken  for  consideration,  in  WOregor 
V.  Gregory  (ci). 

TiNDAL,  C.  J. — It  appears  to  me,  that  this  plea,  which 
proposes  to  be  in  confession  and  avoidance  of  part  of  the 
charge,  does  not  sufficiently  confess  and  avoid  the  charge 
in  the  declaration.  The  declaration  states  there  is  a  con- 
spiracy, and  there  is  no  justification  of  the  conspiracy,  but 
of  one  overt  act.  The  defendants,  however,  may  have  leave 
to  amend,  on  payment  of  oosta 

The  defendants  subsequently  declined  to  amend,  and 
accordingly  there  was 

Judgment  for  the  Plaintiff. 
(a)  2  Dowl.  769,  N.  S. 


MouLSTON  V.  Wire  and  Another. 

A  RULE  had  been  obtained  on  the  part  of  Grindley,  one  Service  of  a 
of  the  defendants,  to  set  aside  the  interlocutoiy  judgment  daretion  on 
which  had  been  signed  in  this  case,  and  for  a  stay  of  pro-  j?^nt*defcnd- 
ceedings,  on  the  ground  of  irregularity,  with  costs.  The  ^^''^  "® 
affidavits  stated  that  the  defendants,  Wire  and  Grindley,  the  partner- 
carried  on  business  as  partners  at  Newington  Causeway,  in  biuincMris^ 
the   county  of  Surrey,  and  that  the  defendant  Wire  was  JISJ^feT^^r* 

the  other. 
Quarts  whether  the  service  would  be  sufficient,  if  it  appeared  that  the  snlject-matter  of  the 
declaration  related  to  a  partnership  debt 
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•nd  Another. 


served  with  two  copies  of  the  notice  of  declaration,  (one  of 
which  he  was  told  to  give  to  his  partner,)  by  delivering  them 
to  him  personally  at  the  said  place  of  business. 

BompoMf  Seijt,  shewed  cause.  The  question  is,  whether 
the  service  of  a  notice  of  decbiration  on  one  of  two  joint  de« 
fendants,  being  partners,  at  the  partnership  place  of  business, 
is  a  sufficient  service.  [Mauk,  J. — The  affidavit  does  not 
say  id  terms  that  the  subject-matter  of  the  declaration  re- 
lated to  a  partnerdiif)  debt]  It  says  that  they  are  partners 
and  therefore  it  must  be  taken  that  the  debt  was  incurred 
by  them  as  partners.  The  application  is  not  to  set  aside 
the  service,  but  the  interlocutory  judgment  altogether. 


Halcombe,  Seijt,  in  support  of  the  rule.  The  rule  was 
moved  on  the  behalf  of  the  defendant  Grindley,  who  has  not 
been  served  with  a  notice  of  declaration.  The  books  of 
practice  lay  it  doWn  as  a  strict  rule  that  the  plaintiff  must 
serve  the  notice  on  each  of  the  defendants.  [Tindal,  C.  J. — • 
Must  that  necessarily  be  a  personal  service  ?]  No,  but  the 
plaintiff  must  at  all  events  leave  the  notice  at  the  defendant's 
last  well-known  place  of  abode,  and  the  affidavits  do  not 
state  that.  It  is  only  said  that  the  service  was  effected  by 
delivering  the  copies  of  the  notice  of  declaration  to  the  de- 
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Harrison  and  Others  v.  Heathork  and  Others. 

x^HANNELL,  Serjt.,  shewed  cause  against  a  rule,  calling  '^?^J"^®"* 

upon  the  representatives  of  George  Alfred  Muskett,  one  of  relates  to  the 

the  defendants,  to  shew  cause  why  the  plaintiffs  should  not  be  ^^  argument, 

at  liberty  to  enter  up  judgment  against  Muskett  as  of  Hilary  J^^^^^^ 

Term,  1842,  or  of  such  other  time  as  the  Court  should  direct,  pro  tunc. 

affunst  one  of 
The  cause  was  tried  at  the  Guildhall  Sittings  after  Michael-  geyeral  defend- 

mas  Term,  1841,  and  a  verdict  passed  for  the  plaintiffs,  ^^^^\o\^ 
with  leave  reserved  to  the  defendants  to  move  the  Court  to  ^^t*®"*^}!^ 
have  the  verdict  entered  for  them.     The  defendants  ob-  takes  place 
tained  a  rule  nisi  accordingly  in  Hilary  Term,  1842,  and  and  before 
the   rule  was  argued  in  Trinity  Term,   1842,  when  the  J«<^«°*- 
Court  took  time  to  consider.     The  plaintiffs  having  de* 
murred  to  two  of  the  defendants'  pleas,  the  demurrers  were 
argued  in  Hilary  Term,  1843,  and  the  plaintifis  had  judg- 
ment    On  the  last  day  of  that  Term  Muskett  died.     In 
the  beginning  of  the  present  Term  the  Court  gave  judg- 
ment on  the  rule  to  enter  the  verdict  for  the  defendantSi 
and  the  rule  was  dischai^d.     It  is  submitted,  therefore, 
that  as  the  plaintifis  could  not  have  obtained  any  judgment 
entitling  them  to  execution,  until  after  the  demurrers  were 
argued,  the  judgment  ought  not,  at  all  events,  to  be  entered 
up  as  of  the  Term  which  followed   the  trial.      [Sir  T. 
IVildey  Serjt,  who  was  on  the  other  side,  said,  that  the 
plaintifis  would  be  content  to  take  judgment  as  of  the  term 
in  which  the  demurrers  were  argued.]     The  real  question 
is,  whether  judgment   ought   to  be   entered   up  against 
Muskett  at  all  ?     This  is  not  the  case  of  a  sole  defendant 
Where  there  are  several  defendants,  and  one  of  them  dies 
before  verdict,  the  remedy  at  law,  as  against  him,  is  gone. 
A  suggestion  must  be  entered  of  his  death,  and  the  action 
then  goes  on  against  the  survivors.     On  principle  it  ought 
to  be  the  same  if  the  death  takes  place  after  verdict  and 
before  judgment 
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530 


CASES   ON    POINTS   OF    PRACTICE,    C.    P. 


1843. 


Harrison 
and  Others 

V. 

Heathorn 
aod  Others. 


TiNDAL,  C.  J. — There  is  a  general  rule  that  no  person 
shall  suffer  by  the  delay  of  the  Court,  and,  therefore,  we 
must  take  the  judgment  to  refer  to  the  time  when  the 
argument  was  heard.  I  do  not  see  that  you  have  made 
out  that  there  is  any  difference  between  the  cases  of  a  sole 
defendant  and  one  of  several  defendants,  when  the  death 
has  taken  place  after  verdict 


Rule  absolute  to  enter  up  judgment  for  the  Plaintifis,  as 
of  Hilary  Term,  1843. 


It  is  a  soffi. 
dent  answer 
to  a  rule  for 
an  attachment 
against  a  wit- 
ness for  not 
obeying  a  sub- 
poBna,  that  it 
omits  to  state 
either  that  the 
original  writ 
was  served 
upon  him,  or 
that  it  was 
ihewn  to  him 
at  the  time  of 
the  sendee  of 


Smith  v.  Truscott. 

\^HANNELL,  Serjt.,  shewed  cause  against  a  rule  for  an 
attachment  against  a  witness,  for  not  obeying  a  subpoena. 
There  was  no  statement  in  the  affidavits  upon  which  the 
rule  was  obtained,  that  the  original  writ  was  served  upon 
the  witness,  or  that  at  the  time  when  the  copy  was  served, 
the  ori^nal  writ  was  shewn  to  him.  Garden  v.  Creswell  (a). 

Bcmpasy  Seijt.,  contr^.  The  witness  did  not  object  to 
the  service  of  the  subpoena,  and  therefore  he  ought  to  be 
attached  for  not  obeying  it. 
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Webb  v.  Page. 

t^ASE  for  neglifcence  in  omitting  to  carry  and  deliver  In  an  action 

safely  the  plaintiflTs  goods,  which  the  defendant  had  under-  negligence 

taken  to  convey  from  Maidstone  to  London.     Plea,  "^^^  J^*™^  J.^:^ 

miiltv.  '*  °®*  compe- 

"^  .        tent  to  the  de- 

At  the  trial  before  Maule^  J.,  at  the  Sittings  at  Guild-  fendant,  under 

hall  after  Easter  Term,  it  appeared  that  the  plaintiff,  a  ^?J^^^^ 

lithographic  printer,  had  entered  into  a  contract  with  the  5^"f  *^®[®?®® 

defendant,  a  private  carrier,  to  convey,   for  the   sum  of  tiffmisrepre- 

2Z.,  his  furniture  and  other  effects,  which  he  represented  weight  of  the 

would  weigh  about  30  cwt,  from  Maidstone  to  London,  ^d^fe^^t 

and  that  the  defendant  accordingly  sent  down  to  Maidstone  «g«ed  to 

a  van  with  two  horses  for  the  purpose  of  removing  the  plea  operating 

goods.     The  weight  of  the  goods  was  actually  52  cwt.,  oftLelowor 

and  upon  the  road  it  was  found  necessary  to  procure  a  ^^["^Jfi"** 

third  horse  to  assist  in  drawing  the  load.     The  van  was  receipt  of  the 

flToods  by  the 
overturned  in  a  ditch  in  the  course  of  the  journey,  and  defendant,  who 

upon  the  deliveiy  of  the  goods  at  the  plaintiff's  residence  Slw^OieSfr!* 
in  town,  it  was  discovered  that  some  had  been  lost,  and  reprwentation 

specially,  or 

that  others  had  been  damaged  by  the  wet  and  by  bad  traverse  the 
packing.     The  learned  Judge  told  the  jury  that  the  de-  ^begoods for 
fendant,  by  his  plea,  denied  only  the  negligence  charged  in  ^^"^^^^ 
the  declaration,  not  the  engagement  to  carry  and  take  proper 
care,  and,  therefore,  admitted  receiving  the  goods,  of  what- 
ever weight  they  were,  and  that  taking  the  whole  of  the 
evidence  together  it  was  difficult  to  say  that  the  defendant 
had  not  omitted  to  do  something  which  he  ought  to  do ; 
but  if  the  damage  arose  from  a  cause  over  which  he  had  no 
control,  they  would  then  find  a  verdict  for  the  defendant. 
The  jury  found  for  the  plaintiff. 

.    A  rule  nisi  for  a  new  trial  having  been  obtained,  upon 
ground  of  misdirection, 

Bowling^  Seijt.,  shewed  cause.     The  only  question  which 
could  be  raised  under  the  plea  of  not  guilty  was  negligence, 

M  M  2 
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1843.       and  that  question  was  properly  left  to  the  jury  by  the 

Webb       learned  Judge.     He  was  then  stopped  by  the  Court,  who 

^»-  called  on 

Page. 

BompaSy  Serjt,  to  support  the  rule.  The  defendant  » 
not  sued  as  a  common  carrier,  but  in  the  common  form  as 
a  bailee  for  reward.  He  was  only  bound,  therefore,  to  use 
ordinary  care,  Coggs  v.  Bernard  (a).  In  the  case  of  Brind 
V.  Dale  {b\  a  plea  to  an  action  against  a  common  carrier^ 
that  the  defendant  received  the  goods  on  a  condition  that 
the  plaintiff  should  accompany  the  cart,  and  watch  them^ 
but  neglected  to  do  so,  was  held  bad  on  demurrer,  as 
amounting  to  the  general  issue.  So  here,  the  defendant 
may  shew,  under  that  plea,  that  he  was  not  guilty  of  negli- 
gence, because  the  plaintiff  misrepresented  the  weight  of 
the  goods  which  were  to  be  carried.  [^Maule^  J. — Brind 
V.  Dale  was  an  action  of  assumpsit,  and  in  that  form  of 
action  the  general  issue  denies  the  receipt  of  the  goods 
upon  the  terms  mentioned  in  the  declaration?]  The 
question  at  the  trial  was,  whether  the  defendant  was  guilty 
of  negligence,  and  it  is  submitted,  that  although  the  receipt 
of  the  goods  is  admitted  by  the  plea,  yet  as  the  weight 
was  not  known  at  the  time,  the  fraudulent  representation 
of  the  plaintiff^,  that  the  goods  did  not  exceed  30  cwt^ 
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LondoDy"  and  it  then  goes  on  to  say,  that  the  defendant  1R43. 
received  the  goods  and  chattels  for  the  purpose  aforesaid, 
and  alleges  as  the  grievance,  that  the  defendant  conducted 
himself  so  negligently  and  improperly  in  carrying  the 
goods  and  chattels,  that  part  of  them  vrere  destroyed  and 
damaged,  and  part  were  lost  The  only  plea  is  '<  not 
guilty,"  and,  therefore,  according  to  the  rule  laid  down  by 
the  Courts  (a),  in  an  action  on  the  case  against  a  carrier, 
''the  plea  of  not  guilty  will  operate  as  a  denial  of  the  loss 
or  damage,  but  not  of  the  receipt  of  the  goods  by  the  de- 
fendant, as  a  carrier  for  hire,  or  of  the  purpose  for  which 
they  were  received."  The  defendant,  therefore,  is  bound 
by  the  admission  that  there  was  a  certain  quantity  of  goods 
put  into  his  van,  for  the  purpose  of  being  safely  carried 
from  Maidstone  to  London.  No  particular  quantity  is 
limited  by  the  declaration,  which  states  merely  that  the 
defendant  received  ''  certain  goods  and  chattels  of  the 
plaintiff."  When  the  parties  came  down  to  trial,  the 
defence  is  that  there  was  put  into  the  van  a  larger  quantity 
of  goods  than  the  defendant  was  aware  of,  and  that  the 
plaintiff  having  deceived  the  defendant,  had  occasioned  the 
damage  by  his  own  wrongful  act  I  think  that  such  a 
defence  was  not  admissible  upon  this  record.  The  de- 
fendant should  either  have  stated  affirmatively,  in  a  special 
plea,  that  through  some  misrepresentation  of  the  plaintiff,  a 
larger  quantity  of  goods  was  put  into  the  van  than  he  had 
agreed  to  carry ;  or  he  should  have  denied  that  he  accepted 
the  goods  put  into  the  van,  for  the  purpose  of  being  carried ; 
and  then  he  could  have  given  evidence  in  support  of  the 
defence  which  had  been  set  up.  The  cause  seems  to  be 
distinguishable  from  those  in  which  damage  is  occasioned 
by  negligence  in  riding  or  driving  on  the  highway.  There, 
the  mischief  is  done  by  a  single  act,  the  injury  arising  from 
the  contact  of  two  horses  or  carriages,  and  it  is  impossible, 
in  many  cases,  to  prove  that  the  conduct  of  the  defendant 

(a)  Hil.  T.  4  Wm.  4.    Pleadings  in  particular  actions,  IV. 
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was  not  negligent,  without  shewing  at  the  same  time  negli- 
gence on  the  part  of  the  plaintiff.  But  in  this  case,  the 
evidence  as  to  the  weight  does  not  relate  to  the  damage  or 
loss  of  the  goods,  which  is  not  disputed,  but  merely  goes  to 
shew  that  the  van  was  originally  too  heavily  loaded  The 
case  is  also  distinguishable  from  Brind  v.  Dale^  which  was 
an  action  of  assumpsit,  in  which  the  defendant  pleaded 
that  he  received  the  goods  to  be  carried,  on  condition  that 
the  plaintiff  would  watch  and  look  after  them.  The  Court 
of  Exchequer  held  that  to  be  a  bad  plea,  and  it  is  a  bad 
plea  in  assumpsit,  where  it  is  clear  that  evidence  of  a  con- 
ditional promise  will  negative  an  unqualified  contract  stated 
in  the  declaration.  It  seems  to  me,  that  the  defendant  is 
bound  by  his  admission  on  the  record,  and  that  the  case 
ought  not  to  go  down  to  a  new  trial. 


CoLTMAN,  J. — The  ground  on  which  I  understcMxi  this 
rule  was  ori|Tinally  moved  was,  that  the  learned  Judge  had 
laid  it  down  in  broad  terms  to  the  jury,  that  if  the  defendant 
had  omitted  to  do  anything  whicli  ought  to  Lave  been  done 
in  order  that  die  goods  might  be  safely  and  securely  carried 
to  London^  the  plaintiff  must  have  a  verdict  That  would 
certainly  be  laying  down  the  law  more  broadly  than  the  law 
would  warrant,  but  it  appears  that  tliis  was  not  the  case. 
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between  the  parties  was  in  London,  where  a  representation  1843. 
was  made  that  there  might  be  about  30  cwt  of  goods,  the  ^^^ 
plaintiff  not  binding  himself  to  the  exact  weight,  of  which  «'• 

he  had  no  accurate  knowledge.  The  packer  ought  to  have 
seen  that  the  goods  were  properly  packed,  and  upon  the 
whole»  therefore,  I  think  that  the  case  was  properly  left  to  the 
jury,  and  that  the  rule  for  a  new  trial  ought  to  be  discharged. 

Cbbsswell,  J. — I  also  think  that  the  direction  of  the 
learned  Judge  was  quite  right  in  this  case.  The  declara- 
tion alleges  that  certain  goods  were  delivered  to  the  de- 
fendant to  be  safely  and  securely  carried,  and  the  plea  of 
not  guilty  admits  he  accepted  them  for  that  purpose. 
Although  the  defendant  is  not  a  common  carrier,  it  was  a 
part  of  his  duty  to  pack  the  goods  in  a  proper  manner,  and 
to  provide  a  proper  van. 

Maulb,  J. — This  appeared  to  me  at  the  trial  to  be  a  very 
clear  case,  and  nothing  has  since  occurred  which  has  in- 
duced me  to  alter  my  opinion.  It  is  impossible  for  any 
body  who  knows  the  meaning  of  the  English  language,  as 
used  in  the  New  Rules,  not  to  see  that  the  evidence  which 
was  offered  could  not  be  admitted  under  the  plea  of  not 
guilty.  It  is  within  the  very  principle  and  spirit  of  the  New 
Rules  that  a  party  should  have  some  notice  of  what  it  is  on 
which  the  defendant  intends  to  rely.  I  think,  therefore, 
that  the  rule  ought  to  be  discharged. 

Rule  discharged. 


Thomas  v.  Dunn. 

JlmOMPAS,  Serjt,  shewed  cause  against  a  rule  which  had  in  an  action 
been  obtained,  calling  upon  the  plaintiff  to  shew  cause  why  ^^'^y^^n  * 

writing  not 
under  seal,  the  Court  will  not  order  the  document  to  be  deposited  in  the  hands  of  the  Master, 
although  the  defendant  swears  to  his  belief  that  it  is  a  forgery,  but  will  only  allow  the  defendant 
and  his  witnesses  to  inspect  the  instrument. 

An  application  for  liberty  to  inspect  such  a  document,  should  be  made  to  a  Judge  at  Chambers, 
and  not  to  the  full  (^uurt,  and  should  be  preceded  by  a  demand  and  refusal. 
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a  letter,  dated  December  30th,  1841,  and  purporting  to  have 
been  written  by  the  defendant  to  the  plaintiff,  should  not  be 
forthwith  deposited  in  the  hands  of  the  Master.  The  action 
was  brought  on  a  contract,  not  under  seal,  alleged  to  have 
been  made  between  the  parties,  and  the  defendant  had 
deposed  that  he  believed  the  letter  in  question,  which  was 
evidence  of  the  contract,  was  forged.  He  contended  that 
there  was  no  authority  for  such  an  application.  All  that 
could  be  required  of  the  plaintiff  was,  that  he  should  give 
the  defendant  a  &ir  and  reasonable  opportunity  of  ex- 
amining the  document 


Shetj  Serjt,^  was  heard  in  support  of  the  rule. 


Per  Cueiam, — No  authority  has  been  cited  to  justify  the 
kind  of  interjjosttion  for  which  the  defendant  has  asked. 
Before  be  applied  at  all,  he  ought  to  have  demanded  an 
inspection  of  the  letter,  and  upon  the  plaintiff's  refusal,  he 
might  have  applied  to  a  Judge  at  Chambers,  to  whom,  and 
not  to  us,  such  an  appttcation  should  have  been  made  for 
an  order  to  inspect.  The  defendant,  however,  on  payment 
of  coits,  may  have  an  inspection  of  the  document  by  himself 
and  his  witnesses. 

Rule  absolute  accordingly. 
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moneys  in  the  declaration  mentioned,  that  the  defendant       1843. 
made  the  said  promises  in  the  declaration  mentioned,  as  to     jJ[][JJJ]][][]3 
the  said  sum  of  250/.  parcel  as  aforesaid,  jointly  with  one  ». 

Richard  Brown  and  one  Thomas  Rolph ;  and  that  after  Aboyu. 
the  making  thereof,  and  before  the  commencement  of  the 
suit,  to  wit,  on  the  15th  day  of  December,  1842,  the  sidd 
Richard  Brown  and  Thomas  Rolph,  for  themselves  and  the 
defendant,  delivered  to  the  plaintiff  divers  bills  of  exchange, 
for  sums  amounting  in  the  whole  to  the  sum  of  250il,  to 
wit,  one  bill  of  exchange  bearing  date,  to  wit,  the  day  and 
year  last  aforesaid,  for  the  sum  of  50iL,  payable  at  one 
month  from  the  date  thereof,  drawn  by  the  said  Richard 
Brown  upon,  and  accepted  by,  the  said  Thomas  Rolph,  and 
by  the  said  Richard  Brown  indorsed  in  blank ;  (specifying 
also  two  other  bills,  for  SOL  each,  at  two  months,  and  two 
others  for  the  same  amount,  payable  at  three  months'  date, 
drawn  by  Brown  upon,  and  accepted  by  Rolph,  and  in- 
dorsed by  Brown  in  blank)  which  said  several  bills  of  ex- 
change were  so  delivered  by  the  said  Richard  Brown  and 
Thomas  Rolph  to  the  plaintiff,  and  by  him  there  taken  and 
received  for  and  on  account  of  the  said  sum  of  250JL,  parcel 
as  aforesaid,  and  in  payment  thereof;  and  the  said  Richard 
Brown  and  Thomas  Rolph  respectively  then  became  and 
were,  and  still  are,  liable  to  pay  the  said  several  sums  of 
money  in  the  said  bills  of  exchange  respectively  specified, 
according  to  the  tenor  and  effect  thereof;  and  the  de- 
fendant says,  that  the  plaintiff,  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year 
last  aforesaid,  indorsed  the  said  several  bills  of  exchange 
respectively  to  divers  persons  to  the  defendant  unknown, 
and  that  such  persons  respectively,  and  not  the  plaintiff,  at 
the  time  of  commencing  this  suit,  were  and  still  are  the 
holders  thereof  respectively  for  value,  and  entitled  to  sue 
the  said  Richard  Brown  and  Thomas  Rolph  respectively 
thereon.     Verification. 

Special  demurrer,  assigning  (among  other  causes  of  de- 
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1848.       murrer)  that  the  plea  was  double ;  that  it  did  not  state  with 
sufficient  particularity  and  certainty  how,  or  for  what  pur- 


mt.  ^1.    #    poae,  the  said  bills  were  delivered;  that  it  was  repugnant ; 
Tim  PuIlc  oi 
AaoYLL.      and  also  that  it  was  an  informal  plea  of  accord  and  satis- 

fiu^tion. 

Byles,  Serjt,  in  support  of  the  demurrer.  First,  the  plea 
is  bad  for  duplicity.  It  contains  three  distinct  allegations. 
It  begins  by  saying  that  five  bills  of  exchange  were  delivered 
to  the  plaintiff,  and  taken  and  received  by  him,  ^^for  and 
on  account  of  the  250L,  and  adds  that  they  were  delivered 
and  received  **  in  payment  thereof;"  and  it  then  goes  on  to 
allege,  that  the  bills  were  outstanding  at  the  time  of  action 
brought.  In  Kearslake  v.  Mort/an  {a),  a  plea  to  an  action 
of  assumpsit  for  goods  sold,  that  the  defendant^  who  Wiis 
the  payee  of  a  promissory  note,  indorsed  it  to  the  plaintiff 
**for  and  on  account  oP*  the  debt,  was  held  good  on  general 
demurrer.  That  case,  therefore,  is  a  distinct  authority  to 
show  that  if  this  pica  had  stopped  at  the  words  *'  for  and  ou 
account  of  the  said  sum  of  250L,  parcel  m  aforesaid,"  it 
would  have  been  a  good  plea.  In  a  recent  case  in  this 
Court,  Mercer  v.  Cfwcse  (^),  the  defendant  pleaded  to  a  de- 
claration in  assumpsit  for  work  and  labour,  that  the  promises 
in  the  declaration  mentioned,  &c,  were  made  by  them 
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suit;  but  the  Court  held  the  plea  to  be  good.  That  is  1843. 
another  authority  to  shew  that  this  plea  would  have  been  MaillIj^ 
suflScient,  without  adding  the  words  "and  in  payment  rw«  X\  ^ 
thereoC"  What  the  word  "  payment^  means,  is  uncertain.  Akoyll. 
If  it  means  "  satis&ction,"  then  it  is  dear  that  there  are  two 
defences  in  the  record;  one,  that  the  liability  of  the  de- 
fendant may  revive,  and  another,  that  his  liability  has  alto- 
gether determined.  In  Sard  v.  Rhodes  (a),  the  defendant 
pleaded  to  an  action  against  him  as  acceptor  of  a  bill  of 
exchange,  that  after  his  bill  became  due,  the  drawer  made 
his  promissory  note  for  44iL  and  delivered  it  to  the  plainti£P 
in  full  satisfaction  and  discharge  of  the  bill.  The  plainti£P 
admitted  the  acceptance  of  the  note  in  discharge  of  the  bill, 
but  alleged  that  the  note,  though  due,  was  unpaid.  The 
plea  was  held  to  be  sufficient,  but  Parke,  B.,  in  giving 
judgment,  said,  "  If  it  had  been  averred  here  that  the 
promissory  note  was  given  for  or  on  account  of  the  bill,  it 
might  have  been  diflTerent"  [TYnda/,  C.  J. — ^Yes;  but 
what  you  have  to  make  out  is,  that  payment  means  satis- 
&ction  and  discharge.]  The  demurrer  being  special,  it  is 
submitted  that  it  will  be  sufficient  for  the  plaintiff  to  contend 
that  the  meaning  of  the  words  "in  payment  thereof,"  is 
doubtful.  If  the  word  "  payment "  be  susceptible  of  two 
senses,  it  must  be  taken  to  bear  the  sense  most  unfavorable 
to  the  party  pleading  it.  [Afawfe,  J. — It  serves  to  explain 
the  word  "deliver."  It  means  that  the  bilk  were  not 
delivered  in  any  other  way  than  for  thb  debt. — CressweUy 
J. — Could  you  plead  the  delivery  and  acceptance  of  the 
bills  in  payment  of  the  debt,  if  the  bills  were  for  a  smaller 
sum  than  the  debt  itself?]  Perhaps  not  in  payment,  but  it 
might  be  pleaded  in  satisfaction.  [Cresstvelly  J. — That 
would  shew  that  payment  does  not  mean  satis&ction  here.] 
It  is  apprehended  that  there  have  been  no  decisions  on  the 
subject.     The  plaintiff  is  not  obliged  to  go  so  far  as  to  say 

(a)  4  Dowl.  743,  O.  S. ;  S.  C.  1  M.  &  W.  153. 
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that  the  word  payment  does  mean  satis&ction ;  it  is  enough 
that  the  meaning  is  uncertain,  [itfaufe,  J. — Payment  is 
not  a  technical  word,  and  the  Courts  have  taken  it  from  the 
people,  not  the  people  from  the  Courts.]  The  proper 
way,  then,  would  be  to  plead  merely  a  plea  of  payment. 
[Mauk,  J. — No;  you  could  not  adduce  evidence  which 
would  support  the  plea,  unless  the  bill  was  paid  when  it 
arrived  at  maturity.]  If  the  opinion  of  the  Court  be  against 
the  plaintiff  on  this  point,  it  is  submitted  the  plea  is  bad ; 
inasmuch  as  it  contains  no  allegation  that  the  bills  belonged 
to  the  persons  who  are  said  to  have  delivered  them  over  to 
the  plaintiff,  namely,  Richard  Brown  and  Thomas  Rolph. 
[itfaiiZ?,  J. — ^If  there  is  a  whole  title  among  them  and  the 
defendant,  that  is  sufficient] 


Byksy  Serjt,  then  prayed  and  obtained  leave  to  amend, 
by  taking  issue  on  the  plea,  on  payment  of  costs. 

ChanneUy  Seijt,  was  to  have  argued  the  case  on   the 
other  side. 


TRINITY  TBRM,   6  VICT.  541 

deponent  believed  that  all  ftirther  proceedings  would  be        1843. 
stayed.     According  to  the  old  practice,  the  insolvency  of      Badmak 
the  defendant  would  be  an  answer  to  the  rule,  but  some        p'- 
later  decisions  had  determined  that  it  was  necessary  for  the 
plaintiff  to  shew  that  he  had  taken  no  further  steps  in  the 
cause  since  he  became  acquainted  with  the  defendant's  insol- 
vency.    Perhaps,  therefore,  upon  this  point  the  affidavit  did 
not  go  &r  enough.     Upon  the  second  point,  however,  he 
contended,  that  the  rule  had  been  moved  against  good  fidth, 
and  therefore,  though  he  was  content  to  take  a  stet  processus, 
he  was  entitled  to  have  the  rule  discharged  with  costs. 

Channettf  Seijt.,  in  support  of  the  rule,  argued  that  the 
affidavit  did  not  shew  that  any  agreement  had  been  made 
to  stay  proceedings. 

TiNDAL,  C.  J.— The  affidavit  is  defective  on  the  first 
ground,  because  it  does  not  negative  that  the  plaintiff  took 
any  further  steps  since  he  became  acquainted  with  the  de- 
fendant's insolvency ;  and  the  second  answer  is  insufficient, 
because  we  cannot  clearly  perceive  that  any  agreement  took 
place.  We  strongly  recommend  a  stet  processus,  but  we 
cannot  force  the  parties  to  accept  it,  and  therefore,  unless 
they  agree  to  a  stay  of  proceedings,  the  rule  must  be  dis- 
charged on  a  peremptory  undertaking. 

Rule  discharged  on  a  peremptory  undertaking. 
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To  trespass 
for  false  im- 
prisonment, 
the  defendant 
justified  as 
sheriff,  under 
a  writ  of  ca. 
sa.,  saed  out 
bj  F.,  on  a 
judgment  in 

EeplLcatbOt 
that  dter  the 
deliveiy  to 
the  defendant 
of  the  writ^ 
and  before 


Barker  v.  St.  Quintin. 

I.  RESPASS  for  false  imprisonment  The  plea,  (which 
was  in  the  usual  form,)  justified  the  trespass  under  the  writ 
of  capias  ad  satisfaciendum,  directed  to  the  defendant,  as 
sheriff  of  Yorkshire,  and  sued  out  on  a  judgment  for  4021, 
recovered  in  the  Court  of  Queen's  Bench  by  one  M.  Finn. 
Replication,  that  after  the  delivery  to  the  defendant  of 
the  said  writ  of  capias,  and  before  the  execution  thereof, 
to  wit,  on,  &c,,  the  said  M.  Finn  by  his  cettain  deed  of 
release,  sealed  with  his  seal,  and  now  shewn  to  the  Court, 
here  remitted,  released,  and  for  ever  discharged  the  now 
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plaintiff  from  the  action  in  the  writ  mentioned,  and  fit)m        1844. 
the  said  judgment,  and  from  all  executions  thereupon  or  in       Bamm 
respect  of  the  said  judgment,  and  from  all  suits,  debts,  sum  «'• 

and  sums  of  money,  action,  causes  of  action,  damages^ 
judgment,  executions,  claims,  and  demands  whatsoever, 
which  the  said  M.  Finn,  then  had  against  the  now  plain- 
tiff, (prout  patet) ;  that  after  the  delivery  of  the  said  deed 
of  release  by  the  said  M.  Finn,  and  before  the  execution 
of  the  said  writ,  and  before  the  committing  of  the  tres- 
passes, &a,  to  wit,  on,  &c.,  the  said  M.  Finn  gave  notice  to 
the  defendant  of  the  said  release,  and  thereby  then  dis- 
charged and  forbad  the  defendant  from  executing  the  said 
writ,  or  fix)m  levying  or  executing  against  the  body  of  the 
now  plaintiff  upon  or  in  respect  of  the  said  judgment  or 
otherwise  howsoever;  that  after  such  notice,  and  whilst  the 
defendant  had  full  knowledge  of  the  premises,  and  whilst 
the  said  release  was  in  full  force  and  effect,  to  wit,  on,  &c., 
the  defendant  of  his  own  wrong,  and  under  colour  and 
pretence  of  the  said  writ,  committed  the  said  several  tres- 
passes, modo  et  forma. 

The  rejoinder  set  out  the  release  on  oyer,  and  stated 
^'that  before  the  said  time  when,  &c.,  after  the  15th  July, 
1837,  to  wit,  on  the  1st  July,  1842,  J.  Thompson  being  an 
attorney  of  the  Court  of  Queen's  Bench,  as  such  attorney 
was  retained  by  the  s^d  M.  Finn  to  commence,  prosecute, 
and  conduct  an  action  of  debt  in  the  Court  of  Exchequer 
at  the  suit  of  M.  Finn,  against  the  now  plaintiff  (for  the 
recovery  of  a  certain  debt,  which  the  said  M.  Finn  then 
claimed  to  be  due  and  owing  to  him  from  the  now  plaintiff), 
for  certain  fees  and  reward,  to  be  therefore  paid  by  the  said 
M.  Finn  to  the  said  J.  Thompson ;  and  upon  the  terms, 
that  when  judgment  should  be  recovered  in  the  said  action 
of  debt  against  the  now  plaintiff,  the  said  J.  Thompson,  as 
such  attorney  as  aforesaid,  should  have  a  lien  on  the  said 
judgment  for  the  amount  of  the  said  fees  and  reward,  which 
should  be  due  from,  and  payable  by,  the  said  M.  Finn  to 
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the  said  J.  Thompson,  for  and  in  respect  of  his  having  sa 
commenced  and  prosecuted  the  said  action  of  debt,  which 
said  lien  was  in  full  force  at  the  time  of  the  making,  sealing, 
and  delivering  the  said  deed  of  release,  and  of  the  making 
of  the  agreement  hereinafter  mentioned:"  the  rejoinder 
then  stated  that  J.  Thompson,  as  such  attorney,  and  in 
pursuance  of  such  retainer,  and  upon  the  terms  aforesaid, 
commenced  and  prosecuted  an  action  of  debt  in  the  Court 
of  Exchequer  at  the  suit  of  JVL  Finn,  against  the  plaintiff, 
and  that  such  proceedings  were  thereupon  had;  that 
M.  Finn  recovered  judgment  thereon  (prout  patet  per  re- 
cordum) ;  that  M.  Finn  became  indebted  to  J.  Thompson 
in  the  sum  of  100^,  for  fees  and  reward  due  and  payable  to 
J.  Thompson,  in  respect  of  his  having  commenced  and 
prosecuted  the  said  action  of  debt,  which  sum  was  wholly 
due  and  unpaid  at  the  time  of  the  making  of  the  agreement 
thereinafter  mentioned,  and  of  the  sealing  and  delivery  of 
the  said  deed  of  release  (averment  of  notice) ;  that  while 
such  fees  and  reward  remained  unpaid  and  the  said  judg- 
ment in  ftill  force  and  unsatisfied,  and  the  said  lien  in  full 
force,  and  before  the  making,  sealing,  or  delivering  of  the 
said  deed  of  release,  to  wit,  on,  &c.,  it  was  corruptly  and 
fraudulently  agreed  by  and  between  the  now  plaintiff  and 
the  said  M.  Finn,  for  the  purpose  of  depriving  the  said 
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at  the  request  of  J.  Thompson,  as  such  attorney,  execute  the        1 844. 
said  writ  in  the  plea  mentioned  and  committed  the  trespass       barkee 
modo  et  forma.  „    ^^' 

Special  demurrer,  assigning  for  causes,  that  the  rejoinder 
did  not  shew  that  J.  Thompson  had  any  valid  or  legal  lien 
on  the  said  judgment,  so  as  to  entitle  him  to  such  fees  and 
reward,  and  so  as  to  authorize  the  defendant  at  the  request 
of  J.  Thompson,  as  such  attorney,  to  execute  the  writ  after 
M.  Finn  had  discharged  and  forbidden  defendant  from 
executing  the  same. 

Pashlet/y  in  support  of  the  demurrer.  The  rejoinder  is 
bad.  First,  it  does  not  appear  that  Thompson,  who  is  an 
attorney  of  the  Court  of  Queen's  Bench,  could  have  any 
lien  on  a  judgment  recovered  in  this  Court.  The  1  &  2 
Vict  c.  45,  s.  3,  after  reciting  the  1  Vict.  c.  57,  and  further 
reciting  "  that  it  is  expedient,  in  order  to  secure  the  juris- 
diction of  the  said  respective  Courts  over  the  attorneys 
practising  therein,  to  have  a  record  to  each  Court  of  the 
admission  of  attorneys,"  enacts,  **  that  after  the  first  day  of 
November  next  (1838),  any  person  entitled  to  be  admitted 
an  attorney  of  any  of  the  said  Courts  at  Westminster,  shalb 
aft;er  being  sworn  in  and  admitted  as  an  attorney  of  any 
one  of  the  said  Courts,  be  entitled  to  practise  in  any  other 
of  the  said  Courts  upon  signing  the  roll  of  such  Court,  and 
not  otherwise  in  like  manner  as  if  he  had  been  sworn  in  and 
admitted  an  attorney  of  such  Court"  The  rejoinder  only 
alleges  that  after  the  15th  July,  1837,  (which  is  the  date  of 
the  1  Vict.  c.  57,)  Thompson  was  an  attorney  of  the  Court 
of  Queen's  Bench,  but  it  should  also  have  averred  that  he 
had  signed  the  roll  in  pursuance  of  the  1  &  2  Vict  c  45, 
s.  3.  Secondly,  an  attorney  has  no  lien  on  the  body  of  his 
debtor.  In  Martin  v.  Francis  (a),  the  plaintiflPs  attorney 
directed  the  sheriff's  officer  who  had  arrested  the  defendant 
not  to  let  him  go  at  large  without  an  express  consent  from 
him,  the  attorney,  as  he  had  a  lien  for  his  costs :  the  sheriflTs 

(a)  2  B.  &  Aid.  402  ;  S.  C.  1  Chitt  241. 
VOL.    L  N  N  D.   &   L. 
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officer,  by  the  authority  of  the  plaintiff  in  the  action,  but 
without  that  of  the  attorney,  let  the  defendant  go  at  large, 
and  it  was  held,  that  the  sheriff  was  not  liable  to  the  attor- 
ney for  his  costs.  In  Marr  v.  Smith  (a),  the  plaintiff,  after 
judgment,  settled  the  action  with  the  defendant,  and  em- 
ployed a  new  attorney  to  enter  up  satisfaction  on  the  record, 
and  it  was  held  that  the  defendant  was  entitled  to  be  dis- 
charged out  of  custody,  although  the  lien  of  the  plaintiff's 
attorney  on  the  costs  had  not  been  satisfied.  There 
Holroydy  J.,  says,  "the  plaintiff's  attorney  has  no  lien  on 
the  person  of  the  defendant  As  soon  as  judgment  is 
obtained,  his  power  is  at  an  end  also.  It  is  true  that  he 
has  a  lien  for  his  costs,  and  that  the  Court  will  assist  him 
to  make  the  subject-matter  recovered  by  the  judgment 
available  for  that  purpose ;  but  they  will  go  no  further."  In 
Withers  v.  Heidey  (i),  the  circumstances  of  the  case  were 
precisely  similar  to  the  present,  and  the  Court  held  the 
sheriff  liable  in  trespass.  The  authority  of  an  attorney  de- 
termines with  the  judgment.  Tipping  v.  Johnson  (c),  RolL 
Abr.  tit  "  Attorney y^  (M).  A  debtor  can  only  be  kept  in 
custody,  until  the  plaintiff  is  satisfied  his  debt  and  costs, 
Crozer  v.  Pilling  (rf).  Savory  v.  Chapman  {e\  Slackford  v. 
Austen  (/).  The  cases  respecting  an  attorney's  lien,  have 
proceeded  on  a  different  principle.     In  Welsh  v.  Hole  (g). 


8t.  QUINTIN. 
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this,  that  after  the  delivery  of  the  writ  to  the  sheriff  a  release        1844. 

was  executed  under  seal,  and  that  tact  was  communicated       barker 

to  the  sheriff.     Those  circumstances  afford  no  answer  to  the 

plea.    By  law  there  are  three  species  of  obligations;  first,  by 

record;  secondly,  by  deed,  and  thirdly  by  special  agreement. 

The  obligation  by  record  is  of  a  peculiar  nature,  and  of  itself 

binds  the  land  of  the  debtor.     To  discharge  a  contract  there 

must  be  an  instrument  of  as  high  a  nature  as  the  contract 

itself.     A  release  under  seal  has  no  operation  whatever  upon 

a  judgment     In  Shep.  Touch,  p.  323,  it  is  said,   '<  If  a 

chaige  or  duty  grow  by  record  this  discharge  and  release 

thereof  must  be  by  record  also.     And  if  it  grow  by  writing, 

the  discharge  and  release  must  be  by  writing,  also  nihil  est 

magis  ratione  consentaneum  quam  eodem  modo  quodque 

dissolvere    quo  conflatum  est.      And    therefore    a  duty 

growing  by  verbal  agreement  may  in  some  cases  be  released 

by  word  without  writing."    The  same  doctrine  was  laid 

down  in  The  King  v.  Bingham  (a),  where  it  was  held  that 

the  condition  of  a  recognizance  returned  filed  and  enrolled 

as  of  record  cannot  be  varied  by  a  rule  of  Court     {Parke^  B. 

— The  question  turns  on  the  construction  of.the  averment  in 

the  replication  that  Finn  gave  the  defendant  notice  of  the 

release,  and  thereby  discharged  and  forbad  the  defendant 

from  executing  the  writ"     If  the  word  "  thereby"  meant  by 

the  same  notice,  there  is  no  ground  for  your  argument     In 

Withers  v.  Henley  the  defendant  was  not  in  execution  under 

a  ca.  sa.     In  the  commencement  of  that  case,  as  reported  in 

Bulstrodcy  it  only  said  that  "the  plaintiff  being  taken  by  the 

sheriff,  and  in  execution  at  the  suit  of  another,"  &c.,  but  Lord 

Coke   expressly  says,    "this  is  only  ad  respondendum." 

Under  the  old  practice  of  the  Court  of  King's  Bench,  when 

the  process  for  bringing  the  defendant  into  Court  was  by 

bill,  if  the  plaintiff  released  the  defendant  between  the  time 

of  the  bill  and  latitat,  the  latter  might  have  pleaded  the 

release  in  bar.]     It  is  conceded  that  cases  are  to  be  found 

(a)  3  Y.  &  J.  101. 
N  N  2 
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in  the  books,  from  which  it  would  appear  that  a  release  took 
eflFect  upon  a  judgment,  and  it  is  so  stated  by  Mr.  Preston^  in 
his  edition  of  ShepparcTs  Touchstone^  but  on  looking  to  the 
old  authorities  it  will  be  seen  that  the  mode  of  taking  ad- 
vantage of  a  release  was  by  audita  querela.     That  was  a 
regular  action  decided  by  the  Court,  and  wherein  they  gave 
judgment,  that  satis&ction  should  be  entered  on  the  rolL 
If  the  party  was  not  in  execution,  a  supersedeas  issued ;  if  in 
execution,  he  was  detained  until  satisfaction  entered.     In 
Fitzherherfs  Natura  Breviumy  tit  ^^ Audita  qvjerela^  105,  it  id 
said.    '^If  a  man  be  bounden  in  a  recognizance  in  the  Com- 
mon Pleas,  and  afterwards  release  unto  the  party,  and  then 
against  his  release  sue  execution,  in  that  case  he  should 
come  into  the  Common  Pleas  and  sue  an  audita  querela 
thereupon  out  of  the  rolls.     And  so  if  one  recover  in  the 
Common  Pleas  or  King's  Bench  debt  or  damages,  and  after- 
wards by  his  deed   release  the  same,  and  afterwards  sue 
forth  execution  upon  the  recovery,  the  party  to  whom  he 
released  shall  have   audita  querela  out   of  the  Common 
Pleas  or  King's  Bench  where  the  record  is.     And  yet  he 
may  have  an  audita  querela  out  of  Chancery,  and  so  it  shall 
be  sometimes  judicial  and  sometimes  original."     The  same 
doctrine  is  laid  down  in  p.  104,  L  and  104,  (e).     In  the  note 
to  Turner  v.  Domes  in  fVms.  Saund.  (a),  it  is  said,  "An 
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bank,  he  releases  the  defendant,  and  afterwards  signs  judg-        IB  14. 

ment,  as  the  defendant  cannot  plead  the  release,  he  may      barker 

have  an  audita  querela  to  hinder  the  execution  of  the   ^    ^'• 

^  .  8r.  QuiNTW. 

judgment."    [Lord  Abrnger,  C.  B. — In  modem  times  the 

Court  affords  relief  upon  motion.     The  replication  states, 
that  the  plaintiff  gave  the  sheriff  notice  of  the  release,  the 
rejoinder  admits  a  release,  but  mere  notice  would  not  amount 
to  an  authority  to  discharge.     The  question  then  is,  whether 
the  objection  to  the  rephcation  should  not  have  been  taken 
on  special  demurrer?     Assuming  that  the  sheriff  had  notice, 
he  would  not  be  a  trespasser  by  executing  the  writ     A 
sheriff  is  an  officer  of  the  law,  and  his  duty  is  to  act  in 
obedience  to  the  order  of  the  Court,  and  not  as  the  plaintiff 
may  direct  him.     The  writ  of  execution  requires  the  sheriff 
to  have  the  body  of  the  defendant  in  Court,  and  he  is  bound 
so  to  do,  notwithstanding  the  plaintiff  may  have  given  him 
directions  to  the  contrary.     How  can  the  sheriff  act  upon 
the  directions  of  a  person  of  whom  he  knows  nothing  ?    He 
may  reasonably  say  "if  you  are  the  plaintiff  you  can  issue 
a  supersedeas,  but  I  am  bound  to  obey  the  order  of  the 
Court"     [Parke,  B. — A  sheriff  is  not  bound  to  execute  a 
writ  which  is  not  delivered  to  him  in  due  form  of  law.     If 
the  plaintiff,  before  execution,  countermands  the  writ,^  it  is 
clearly  not  a  writ  delivered  to  the  sheriff  to  be  executed  in 
due  form  of  law.]     After  the  writ  is  delivered  into  the  hands 
of  the  sheriff,  the  party  has  no  longer  any  control  over  it 
but  the  sheriff  must  do  what  the  law  directs.     {^Parkey  B.— 
Not  if  any  order  accompanies  the  delivery.]     Where  a  writ 
of  capias  is  delivered  to  the  sheriff  for  the  purpose  of  fixing 
bail,  (in  which  case  express  directions  are  given  not  to  exe- 
cute the  writ,)  if  the  defendant  should  come  and  voluntarily 
surrender  himself  the  sheriff  would  be  bound  to  take  him 
into  custody.     Could  it  be  said  that  such  a  taking  was  a 
false  imprisonment  ?  [Lord  Jbinffer,  C.  B. — Not  if  the  de- 
fendant consented  to  it]     A  person  cannot  consent  to  an 
imprisonment,    Clark's   case  (a),     Buller%    N.   P.    p.    18. 
(a)  5  Rep-  64. 
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l^Aldersariy  B. — In  ClarKs  case  there  was  no  plea  of  leave  and 
licence.     Lord  Abingery  C.  B. — A  plea  of  leave  and  licence 
would  not  be  supported  by  the  facts  there  stated.]     The 
Court  of  Queen's  Bench  has  lately  decided  that  where  a 
ca.  sa.  is  lodged  with  the  sheriflF  in  order  to  fix  the  bail  and 
the  principal  surrenders  himself  and  is  thereupon  arrested, 
the  sheriff  is  entitled  to  poundage,  Magnay  v.  Mongor  (a). 
Secondly,  the  attorney  has  a  lien  for  his  costs,  inasmuch  as 
the  release  was  fi'audulent  and  void.     Fraud  will  vitiate  all 
transactions  as  well  judicial  as  others.     Fermor^s  case  (6), 
ComyrCs  Dig.  tit  ^^Coviru^    \ljorA  Ahingevy  C.  B. — Suppose 
the  deed  is  a  frsxiA  upon  the  attorney,  how  can  he  take  ad- 
vantage of  that,  he  is  no  party  to  the  issue?    Parke^  B. — If 
a  plaintiff  orders  the  sheriff  to  let  a  defendant  out  of  custody, 
the  attorney  has  no  right  to  countermand  that  order.     In 
case  of  firaud,  I  do  not  mean  to  say  that  there  might  not  be 
an  application  to  the  equitable  jurisdiction  of  the  Court,  and 
if  the  defendant  was  a  party  to  the  fi'aud,  it  may  be  that  the 
Court  would  allow  him  to  be  taken  again.] 


Pashleg  was  not  called  upon  to  reply. 


Lord  Abinoer,  C.  B. — The  best  point  which  Mr.  Martin 
has  made  is  the  first,  which  he  has  supported  with  much 


St.  Qiuntin 
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(the  plaintiff  in  that  action),  gave  notice  to  the  defend-  1844. 
ant  of  the  release,  and  thereby  discharged  and  forbade  barker 
the  defendant  from  executing  the  writ  We  cannot  say 
that  it  is  not  an  allegation,  that  the  sheriff  had  notice 
not  to  execute  the  writ,  the  words,  "thereby  then  dis- 
chaiged  and  forbade  him,"  mean,  forbade  him  under  those 
circumstances.  If  there  had  been  a  special  demurrer, 
pointing  out  the  uncertainty,  we  might  perhaps  have 
thought  that  there  was  something  in  the  objection;  but 
now  there  is  an  averment  of  notice  for  the  plaintiff,  that  he 
has  given  a  release  and  discharge  which  is  sufficient.  There- 
fore the  facts  arc  thus :  that  after  the  suing  out  the  writ  of 
ca.  sa.,  the  plaintiff  gave  a  release  to  the  defendant,  and  told 
the  sheriff,  "  I  have  given  a  release,  you  must  not  go  on." 
If  then  he  does,  he  is  a  trespasser.  It  is  true,  that  the 
sheriff  is  an  officer  of  the  Court,  but  the  Court  appoint  him 
to  do  the  plaintiff  service,  and  will  not  put  him  in  motion, 
unless  at  the  instance  of  the  plaintiff.  It  is  the  plaintiff, 
who  is  the  party  to  give  the  sheriff  notice  to  do  or  not  to 
do  any  thing.  If  it  were  otherwise,  the  sheriff  upon  every 
writ  delivered  to  him  would  be  bound  to  proceed  in  ex- 
tremis, until  the  party  was  brought  into  Court.  The  case 
in  Bulstrode  is  a  decided-  authority  in  point.  There,  the 
only  question  was,  whether  the  sheriff  knew  him  to  be  the 
plaintiff  who  gave  notice  of  the  release,  and  the  Court  say, 
if  he  did  not  know  it,  he  ought  to  have  pleaded  that  fact. 
The  universal  practice  ever  since  that  time  has  been  to 
treat  the  sheriff  as  the  mere  agent  of  the  plaintiff.  That  is 
an  answer  to  the  theory,  that  the  sheriff  is  bound  to  obey 
the  exigency  of  the  writ,  whatever  the  plaintiff  may  say  to 
him.  In  the  case  referred  to,  the  replication  was  held  bad, 
which  proves  that  the  sheriff  has  no  right  to  detain  a  defen- 
dant after  notice  from  the  plaintiff  that  the  debt  is  released. 
There  might  be  circumstances  to  entitle  the  attorney  to 
come  before  the  Court,  and  ask  it  in  its  equitable  juris- 
diction to  give  him  relief,  but  there  is  nothing  which  shews 
that  the  defendant  ought  to  l>e  detained  in  custody. 
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Parke,  B. — The  rejoinder  is  clearly  bad.  The  lien 
which  an  attorney  is  said  to  have  on  a  judgment  (and 
which  is,  perhaps,  an  incorrect  expression),  is  merely  a 
claim  to  the  equitable  interference  of  the  Court  to  have 
that  judgment  held  as  a  security  for  his  debt.  The  doctrine 
of  an  attorney's  lien  on  a  judgment  was  first  established  in 
fFebh  V.  Holey  where  it  was  held  that  an  attorney  has  a 
lien  on  money  of  his  client  in  his  hands,  and  that  he  may 
retain  to  the  amount  of  his  bill,  and  that  if  the  plaintiff  gave 
notice  to  the  defendant  not  to  pay  the  money  to  the  attor- 
ney, the  Court  would  probably  assist  him  in  compelling 
the  defendant  to  pay  the  money  over  again.  But  he  is  not 
the  d  oroinuslitis,  so  as  to  marshal  the  proceedings  on  the 
judgment  or  the  execution  as  he  may  think  fit.  The  re- 
joinder amounts  to  this,  that  after  judgment,  the  attorney 
has  an  authority  over  the  execution,  and  has  a  right  to  carry 
it  into  eflFect  against  the  orders  of  the  plaintiff,  because  the 
plaintiff  and  defendant  collude  together  to  defeat  the  lien 
which  he  has  in  respect  of  his  costs.  It  is  perfectly  clear, 
that  he  has  no  such  right  If  he  is  to  obtain  in  any  way  the 
fruits  of  that  judgment,  it  is  by  application  to  the  equitable 
jurisdiction  of  the  Court  The  rejoinder  is  therefore  bad. 
Then  comes  the  replication,  with  respect  to  which  I  have 
some  doubt     If  there  had  been  a  special  demurrer,  I  am 


HILARY    TERM,   7    VICT.  553 

If  an  issue  had  been  taken  on  that  allegation,  the  plaintiff        1844. 

in  order  to  prove  it,  must  have  shewn  not  only  that  he       Babkkr 

gave  the  sheriff  notice  of  the  release,  but  also  an  express   ^      9- 
1.       .  ,  .  «     r.^  1       St.Ouintin. 

direction  not    to  execute    the  wnt?     Then  comes  the 

question,  whether  or  no,  after  such  direction  the  sheriff  is 
a  trespasser  by  executing  the  writ  ?  The  case  which  has 
been  cited  from  Bubtrode  and  Crake  James  is  an  authority 
to  shew,  that  if  the  plaintiff  in  an  action  gives  directions  to 
the  sheriff  to  discharge  a  defendant,  the  sheriff  is  a  tres- 
passer if  after  that,  he  detains  the  defendant  In  that  case. 
Lord  Coke  seems  to  have  thought  that  the  sheriff  might 
have  fi'eed  himself  by  pleading  a  justification  under  a  judg- 
ment of  the  Court,  founded  on  the  statute  of  Richard  2  (a), 
by  which  the  defendant  is  not  allowed  to  go  at  large,  until 
he  was  made  "gree"  to  the  party,  but  if  the  defendant 
make  an  agreement  with  the  plaintiff,  it  is  the  duty  of  the 
sheriff  to  discharge  him  upon  the  mere  direction  of  the 
plaintiff  himsel£  That  case  then  is  an  authority  precisely 
in  point ;  it  seems  to  go  the  length  of  deciding,  that  where 
a  party  is  in  execution,  if  the  plaintiff  thinks  fit  to  discharge 
him,  the  sheriff  is  a  trespasser  if  he  afterwards  detain 
him.  I  do  not  mean  to  doubt  the  authority  of  that  case, 
but  it  is  not  necessary  for  us  to  go  so  far,  because  here,  the 
writ  was  not  executed  at  the  time,  the  countermand  was 
given  by  the  plaintiff.  In  the  case  of  Magnay  v.  Monger 
the  writ  was  not  put  into  the  hands  of  the  sheriff  to  be 
executed,  but  for  the  purpose  of  making  a  particular  return. 
I  should  observe,  that  it  is  clear  from  Co.  Lit  s.  507,  a 
judgment  may  be  released :  that,  passage,  is  no  doubt  the 
authority  upon  which  Mr.  Preston  introduced  his  correc- 
tion of  the  text  in  SheppartTs  Touchstone, 

Alderson,  B. — The  case  in  Bulstrode  is  decisive ;  there. 
Lord  Coke  says,  "  One  being  in  execution,  the  plaintiff 
comes  and  says  to  the  sheriff,  'Set  him  at  large  out  of 

(a)  1  Rich.  2,  c.  12,  8.  4. 
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prison^'  if  he  will  detaiD  him  afterwards  in  prison  but  by 
the  space  of  an  hour,  an  action  for  false  imprisonment  will 
well  lie  agdnst  him  for  this."  A  fortiori  the  sheriff  must  be 
liable  if  he  is  desired  not  to  take  the  defendant,  because  in 
that  case  the  original  taking  is  unlawful.  The  objection  to 
the  replication  might  perhaps  have  been  fatal  on  special 
demurrer,  but  whether  the  matter  stated  to  the  sheriff  was 
the  release,  or  whether  a  direction  was  given  not  to  execute 
the  writ,  the  plaintiff  having  discharged  the  defendant,  the 
sheriff  had  no  right  to  take  him. 


Judgment  for  Plaintiff. 


In  **  case"  the 
plea  of  "  not 
gnilty,**  does 
not  put  in  issue 
any  material 
and  traversable 
part  of  the 
inducement. 
Xneroforey 
in  an  action 
for  DegligcDtly 
nnvigatiag  a 


DuNFORD  and  Others  v.  Trattles. 

xyASE.  The  declaration  in  substance  stated,  that  the 
plaintiffs  before  and  at  the  time  of  the  committing  of  the 
grievance,  &c.,  were  possessed  of  a  certain  ship  or  vessel, 
and  the  defendant  was  also  then  possessed  of  a  certain  other 
ship  or  vessel  called  the  Helen,  which  said  ship  of  the  de- 
fendant was  under  the  care  of  the  defendant's  servants,  who 
were  navigating  the  same  on  the  high  seas ;  it  then  alleged 
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Knowles  obtained  a  rule  nisi  accordingly,  against  which  1844. 


Woriky  and  Temple  shewed  cause.  The  rule  of  BL  T., 
4  Wm.  4,  tit.  ^^Ccae^  is,  that  in  actions  on  the  case  the  plea 
of  not  guilty  shall  operate  as  a  denial  only  of  the  breach  of 
duty  or  wrongful  act,  alleged  to  have  been  committed  by 
the  defendant,  and  not  of  the  facts  stated  in  the  inducement 
Tavemer  v.  Little  (a),  is  an  authority  expressly  in  point ;  there, 
the  declaration  alleged  that,  '^whereas  the  plaintiff  was  law- 
fully possessed  of  a  certain  horse  on  which  a  servant  of  his  was 
then  riding  along  a  certain  pubUc  highway,  and  whereas  the 
defendant  was  then  possessed  of  a  certain  cart  and  of  a 
certmn  horse  drawing  the  same,  and  which  said  cart  and 
horse  of  the  defendant  were  then  under  the  care,  govern- 
ment, and  direction  of  the  defendant,  who  was  then  driving 
the  same  in  and  along  the  said  highway;"  it  then  proceeded 
to  allege  that  the  defendant  so  carelessly  drove  his  cart  and 
horse,  that  it  ran  against  and  injured  the  horse  of  the  plain- 
tiff;  and  it  was  held  that  under  the  plea  of  not  guilty  the 
defendant  could  not  shew  that  he  was  not  the  person  driving, 
and  that  the  cart  did  not  belong  to  him.  \^Alders<my  B. — The 
declaration  is  in  substance  thus : — ^'  I  am  possessed  of  a  ship 
which  is  injured,  you  are  possessed  of  a  ship  which  does 
the  injury,  and  you  did  the  injury."  There  are  those  three 
facts,  the  two  first  of  which  are  admitted  by  the  plea  of  not 
guilty,  and  the  latter  only  is  in  dispute.]  In  IVheatley  v. 
Patrick  (ft),  where  the  defendant  was  sued  for  the  negligent 
driving  of  his  coachman,  in  a  gig  borrowed  by  the  defendant, 
and  the  declaration  alleged  that  the  defendant  was  possessed 
of  the  horse  and  gig.  Aldersan,  B.,  said,  "  The  only  plea 
here  is  not  guilty,  the  possession  by  the  defendant  b  there- 
fore admitted  on  the  record."  In  fVoolfv.  Beard  {c)y  which 
was  an  action  against  the  defendant  for  the  negligent 
driving  of  his  servant,  Coleridge,  J.,  held  that  by  pleading 
not  guilty,  the  defendant  admitted  that  the  driver  was  his 

C. 
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(a)  5  Bing.  N.  C.  678 ;  S. 
7  Scott,  796. 


(ft)  2  M.  &  W.  650. 
(c)  8  C.  &  P.  373. 
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servant  Tavemer  v.  Little  has  been  recognised  and  con- 
firmed by  the  Court  of  Queen's  Bench  in  the  case  of  Hart 
V.  Crawley  (a),  and  in  Tarrenee  v.  Gibbins{b\  which  was  an 
action  for  seducing  M.,  the  plaintiff's  daughter  and  servant, 
a  plea  that  M.  was  not  the  plaintiff's  servant,  was  held  good. 
Dawson  v.  Moore  (c)  will  perhaps  be  cited  on  the  other  side ; 
there,  in  an  action  for  a  nuisance,  Lord  Abinger^  C.  B., 
ruled  that  under  the  plea  of  not  guilty,  the  plaintiff  must 
prove  not  only  the  existence  of  the  nuisance  but  that  the 
defendant  committed  it.  Norton  v.  ScholefieU  (rf),  is  dis- 
tinguishable fix)m  this  case,  for  there,  the  wrongful  act 
consisted  not  only  in  digging  a  cess  pool,  but  in  thereby 
contaminating  the  plaintiff's  well,  and  consequently  both 
fisu^ts  were  in  issue  under  the  plea  of  not  guilty. 


KnowleSy  contra.  The  point  was  not  discussed  in  Hart  v. 
Crowley^  as  the  Court  said  they  were  bound  by  the  decision 
in  Tavemer  v.  Little,  In  that  case,  there  was  some  evidence 
of  ownership,  as  the  cart  was  proved  to  have  had  the  name 
of  the  defendant  upon  it  The  position  contended  for  on 
the  other  side  would  lead  to  this  absurdity,  that  the  issue 
might  be  proved,  by  shewing  a  collision  between  two  ships, 
no  matter  to  whom  they  belonged.  The  defendant  might 
choose  to  rely  upon  the  plea  of  not  guilty  under  a  conscious- 
that  no  ship  of  his   had  done  the   iniurv^     [Lord 
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who  were  navigating  the  same.  The  traverse  might  have 
been  so  framed  as  to  include  that  allegation.]  Suppose  the 
declaration  had  omitted  the  allegation^  that  the  ship  was 
under  the  control  of  defendant's  servants.  [Alderson,  B. — 
Then  it  would  have  been  bad  on  special  demurrer.  Parke, 
B. — The  question  is,  whether,  if  that  allegation  had  been 
traversed,  the  plea  would  have  been  demurrable  as  raising 
an  immaterial  issue  ?  If  so,  it  is  not  admitted  under  ^^  not 
guilty,"  because  a  party  cannot  be  so  called  upon  to  admit 
an  allegation  which  cannot  be  traversed.]  If  the  traverse 
had  been  in  the  terms  of  the  declaration,  that  the  defendant 
was  not  possessed  of  a  certain  ship  or  vessel  under  the 
direction  and  management  of  his  servants  modo  et  formA, 
the  issue  might  be  proved  by  shewing  that  defendant  had  a 
ship  in  any  part  of  the  high  seas.  [Alderson^  B. — No,  it 
means  that  defendant  was  not  possessed  of  the  ship  which 
did  the  injury.]  The  allegation,  that  the  ship  was  under 
the  management  of  defendant's  servants  is  immaterial,  and 
would  be  supported  by  proof  that  it  was  under  the  care  of 
defendant  himself  The  defendant  in  £Eu:t  says,  '^  I  deny 
that  I  was  guilty  of  any  negligence  in  the  management  of 
the  ship  which  ran  against  you."  [Alelersony  B. — He  says, 
^^  I  was  possessed  of  a  ship  of  which  I  had  the  management, 
but  though  I  had  the  management  I  did  not  do  the  injury.] 
If  that  be  so,  there  would  be  no  occasion  to  plead  ^^not 
guilty," as  the  defence  might  be  raised  under,  "not  possessed." 
Some  evidence  of  identity  should  be  given.  Hodghinson  v. 
Marsden  (a).  Smith  v.  Martin  (b). 
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and  Others 

V. 
TftATTLKS. 


Lord  Abinoer,  C.  B. — This  is  a  very  plain  case.  The 
question  is,  as  to  the  construction  of  the  rule  referred  to. 
Let  us  first  see  what  the  law  was  before  the  new  rules.  In 
actions  of  this  sort,  for  an  injuiy  done  to  a  ship,  it  was  neces- 
sary for  the  plaintiff  to  prove  three  thmgs ;  first,  that  he  had 
an  interest  in  the  ship  injured ;  secondly,  that  defendant  had 

(a)  2  Campb.  121.  (6)  1  Dowl.  41S,N.  S.;  S.  C. 

9  M.  &  W.  304. 
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•ad  Others 

V 

Teattub. 


the  management,  by  himself  or  his  servants,  of  the  ship 
doing  the  injury;  and,  thirdly,  the  injury  done.  It  is 
known  to  every  one  of  any  experience,  that  proof  of  the 
plaintiff's  ownership,  and  of  the  defendant's  ownership 
often  consumed  a  great  deal  of  time,  and  occasioned  great 
expense,  and  very  often  the  plaintiff  thought  he  might  rely 
on  prim&  £Eu:ie  evidence  but  he  failed,  and  was  obliged  to 
come  again.  The  object  of  the  new  rules  was  to  give  the 
party  notice  of  the  subject  in  dispute,  and  to  limit  the 
expense  of  trials  which  are  now  large  enough.  Unless  they 
have  that  object  they  have  none.  The  rule  in  effect  says, 
that  in  actions  of  this  description,  under  the  plea  of  ^'  not 
guilty,"  possession  shall  not  be  in  issue,  but  shall  be  taken  to 
be  admitted,  and  that  nothing  shall  be  put  in  evidence,  but 
the  fact  of  the  running  down.  Then  it  is  said,  that  such  a 
construction  of  the  rule  would  be  a  hard  case  upon  the  defend- 
ant, who  might  have  pleaded  "  not  guilty,"  under  the  con- 
sciousness that  neither  he  nor  his  servants  had  done  the 
injury  complained  of,  as  he  might  have  but  one  ship,  and 
that  in  another  place  at  the  time  the  plaintiff's  ship  was 
run  down.  Then  why  not  put  the  plaintiff  to  proof  of  the 
feet,  by  denying  that  he,  the  defendant,  was  the  owner  of 
the  vessel.  Under  that  issue,  if  he  should  prove  that  he 
had  but  one  vessel,  which  was  in  another  place,  he  would 
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that  vessel,  which  the  plaintiff  says  the  defendant  possessed, 
with  a  substantial  allegation,  that  the  management  of  that 
particular  vessel  occasioned  the  wrong,  the  inducement 
would  be  absurd.  Suppose  the  plaintiff  had  declared,  in 
substance,  thus,  ^'  whereas  the  plaintiff  was  possessed  of  a 
vessel  and  navigating  the  high  seas,  and  whereas  another 
vessel  also  navigating  the  high  seas,  ran  against  himy** 
would  that  be  a  good  declaration.  It  is  necessary  to  connect 
both  the  possession  and  management  of  the  vessel  which 
did  the  injury  with  the  defendant  It  is  true,  that  by  the 
custom  of  pleading,  the  inducement  should  be  at  the  be- 
ginning, but  what  other  reason  is  there,  why  it  should  not 
be  at  the  end  of  the  declaration?  The  plaintiff  might 
state  that  he  was  possessed  of  a  certain  vessel,  and  that  the 
defendant  had  the  management  of  another  vessel,  which 
ran  against  the  plaintiff's,  and  then  aver,  that  the  said  vessel 
so  mismanaged  belonged  to  the  defendant  That  would  be 
good,  though  the  inducement  is  placed  at  the  end.  When 
the  rule  speaks  of  denying  the  inducement,  it  means,  that 
you  must  deny  a  material  fact  alleged,  namely,  that  de- 
fendant was  possessed  of  the  vessel  which  did  the  injuiy. 
What  is  the  meaning  of  the  words  ^'his  vessel  in  the 
direction  and  management  of  the  same,"  they  mean  a  vessel 
in  the  possession  of  the  defendant  The  object  of  the  new 
rule  was  to  prevent  the  necessity  of  proving  that  the  vessel 
which  did  the  injury,  was  in  the  possession  or  under  the 
control  of  the  defendant  or  his  servants.  In  my  opinion, 
the  rule  is  clearly  applicable.  A  case  at  Nisi  Prius  has 
been  cited,  in  which  I  am  reported  to  have  ruled  a  different 
way,  but  such  decisions  are  of  little  value,  unless  confirmed 
by  the  Court  above.  According  to  my  recollection,  I  have 
repeatedly  decided  according  to  the  opinion  which  I  now 
express.  I  think  the  learned  Judge  was  right,  and  that 
the  rule  for  entering  a  nonsuit  must  be  discharged. 


1844. 
^^ — V ' 

DiTMPOftD 

•adOthen 

V. 
TRATTLE8. 


Parke,  B, —  Tavemer  v.  Little,  which  is  confirmed    by 
the  Court  of  Queen's  Bench,  in  Hart  v.  Crawley f  has  alto- 
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gethcr  settled  this  point,  and  we  are  no  longer  in  a  condition 
to  hear  an  argument  upon  it  I  agree  that  if  this  were 
matter  of  inducement  which  could  not  have  been  the  sub- 
ject of  a  traverse,  the  plea  of  not  guilty  would  not  admit  it; 
but  it  is  not  correct  to  say,  that  this  portion  of  the  induce- 
ment is  immaterial.  If  the  allegation  had  been  traversed 
in  the  terms  of  the  declaration,  it  is  impossible  to  say,  that 
such  a  plea  would  have  been  demurrable.  The  plea  of 
**  not  guilty,"  does  admit  such  portion  of  the  inducement  as 
might  have  been  the  subject  of  a  traverse. 


Aldebson  and  Gurnet,  B.s  concurred. 


Rule  discharged. 


In  an  action 
for  work  and 
labour,  &c.,  to 
which  the  de- 
fendant plead- 
ed the  general 
issue,  payment, 
and  set-off,  a 
verdict  was 


Waddle  and  Another  v.  Downman. 

JL  HIS  was  an  action  of  debt  for  work  and  labour,  goods 
sold,  &c.  The  defendant  pleaded,  first,  nunquam  indebita- 
tus; secondly,  payment;  and  lastly,  set-off.  A  verdict  was 
taken  by  consent  with  nominal  damages,  subject  to  the 
award  of  an  arbitrator,  who  was  to  settle  the  cause  and  all 
other  matters  in  difference  between  the  nardes,  and  if 
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instead  of  the  above  nominal  damages  and  debt ;  but  if  he        IS  14. 

should  find  that  the  plaintiff  is  not  entitled  to  recover  any      vv addle 

debt  or  damages  at  all  in  the  cause,  then  the  above  men-    ^^  Another 

tioned  verdict  was  to  be  void,  and  instead  thereof  a  verdict     Downman. 

to  be  entered  for  the  defendant,  and  the  arbitrator  was  also 

by  the  said  award  to  ascertain  what  sum  of  money  (if  any) 

he  shall  find  to  be  due  from  either  or  any  of  the  said 

parties  to  the  other  or  others  of  them  in  respect  of  the  said 

other  matters  in  difference,  provided  that  the  finding  of  the 

arbitrator  in  respect  of  the  said  other  matters  shall  in  no 

way  affect  the  verdict  to  be  entered  in  the  cause ;  "  the  costs 

of  the  cause  to  abide  the  event  of  the  award  with  respect  to 

the  said  cause,  and  the  costs  of  the  reference  and  of  the 

said  other  matters  in  difference  to  be  in  the  discretion  of 

the  arbitrator." 

The  arbitrator  awarded,  *^  that  the  plainti&  are  not  en- 
titled to  recover  any  debt  or  damages  in  the  said  cause 
against  the  defendant,  and  that  no  sum  of  money  is  due  6rom 
either  of  the  parties  to  the  other  of  them  in  respect  to  any 
of  the  other  matters  in  difference,  except  that  I  award  that 
the  defendant  do  on  demand  pay  to  the  plaintifis  for  the 
respective  shaft  and  cam-ring  delivered  to  the  defendant 
by  the  plaintifis  and  now  on  the  defendant's  premises,  such 
sum  of  money  as  the  same  amounts  to,  according  to  the 
present  market  price  of  pig  iron." 

A  rule  nisi  had  been  obtained  to  set  aside  the  award,  on 
the  grounds :  first,  that  the  arbitrator  had  not  made  an  event 
of  the  action  upon  which  costs  could  be  taxed ;  secondly, 
that  the  award  was  uncertain,  in  directing  the  defendant  to 
pay  for  the  shaft  and  cam-ring  according  to  the  present 
price  of  pig  iron. 

The  plaintiffs'  affidavit  stated  that  they  claimed  before 
the  arbitrator  the  price  of  two  cam-rings  and  two  shafts, 
which  had  been  ordered  by  the  defendant  and  delivered  to 
him.  The  defendant  adduced  evidence,  to  show  that  one 
cam-ring  and  shaft  were  defective,  and  not  of  sufficient  size 
or  strength  to  do  the  work,  in  consequence  of  which  they 

VOL.    I.  GO  D.   &   L. 
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and  Another 

V. 
DOWNMAN. 


broke  and  became  useless,  and  that  the  plaintifis,  as  en- 
gineers, were  bound  to  bear  the  loss  of  them  and  supply 
others  of  proper  dimensions  and  capability;  that  it  was 
suggested  by  the  plaintifis  and  agreed  to  by  the  defendant, 
that  in  case  the  arbitrator  should  consider  that  the  first 
cam-ring  and  shaft  ought  not  to  be  charged,  he  was  to  allow 
the  plaintifis  the  value  of  them  at  the  market  price  of  pig 
iron,  as  they  had  not  been  returned  by  the  defendant. 


E.  V,  WilUams  shewed  cause.  First,  the  arbitrator  has  found 
the  event  of  the  action  according  to  the  terms  prescribed 
by  the  submission.  If  then  he  has  ascertained  that  the 
plaintifis  are  not  entitled  to  any  debt  or  damages  in  the 
cause,  the  consequence  is,  that  the  verdict  must  be  entered 
for  the  defendant  on  all  the  issues.  Secondly,  this  award 
comes  within  the  principle  laid  down  in  the  cases  of 
Car  gey  v.  Aitcheson  (a),  and  Plummer  v.  Lee  (i).  It  appears 
firom  the  plaintiffs'  affidavit,  that  evidence  was  produced  before 
the  arbitrator  to  shew  that  one  cam-ring  and  one  shaft  were 
defective,  and  that  the  parties  agreed  that  if  the  arbitrator 
should  be  of  that  opinion,  he  was  to  allow  the  plaintiflb  the 
value  of  them  at  the  market  price  of  pig  iron. 


W.  H.  Watson^  in  support  of  the  rule.     The  costs  of  the 
cause,  (which  are  to  abide  the  evcnt)>  cannot  be  taxed  on  this 
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for  the  defendant  on  all  the  issues.]  ''To  settle  the  said  1844. 
cause"  must  imply  an  authority  to  find  each  issue  in  the  Waddlb 
same  way  as  a  Judge  would  direct  a  juiy  at  Nisi  Prius.  »nd  Another 
Secondly,  there  is  nothing  to  shew  in  what  way  the  market  Downman* 
price  of  pig  iron  is  to  be  ascertained.  In  HolL  Abr.  tit. 
**  Arbitrament^^  (Q  7,)  it  is  said,  "If  an  award  be  made 
between  A.  and  B.,  touching  certain  quarters  of  malt  before 
delivered  by  A.  to  B.,  that  B.  pay  to  A.  so  much  for  each 
quarter  as  one  quarter  of  malt  was  then  sold  for,  this  is  a 
void  award,  inasmuch  as  there  is  no  mention  in  what  place 
the  sale  shall  be,  for  peradventure  in  one  market  and  place 
this  was  sold  for  more  than  in  another  market  or  place,  and 
for  this  the  award  is  void  for  uncertainty.  [Lord  Abinger, 
C.  B. — That  would  clearly  be  a  bad  award ;  but  this  is  a  re- 
ference to  say  whether  the  parties  shall  or  shall  not  pay  at  the 
market  price.  Alderson,  B. — ^The  market  price  the  parties 
have  agreed  on,  and  the  only  question  is,  whether  the  iron  b 
to  be  paid  for  at  that  price.]  The  meaning  of  the  submission  is 
that  the  arbitrator  is  to  ascertain  the  market  price.  In  Price 
V.  Popkin(a)y  a  cause  and  all  matters  in  di£Perence  between 
lessor  and  lessee  was  referred  to  arbitration,  the  costs  to 
abide  the  event,  the  arbitrator  awarded  that  certain  fixtures 
of  the  value  of  11/L  had  been  wrongfiiUy  removed  by  the 
lessor  and  that  the  lessee  should  set  up  others  in  their  place, 
and  the  lessor  should  pay  him  11/.  on  a  specified  day,  the 
award  was  held  bad  for  not  specifying  the  value,  quality,  or 
description  of  the  fixtures  to  be  set  up. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  the  award  is 
sufficient  As  to  the  first'  point  it  is  clear  that  it  was  in- 
tended by  the  parties  that  the  arbitrator  should  ascertain 
whether  or  no  the  plaintifis  were  entitled  to  recover  any  and 
what  amount,  and  if  he  should  find  that  the  plaiuti&  were 
not  entitled  to  recover  any  thing,  the  verdict  then  entered 

(a)  10  Ad.  &  Ell.  139 ;  S.  C.  2  P.  &  D.  304. 
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1844.        for  ^^^  plaintiff  should  be  found  for  the  defendant  on  all  the 

^*~v '    issues.     The  parties  might  have  so  arranged  to  avoid  giving 

and  Another  the  arbitrator  the  trouble  of  finding  each  issue.  Then  as  to 
DowNMAN.  '^®  second  objection.  Suppose  the  parties  had  come  to  an 
arrangement  that  the  cam-ring  and  shaft,  if  rejected,  ought 
not  to  be  paid  for  according  to  the  value  charged,  but 
according  to  the  market  price  of  consols,  and  the  arbitrator 
had  stated,  '^I  award  that  the  particular  cam-ring  and  shaft 
ought  not  to  be  taken  into  account,  and  I  ftirther  award  that 
their  value  be  paid  for  at  the  market  price  of  consols,"  the 
award  would  not  necessarily  be  bad,  because  he  had  not 
found  the  market  price  of  consols.  So  where  he  says,  I 
disallow  the  plaintiff's  claim  for  the  cam-ring  and  shaft,  and 
the  defendant  shall  pay  to  him  their  value  at  the  market 
price,  that  is  a  good  award. 


Parke,  B. — It  is  clear,  upon  these  affidavits,  that  the  arbi- 
trator has  awarded  in  respect  of  the  whole  matters  in 
difference.  As  to  the  cam-ring  and  shaft,  the  only  dif- 
ference was  whether  or  no  it  was  to  be  paid  for  at  the  market 
price  of  pig  iron.  The  parties  agreed  between  themselves 
that  if  the  arbitrator  determined  in  favour  of  the  defendant 
he  should  pay  for  the  cam-ring  and  shaft  upon  certain 
specified  terms.     The  award  is  not  only  prim&  facie  good. 
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is  not  in  a  situation  to  take  it ;  but  Cooper  v.  Langdon  {a) 
has  decided  that  the  fact  of  inconsistent  pleas  being  all 
found  for  the  defendant  is  no  ground  of  error.  The  case  of 
Price  V.  Popkin  is  quite  different ;  there,  the  Court  thought 
the  arbitrator  had  no  power  to  order  what  was  to  be  done 
with  respect  to  the  fixtures,  and  if  he  had  such  power,  he 
had  given  his  directions  in  too  uncertain  a  manner. 
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Alderson,  B. — I  do  not  see  how  the  arbitrator  could  have 
made  his  award  in  any  other  form.  The  parties  agreed 
that  if  the  defendant  was  not  bound  to  pay  for  the  cam-ring 
and  shaft,  he  was  to  allow  the  plaintiff  the  value  of  them  at 
the  market  price  of  pig  iron,  that  is,  the  price  of  iron  on  the 
day  on  which  the  award  was  made.  The  question  was, 
whether  the  plaintiff  had  a  good  claim  for  the  cam-ring  and 
shaft,  and  the  arbitrator  says  that  they  shall  be  allowed  for 
at  the  price  of  pig  iron.  Unless  he  went  to  the  market,  he 
could  not  make  his  award  otherwise. 

Rule  discharged. 

(a)  2  Dowl.  836,  N.  S. ;  S.  C.  10  M.  &  W.  785. 


EsDAiLE  V.  Lund. 

^CIRE  FACIAS.      The  declaration  stated,   that   the  To  scire  facias 
plaintiff  had  recovered  judgment  against  one  J.  Wood,  one  J^^/of  a 
of  the  public  officers  for  the  time  being,  according  to  the  banking  co. 
7  Geo.  4,  c.  46,  of  a  certain  banking  co-partnership,  called,  the  dofencUnt 
"  The   Yorkshire  Agricultural  and  Commercial  Banking  Sutement, 
Company,"  the  sum  of  5000i,  with  costs,  and  that  the  ^'ov'^Vnhc 

judgment,  the 
plaintiff  elected  to  issue  execution  against  six  other  members  of  the  co-partaership,  and  issued 
six  several  writs  of  scire  facias,  one  against  each  member  of  the  same  date,  tenor,  and  effect  as 
the  writ  against  the  defendant,  and  that  the  actions  upon  such  writs  are  still  pending :  Held,  that 
if  the  subject  matter  of  the  plea  afforded  any  defence,  the  plea  was  bad  for  duplicity. 

Qmare,  as  to  whether  a  plaintiff  having  recovered  judgment  against  the  public  officer  of  a 
banking  co-partnership,  and  having  elected  to  issue  a  scire  facias  agiunst  one  or  more  of  the 
members,  can  issue  another  scire  facias  against  other  members  during  the  pendency  of  the  prior 
suit. 
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defendant,  at  the  time  of  such  judgment  recovered,  was 
and  Still  is  a  member  of  the  said  co-partnership,  &c. 

Plea.  That  at  the  time  of  the  judgment,  writ,  and  de- 
claration, divers,  to  wit,  one  hundred  persons,  besides  the 
said  G.  Lund,  were  and  still  are  members  of  the  said  co- 
partnership, and  amongst  others,  one  Thomas  Fawcett, 
Geoige  W.  Ellis,  William  Leif,  Geoige  Postlewaite,  &c., 
(naming  six,)  that  the  plaintifis,  after  the  recovery  of  the 
said  judgment,  elected  to  issue  execution  against  the  said 
T.  Fawcett,  G.  W.  Ellis,  &c.,  and  issued  six  several  writs  of 
scire  fiicias,  that  is  to  say,  one  separate  writ  of  scire 
fiicias  against  each  of  them,  the  said  T.  F.,  G.  W.  K, 
&c.,  of  the  same  date,  tenor,  and  effect,  as  the  writ  against 
the  defendant ;  that  the  plaintifis  have  not  prosecuted  the 
execution  upon  such  writs,  and  that  such  writs  have  not 
proved  ineffectual,  and  the  actions  upon  such  writs  are  still 
depending ;  that  the  said  T.  F.,  G.  W.  E.,  &c.,  are  within 
the  jurisdiction  of  the  Court,  and  might  have  been  pro- 
ceeded against  jointly  with  the  defendant  Wherefore, 
inasmuch  as  the  said  T.  F.,  G.  W.  E.,  &c.,  are  not  named 
jointly  with  the  defendant,  the  defendant  prays  judgment 
of  the  said  writ  and  declaration. 

Demurrer  and  joinder. 


V. 
LUNO. 
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LUtkdak,  J.,  (after  stating,  that  **if  the  debt  cannot  be  1841. 
levied  on  those  who  remain  members,  the  former  members  esdailb 
may  be  subjected  to  execution  by  leave  of  the  Court  on 
motion,")  expresses  an  opinion  that  it  is  not  ncccssar^^  to 
proceed  to  execution  against  all  the  continuing  members. 
Upon  general  principle,  the  plaintiff  is  entitled  to  a  scire 
&cias  against  each  individual  member.  Ransfard  v.  Bosan- 
quet{a).  If  a  plea  in  abatement  be  allowed,  it  should  give  a 
better  writ  by  naming  all  the  members.  (The  Court  called  on) 

i^z/^Aerierf,  to  support  the  plea.  InBasanquetv.  Graham{b)y 
the  plaintiff  having  entered  up  judgment  on  a  v^arrant  of 
attorney  against  the  public  officer,  sued  out  a  scire  £Eu:ia8 
against  thirteen  persons  who  were  members  of  the  co-part- 
nership at  the  time  of  the  execution  of  the  warrant  of 
attorney,  and  he  aftierwards  sued  out  a  scire  &cias  against 
the  defendant  On  application  to  set  aside  the  latter  scire 
fecias,  it  was  urged,  on  the  part  of  the  defendant,  that  it  was 
not  competent  to  a  party  to  issue  writs  of  scire  &cias  from 
time  to  time ;  that  he  might  include  in  one  scire  facias  all 
who  were  shareholders  at  the  time  of  the  execution,  though 
he  need  not  declare  against  all;  but  he  could  not,  after 
having  issued  writs  of  scire  facias  against  certain  selected 
individuals,  proceed  to  sue  out  other  writs  against  other 
individual^  whilst  the  former  writs  were  pending;  and 
Cokridge^  J.,  expressed  an  opinion  that  the  objection  might 
be  pleaded.  [ParAe,  B. — All  that  my  Brother  Coleridge 
meant  was,  that  the  objection  (if  any)  should  have  been 
raised  by  plea.]  There  is  nothing  in  the  statute  7  Geo.  4, 
c  46,  to  warrant  the  present  proceeding.  The  sections 
which  are  applicable  are    12  &  13  (c).     The  other  side 

(o)  2  Q.  B.  972 ;  S.  C.  2  G.  &  of  this  act  be  had  or  recovered  or 

D.  324.  entered  up  as  aforesaid,  in  any 

(6)  Q.  B.,  T.  T.  1843.  action,   suit  or  proceedings    in 

(c)  Section  12,  enacts,  "That  law  or  equity  against  any  public 

all  and  every  judgment  and  judg-  officer  of  any  such  copartnership, 

ments,  decree  or  decrees,  which  shall  have  the  like  effect  and  ope- 

shall  at  any  time  after  the  passing  ration  upon  and  against  the  pro- 
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must  contend  for  this  construction  of  the  statute,  namely, 
that  a  judgment  against  the  public  officer  shall  have  the 
effect  of  a  joint  and  several  judgment  against  each  and 

perty  of  such  copartnership,  and 
upon  and  against  the  property  of 
every  such  member  thereof  as 
aforesaid,  as  if  such  judgment  or 
judgments  had  been  recovered  or 
obtained  against  such  copartner- 
ship ;  and  that  the  bankruptcy, 
insolvency  or  stopping  payment 
of  such  public  officer  for  the  time 
being  of  such  copartnership,  in 
his  individual  character  or  ca- 
pacity, shall  not  be  nor  be  con- 
strued to  be  the  bankruptcy,  in- 
solvency or  stopping  payment  of 
such  copartnership ;  and  that 
such  copartnership  and  every 
member  thereof,  and  the  capital 
stock  and  effects  of  such  co- 
partnership, and  the  effects  of 
every  member  of  such  copart- 
nership, shall  in  all  cases,  not- 
withstanding the  bankruptcy,  in- 
solvency or  stopping  payment 
of  any  such  public  officer,  be 
attached  and  attachable,  and  be  in 
all  respects  liable  to  the  lawful 
claims  and  demands  of  the  cre- 


issued  against  any  member  or 
members  for  the  time  being  of 
such  corporation  or  copartner- 
ship ;  and  that  in  case  any  such 
execution  against  any  member  or 
members  for  the  time  being  of 
any  such  corporation  or  copart- 
nership shall  be  ineffectual  for 
obtaining  payment  and  satisfac- 
tion of  the  amount  of  such  judg- 
ment, it  shall  be  lawful  for  the 
party  or  parties  so  having  ob- 
tained judgment  against  such 
public  officer  for  the  time  being 
to  issue  execution  against  any 
person  or  persons  who  was  or 
were  a  member  or  members  of 
such  corporation  or  copartner- 
ship at  the  time  when  the  con- 
tract or  contracts  or  engagement 
or  engagements  in  which  such 
judgment  may  have  been  obtain- 
ed was  or  were  entered  into,  or 
became  a  member  at  any  time 
before  such  contracts  or  engage- 
ments were  executed,  or  was  a 
member  at  the  time  of  the  judg- 
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every  member  of  the  co-partnershipy  and  also  of  a  judgment       1844. 
against  any  two  or  more  of  them,  and  that  executions  may     ^^"^''"""^ 
be  issued  concurrently  or  consecutively  against  all  or  any  v. 

portion  of  the  members.  There  cannot  be  a  warrant  of 
attorney  to  enter  a  joint  and  several  judgment  The  effect 
of  this  statute  is  to  give  a  joint  judgment  against  all  the 
members  of  the  co-partnership  ;  and  execution  may  be 
taken  out  against  one  or  more,  or  against  every  member, 
but  the  judgment  being  joint,  there  cannot  be  separate 
parties  to  represent  that  judgment  As  a  general  rule,  two 
parties  cannot  be  sued  separately  at  the  same  time  in  respect 
of  the  same  cause  of  action,  Bayce  v.  Douglou  (a).  If  a 
hundred  concurrent  writs  of  scire  fiunas  issued,  it  is  com- 
petent for  the  plaintiff  to  go  on  and  enforce  the  whole 
amount  of  his  claim  under  each  writ  \^Alder8on,  B, — The 
inconvenience  equally  exists  in  the  case  of  a  joint  and 
several  promissory  note.  Here  are  fifty  members  jointly 
liable,  if  one  has  paid  the  whole  debt,  there  is  an  end  of  it, 
and  the  others  have  only  to  pay  costs.]  A  scire  facias  is 
the  act  of  the  Court,  but  a  promissory  note  is  the  act  of 
the  parties,  who  by  making  it  joint  and  several  oust  them- 
selves of  their  plea  in  abatement.  [Jldersan,  B. — The 
Court  only  issue  a  scire  facias  to  ascertain  who  the  persons 
are  who  are  the  real  defendants  in  the  suit  in  which  the 
public  officer  is  the  nominal  defendant  The  moment  that 
is  ascertained,  it  is  the  same  thing  as  if  the  judgment  had 
been  originally  against  all.]  No  authority  can  be  found  to 
shew  that  a  judgment  may  branch  into  several  independent 
suits.  [Jlderson^  B. — Before  this  new  proceeding  against 
a  public  officer,  there  was  no  necessity  for  it.  Here,  the 
scire  facias  is  wanted  to  ascertain  who  are  the  persons  who 
belong  to  the  copartnership  ;  the  ordinary  scire  facias  is  to 
know  why  execution  should  not  issue  agidnst  a  certain 
person,  as  for  instance  an  executor.  Parke,  B. — Is  there 
any  precedent  of  such  a  plea  to  a  scire  facias  ?]  In  Panton  v. 
IIaU{b)y  where  a  judgment  was  recovered  against  A.  and  B. 
id)  1  Campb.  60.  (6)  2  Salk.  598  ;  S.  C.  Carth.  105. 
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and  a  scire  facias  was  awarded  against  the  terre-tenants  and 
heir  of  B.,  it  was  pleaded  in  abatement  that  no  scire  facias 
had  been  awarded  against  A. ;  the  plaintiff  replied  that  he, 
at  such  a  time,  sued  out  a  scire  fecias  against  A.,  and  set  it 
finth :  the  replication  was  held  bad  on  demurrer,  on  the 
ground  that  a  scire  facias  being  a  judicial  writ  must  pursue 
the  nature  of  the  judgment,  and  therefore  as  the  judgment 
was  joint,  there  could  not  be  several  independent  suits.  So 
the  omission  of  a  terre-tenant  of  lands  in  the  same  county 
may  be  pleaded  in  abatement  Prynne  v.  Slauffhtery  (a), 
2  fFnu.  SauntL  9  a,  n«10.  [Aldersariy  B. — Why  is  the  original 
action  brought  against  a  public  officer,  except  to  avoid  the 
inconvenience  of  suing  all  the  members?]  The  plaintiff 
may  elect  to  proceed  against  any  number  of  the  members, 
but  having  done  so,  he  cannot  proceed  at  the  same  time 
against  another  body  of  the  members.  [Alderson^  B. — 
AsBoming  that  argument  right,  and  that  the  plaintiff  ought 
to  have  proceeded  against  one  alone,  or  against  several 
jointly,  this  is  in  effect  a  plea  of  the  pendency  of  another 
suit,  and  would  form  the  subject  of  six  different  pleas. 
Parkey  B. — Suppose  the  act  of  Parliament  means  that  the 
plaintiff  is  to  have  but  one  execution  pending  at  one  time, 
and  that  he  must  begin  by  proceeding  against  one  member 
or  against  several,  and  if  he  does  not  obtain  the  amount  of 
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Heath  and  Others  v.  Durant. 

Assumpsit  on  a  policy   of  insurance  on  the   ship  Where  the 
*^        "^  tcnns  of  a 

Vertuosa,  from  Genoa  to  the  Brazils  and  Africa.     The  contract  are 
declaration  set  out  the  usual  stipulation  against  takings  at  ^temfrarane- 
sea  or  arrest,  and  averred  a  seizure  by  the  Portuguese  S^^^'SSSqws 

government.  arising  there- 

The  defendant  had  applied  for  leave  to  plead,  first,  non  nfen  in  eri- 
assumpsit :  seventeenth,  that  at  the  time  of  the  making  the  the  ^eneraT 
policy  and  of  paying  the  premium,  and  in  consideration  iMue,butifthe 
thereof,  it  was  amongst  other  things  mutually  agreed  and  was  made  after 
declared  between  the  defendant  and  the  plaintifis,  then  conua^such 
being  the  agents  o^  &c,  that  the  said  policy  and  the  risks  ^^^^J^ 
therein  insured  against,  or  intended  so  to  be,  should  not  be  specially. 
deemed,  taken,  or  understood  to  extend  to  or  exclude 
capture,  seizure,  detention,  arrests,  restraints,  or  detain- 
ments of  any  kings,  princes,  or  people,  except  only  in  cases 
of  war :    Averment,  that  although  the  said  vessel  was 
arrested,   restrained,   and  detainad  as  in  the  declaration 
mentioned,  it  was  not  arrested,  restrained,  or  detained  in 
war.     Verification. 

Eighteenth.  That  at  the  time  of  the  making  of  the 
said  policy,  to  wit,  on,  &c.,  in  consideration  that  the  de- 
fendant would,  at  the  request  of  the  plaintifis,  as  such 
agents  as  aforesaid,  make  and  subscribe  the  said  policy, 
and  the  plaintifis,  as  such  agents,  would  pay  to  the  de- 
fendant the  said  premium,  it  was  in  and  by  a  certain 
memorandum,  to  wit,  a  certain  slip,  by  consent  of  the  said 
parties,  then  annexed  to  the  said  policy,  and  by  such 
consent  then  made  part  thereof,  declared  and  agreed 
between  the  defendant  and  the  plaintifis,  as  such  agents, 
amongst  other  things,  that  the  said  policy  should  be  against 
and  extend  to  British  as  well  as  foreign  capture,  seizure, 
and  detention,  and  the  consequences  of  any  attempt  thereof, 
but  only  in  case  of  war :  Averment,  that  the  said  arrest, 
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1844.        restraint,  and  detention  of  the  said  vessel  was  not  in  case 


Tyi^       of  war.     Verification. 


Hbath 
and  Othera         Eolfe,  B.,  at  Chambers,  had  refused  to  allow  the  two 

DuRAMT.       latter  pleas,  on  the  ground  that  the  facts  therein  alleged, 

might  be  given  in  evidence  under  the  general  issue. 

Erie  moved  to  rescind  the  order  of  the  learned  Judge, 
and  for  liberty  to  plead  those  pleas.  The  vessel  was  seized 
by  the  Portuguese  government,  in  time  of  peace,  on  the 
ground  that  it  was  concerned  in  the  slave  trade.  If,  there- 
fore, the  memorandum  mentioned  in  the  plea  is  to  be 
taken  as  part  of  the  policy,  the  defendant  is  clearly  not 
liable,  and  the  only  question  is,  whether  or  no  the 
defence  may  be  given  in  evidence  under  the  general  issue. 
It  may  be  said,  at  the  trial,  that  as  the  new  rules  of 
pleading  have  declared  that  in  an  action  on  a  policy  of 
insurance,  the  plea  of  non  assumpsit  shall  operate  as  a 
denial  only  "  of  the  subscription  to  the  alleged  policy,"  the 
defendant  is  not  at  liberty  under  that  plea  to  shew  that 
other  material  stipulations  were  made  on  a  separate  slip,  at 
the  time  of  executing  the  policy.  [ParAe,  B. — If  the  slip 
is  contemporaneous  with  the  policy,  it  forms  part  of  it.]  It 
was  all  one  act,  and  is  so  pleaded,  for  the  plea  alleges,  that 
*^  at  the  time  of  making  the  said  policy,  and  of  paying  the 
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Parke,  B. — If  after  the  policy  was  made,  the  parties  1844. 
agreed  to  certain  stipulations  which  waived  it,  then  that  heath 
would  form  the  subject  of  a  special  plea.  »nd  Others 

DURAMT. 

Alderson,  B. — There  is  no  occasion  to  plead  specially, 
unless  the  defendant  means  to  shew  two  things,  first,  the 
policy,  and  afterwards  the  alterations. 

GuRNEY,  B.,  concurred. 

Rule  refused. 


Granger  v.  Dacre. 
Assumpsit.      The  declaration  stated,  that  the  de-  AdecUmlon 

_  _  ,  stated,  that  the 

fendant  caused  to  be  shipped  on  board  a  certain  barge  or  defendant 

lighter,  called  the  Maria,  whereof  the  plaintiff  was  owner,  j!^*JJ2uhe° 

from  and  out  of  a  certain  ship  called  the  Noige,  then  lying  plwntiflTs 

in   the   river  Thames,   divers  goods  and  chattels  to  be  eoodstobe 

lightered  by  the  plaintiff,  and  conveyed  by  him  in  the  said  ddiTered  at  a 

barge  or  lighter,  and  to  be  landed  trom  and  out  of  the  SJJJ*^  j„ 

same,  and  delivered  at  a  certain  place,  to  wit,  the  Com-  consideration 

mercial  Dock,  to  and  for  the  defendant,  he  paying  to  the  defendant  pro. 

plaintiff  a  certain  lighterage  in  that  behalf,  and  the  plaintiff  coivethe^iods 

then  received  the  said  goods  on  board  the  said  lighter  or  J?  *  't^"^^® 

barge,  and  agreed  with  the  defendant  to  lighter  and  convey,  notice  of  plain- 

and  land,  and  deliver  to  and  for  him,  the  said  goods  and  todeliTOTthom. 

chattels  as  aforesaid ;  and  in  consideration  of  the  premises,  ^iJjjSerw^ 

the  defendant  then  undertook  and  promised  the  plaintiff  to  &c.,theplMn. 
,  tiff  was  ready 

accept  and  receive  the  said  goods  and  chattels  at  the  Com-  to  deliver  the 

mercial  Dock  aforesaid,  from  the  plaintiff  in  a  reasonable  §^fendan^ 

time  after  he  should  have  notice  of  the  plaintiff's  being  ^^^^to 

*  ^  receive  them 

ready  to  land  and  deliver  the  same  as  aforesaid ;  and  the  for  an  unrea- 
sonable time : 
J7eU,  first, 

that  the  declaration  need  not  shew  that  the  lapse  of  such  reasonable  time  took  place  before  the 

commencement  of  the  action. 

Secondly,  that  the  declaration  should  have  alleged  that  the  plaintiff  was  always  daring  a 

reasonable  time,  ready  and  willing  to  deliver  the  goods. 
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plaintiff  avers  that  the  said  barge  or  lighter,  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  arrived  with  the  said 
goods  at  the  Commercial  Dock,  and  the  plaintiff  was  then 
ready  to  land  and  deliver  them  to  and  for  the  defendant  as 
aforesaid,  of  which  the  defendant  then  had  notice,  and 
although  a  reasonable  time  for  the  defendant  to  accept  and 
receive  the  said  goods  at  the  said  Commercial  Dock  after 
he  had  such  notice  as  aforesaid,  had  elapsed,  yet  the  de- 
fendant did  not  nor  would,  although  then  requested  by  the 
plaintiff  so  to  do  within  such  reasonable  time,  accept  or 
receive  the  said  goods  and  chattels,  but  wholly  neglected 
and  reftised  so  to  do  for  a  great  and  unreasonable  time,  to 
wit,  fifty  days  after  the  expiration  of  such  reasonable  time, 
firom  the  period  when  he  had  such  notice  as  aforesaid,  and 
thereby  the  said  barge  or  lighter  was,  during  all  that  time, 
detained  at  the  said  Commercial  Dock,  and  the  plaintiff 
was  put  to  great  costs  and  charges,  amounting  to  15^,  in 
maintaining  the  crew  of  the  said  barge  or  lighter,  during 
the  said  time,  and  was  deprived  of  the  use  of  the  said  barge 
or  lighter,  and  the  profits  thereof  during  such  time. 

Special  demurrer,  assigning  for  causes,  first,  that  inas- 
much as  by  the  terms  of  the  contract  the  lapse  of  a  reason- 
able time  after  notice  to  the  defendant  was  a  condition 
precedent  to  any  defeult  in  him  in  accepting  the  said  goods. 
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Peacock^  in  support  of  the  demurrer,  admitted,  that  since  1844. 
the  case  of  Owen  v.  Walters  {a),  the  first  ground  of  de- 
murrer was  untenable.  [JParke,  B. — ^That  case  is  expressly 
in  point.]  The  declaration  is  bad  upon  the  other  grounds. 
The  defendant  was  entitled  to  a  reasonable  time  to  accept 
the  goods  after  he  had  notice  that  the  plaintiff  was  ready 
and  willing  to  land  and  deliver  them.  The  averment  of 
readiness  alone  is  not  sufficient  The  meaning  of  the  con- 
tract is,  that  the  plaintiff  should  be  always  ready  and 
willing  to  land  the  goods  for  a  reasonable  time,  during 
which,  the  defendant  had  to  accept  them,  Hoffedan  v. 
Laing{b).  [Lord  Abingerj  C.  B. — It  is  consistent  with 
this  declaration  that  within  the  period  allowed  to  the 
defendant  to  accept  the  goods,  the  plaintiff  may  have  re- 
tained them.] 

Martin  contra.  The  declaration  shews  that  the  plaintiff 
has  done  all  that  he  was  bound  to  do  under  his  contract. 
A  willingness  to  deliver  is  implied  in  the  term  '^  ready." 
[Lord  Abinger,  C.  B. — The  plaintiff  might  have  been  ready 
to  do  all  things  necessaxy  for  the  landing,  and  then  have 
changed  his  mind.]  It  is  alleged  that  the  plaintiff  was 
ready  to  land  and  deliver  the  goods  to  the  defendant, 
whereof  the  defendant  had  notice,  yet  neglected  and  re- 
fused, for  an  unreasonable  time,  to  receive  them  ;  the 
meaning  of  which  is,  that  the  plaintiff  remained  with  his 
vessel  beyond  a  reasonable  time  ready  and  willing  to  deliver 
the  goods.  [Parkey  B. — It  means  simply  that  the  de- 
fendant did  not  receive  them  within  a  reasonable  time. 
It  is  consistent  with  every  allegation  in  this  declaration, 
that  the  plaintiff  may  have  been  ready  on  a  particular  day, 
and  on  another  day  removed  the  vessel  to  a  distance. 
Alderson^  B. — It  may  be  that  the  plaintiff  was  ready  the 
first  or  the  second  day,  and  not  ready  the  third.     Without 

(a)  5  Dowl.  324 ;  S.  C.  2  M.  &  W.  91. 
(6)  1  Marsh.  514. ;  S.  C.  6  Taunt.  161. 
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^T"^^*^      '  deliver  the  goods,  there  is  no  breach  of  contract.     Had  you 

V-  not  better  amend  ?] 
Dacrb. 


Martin  consented. 


Amendment  accordingly. 


In  detinue  sur 
troveTf  ft  de- 
fence that  de- 
fendant was 
tenant  in  oom- 
nion  with 
plaintiff,  can- 
not be  given 
in  evidence 
under  *'  non 
detinet,"  or 
"not  pos- 
sessed,** but 
must  be  spe- 
cially pleaded. 


Mason  v.  Farnell. 

JJETINUE.  The  declaration,  in  substance,  stated,  that 
the  plaintiff  was  lawfully  possessed,  as  of  his  own  property, 
of  certain  deeds,  &c.,  of  great  value,  to  wit,  of  a  certain  in- 
denture, purporting  to  be  made,  &c.,  (setting  it  out,)  and 
being  so  possessed,  he  casually  lost  the  said  deeds  out  of 
his  possession,  and  the  same  came  to  the  possession  of  the 
defendant  by  finding,  yet  the  defendant  well  knowing  the 
said  deeds  to  be  the  property  of  the  plaintiff  hath  not  yet 
delivered  them  to  the  plaintiff,  although  requested,  but  hath 
detained,  and  still  detains  the  same,  &c. 

Pleas.  First,  non  detinet;  secondly,  that  the  plaintiff 
was  not  lawfully  possessed,  as  of  his  own  property,  of  the 
said  deeds,  modo  et  forma. 
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Under  one  or  other  of  the  pleas  it  was  competent  for  de-        1844. 
fendant  to  shew  that  he  was  tenant  in  common  of  the  deed     ^jPC 
in  question.     The  declaration  in  detinue  consists  of  two  «. 

propositions;  first,  that  the  plaintiff  has  such  a  property  in 
the  chattel  as  will  enable  him  to  maintain  the  action ; 
secondly,  that  defendant  has  refused  to  deliver  up  to  the 
plaintiff  his  property.     If  both  those  allegations  are  tra- 
versed, the  entire  right  of  action  is  in  issue.     [Alderson^  B. 
— The  facts  shew  that  the  plaintiff  is  possessed  of  the 
deeds  in  such  a  sense  as  to  maintain  an  action  against  a 
wrong  doer ;  should  not  the  defendant  then  shew  the  cha- 
racter in  which  he  stands  by  pleading  it  in  answer  to  his 
prima  £Eu;ie  liability  ?]  With  respect  to  ownership,  there  is  a 
manifest  distinction  between  a  trespass  to  real  property,  and 
a  wrong  to  personal  property.    In  the  former  case,  the  actual 
possession  is  a  thing  distinct  from  the  right  of  possession, 
but  not  so  in  the  latter;  there  ^'  possession''  means  ^'owner- 
ship."   The  plea  of  no  property  in  trover  means  no  pro- 
perty as  against   the  defendant.     Nicolb  v.  Bastard  (a), 
Camaby  v.    fFeBn/{b),  and  Greffff  v.   Wells  {c\  shew  that 
as  against  a  mere  wrong  doer,  the  plea  of  '*  not  possessed" 
means,  that  the  plaintiff  had  not  the  actual  possession,  but 
if  the  defendant  is  an  execution  creditor,  or  otherwise 
claims  under  a  right,  then  the  meaning  of  the  position 
shifts,  and  lets  in  the  inquiry  in  whom  the  right  of  pro- 
perty is.     In  Leake  v.  Ixmeday  ((/),  Coltman,  J.,  says,  *^  the 
meaning  of  the  plea  is,  that  the  plaintiff  has  no  property 
in  the  goods  in  question,  which  will  entitle  him  to  main- 
tain an  action  against  this  defendant''     ^Aldersan,  B. — 
Here,    you  do  not  seek  to  shew  that  the   plaintiff  has 
no  property  in  the  deed,  but  that  defendant  has  a  right 
to  hold  it  as  against  him.]     The  meaning  of  the  rule  is, 
that  under  non  detinet,  the  defendant  shall  only  contest 

(a)  2  C,  M.  &  R.  659.  P.  &  D.  296. 

{b)  8  Ad.  &  £11.  872 ;   S.  a  1  (d)  2  Dowl.  633.  N.  S. ;   S.  C. 

P.  &  D.  98.  5  Scott's  N.  R.  923. 

(c)  10  Ad.  9c  Ell.  90;  S.  C.  2 
VOL.  I.  P  P  D.   &  L. 
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the  fact  of  a  wrongful  detainer.  [Jldersouy  B. — The  con- 
sequence of  holding  that  the  general  issue  in  trover  puts  in 
issue  the  wrongful  act,  has  been  to  raise  all  those  questions 
as  to  whether  the  detention  was  lawful.  In  the  role 
respecting  "  detinue**  the  word  "  wrongful"  is  not  used. 
Lord  Abingery  C.  B. — ^The  plea  of  non  detinet  is  a  denial 
that  defendant  detiuned  as  agunst  the  plaintiff.]  At  all 
events,  the  proposed  defence  is  available  under  the  plea  of 
not  possessed.  In  T..eake  v.  Loveday  {a\  Maule,  J.,  says, 
**  Trover  admits  that  the  goods  came  lawfully  into  the  pos- 
session of  the  defendant,  but  chaiges  a  wrongful  conversion. 
The  plaintiff  can  only  recover  upon  shewing  that  he  has 
property  either  absolute  or  special,  in  the  goods  that  are 
the  subject  of  the  action,  and  also  a  right  of  possession. 
That  property  and  that  possession  are  put  in  issue  by  the 
plea  of  not  possessed,  and  that  which  the  plaintiff  has 
materially  affirmed  is  negatived  by  shewing  that  the  goods 
at  the  time  of  the  conversion  were  the  property  of  third 
persons."  [Alderson,  B. — The  authorities  cited  are  either 
cases  where  the  plaintiff  had  no  property  at  all,  or  no  pro- 
perty as  against  the  defendant,  but  here,  the  plaintiff  has  an 
absolute  property  as  against  the  defendant]  It  is  con- 
tended, that  the  plaintiff  has  some  property  which  will 
enable  him  to  maintain  an  action  against  a  stranger,  but  as 
ainst  the  dcfendimt  he  has  none.     If  this  defence  had 
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matter  of  defence  should  have  been  pleaded  in  confession  1B44. 
and  avoidance.  Broadbent  v.  Ledward  {a\  shews,  that  one  mabon 
of  several  tenants  in  common  may  bring  detinue.    StancUffe  *"• 

V.  Hardwick  {b\  is  an  express  authority  in  &vour  of  the 
plaintiff  This  case  is  distinguishable  from  Owen  v. 
Knight  {c)y  because  there,  the  fiu^  shewed  that  the  plaintiff 
was  not  possessed  of  the  indenture,  but  here,  he  has  the 
right  of  property. 

Cur.  adv.  wU. 

The  judgment  of  the  Court  was  delivered  by 
Parke,  B. — There  were  two  questions  in  this  case ;  first, 
whether  the  defendant  established  in  fiict,  the  assent  of  the 
plaintiff  to  the  legacy  mentioned  in  the  testator's  will,  so  as 
to  give  a  common  interest  to  both  plaintiff  and  defendant 
in  the  deeds  sought  to  be  recovered  in  this  action  of 
detinue.  And  the  second  question  was,  whether,  if  this 
fact  could  be  established,  it  was  competent  for  the  de- 
fendant on  these  pleadings  to  set  it  up  as  a  defence  ?  Lord 
Denman,  at  the  trial,  treated  the  first  of  these  as  a  question 
of  law,  and  in  consequence  of  that,  my  Brother  Byks  did 
not,  although  he  had  offered  to  do  so,  go  to  the  jury  upon 
it.  The  question  depends  upon  a  careftd  and  somewhat 
critical  comparison  of  a  deed  with  the  other  circumstances 
and  facts  of  the  case.  We  think  it  was  properly  a  question 
of  feet  for  the  jury,  and,  therefore,  if  we  were  of  opinion 
that  the  pleadings  made  the  feet  of  the  common  interest  of 
the  plaintiff  and  defendant  in  the  deed  material,  we  should 
grant  a  new  trial ;  but  we  think  the  second  question  must 
be  determined  in  fevour  of  the  plaintiff,  and,  consequently, 
that  the  verdict  must  stand.  The  declaration,  in  this  case, 
is  a  declaration  in  detinue  sur  trover,  and  states ;  first,  that 
the  plaintiff  was  lawfully  possessed,  as  of  his  own  property, 
of  certain  deeds — that  he  casually  lost  them  out  of  his  pos* 

(a)  11  Ad.  &  £11.  209;  S.  C.  3      M.  &  R.  1. 

P.  &  D.  45.  (c)  6  Dowl.  244  ;  S.  C.  4  Bing. 

(b)  3  Dowl.   762,  S.   C. ;  2  C,       N.  C.  54  ;  5  Scott,  307. 
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session,  and  that  they  came  to  the  possession  of  the  de- 
fendant by  finding,  and  then,  that  the  defendant,  well 
knowing  the  deeds  to  be  the  plaintiff's  property,  did  not 
deliver  them,  but  unjustly  detained  them  from  the  plaintiff. 
The  defendant  has  first  {beaded  non  detinet,  and  secondly, 
that  the  plaintiff  was  not  lawfully  possessed,  as  of  his  own 
property,  of  the  deeds  in  question.  As  to  the  first  of  these 
pleas,  it  is  perfectly  clear  under  the  very  words  of  the  new 
rule,  and  according  to  the  exposition  of  those  words  given 
by  this  Court,  in  the  case  oi  Richardson  v.  Frankum  (a),  that 
it  only  puts  in  issue  the  fact  of  the  detainer  of  the  goods 
the  subject  of  the  action.  This  point,  indeed,  was  not 
much  insisted  on  in  the  argument  The  only  question, 
therefore,  is,  whether,  under  the  second  plea,  it  be  com- 
petent to  set  up  this  defence.  There  is  no  doubt  that  in 
the  action  of  trover,  the  Court  of  Common  Pleas,  in  Ovoen 
V.  Knight  (ft),  have  decided  that  under  the  plea  of  not  pos- 
sessed, the  defendant  may  give  in  evidence  a  lien,  on  the 
ground  that  this  plea  denies  the  plaintifTs  right  to  the  im- 
mediate possession  of  the  goods  as  well  as  his  property  in 
them ;  and  in  the  case  of  White  v.  Teal  (c),  the  Court  of 
Queen's  Bench  held,  on  similar  grounds,  that  such  a 
defence  was  not  admissible  under  not  guilty.  It  is  proper 
to  abide  by  the  authority  of  these  decisions  in  the  action  of 
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detinet  may  be  lawful  or  unlawful,  and,  therefore,  it  may        1844. 

be  denied  altogether,  or  may  be  admitted  and  justified  as  a       Mason 

lawful  act ;  and  this  we  find  supported  by  the  older  autho-       ^    «• 

rities.     In  Co.  Litt.  283,  a,  it  is  thus  laid  down,  in  detinue, 

the  plaintiff  "  pleadeth  non  detinet,"  (which  under  the  old 

mode  of  pleading  put  in  issue  the  plaintiff's  property  and 

the  detainer).     "  He  cannot  give  in  evidence,  that  the  goods 

were  pawned  to  him  for  money,  and  that  he  is  not  paid, 

but  he  may  give  in  evidence  a  gifl,  for  that  proveth  he 

detaineth  not  the  plaintiff's  goods."     And  yet  a  pledge  for 

money  unpaid,  would  clearly  negative  the  plaintiff^s  right 

of  immediate  possession,  if  that  were  in  issue  in  detinue 

under  not  possessed;  but,  according  to  Lord  Coke,  this 

must  be  specially  pleaded  in  confession  and  avoidance  of 

the  detainer.     In  the  case  of  Isack  v.  Clarke  (a),  Haughton, 

J.,  in  speaking  of  detinue,  says  expressly,  ^*  En  detinue  des 

biens  est  bon  plea  que  il  euz  pledge  pur  deniers  que  n'est 

pale;**  and  again  Dod,  J.,  in  the  same  case,  says,  **En 

detinue  pur  charters  def  dit  que  predecessen  del  plaintiff 

cev  pawne  a  lug  pur  5/.  que  vient  al  use  del  mease  el  que 

il  est  reddie  a  deliver  les  charters  se  le  plaintiff,  voilt  paier 

les  deniers,  et  bon  plea,"  and  for  this  he  cites  33  Hen.  6, 

26,  27.     The  plea  of  not  possessed,  we  think,  on  these 

authorities,  puts  only  the  property  of  the  plaintiff  in  issue, 

and  i^  therefore,  the  plaintiff  has  such  a  property  as  will 

enable  him  to  maintain  detinue,  it  is  enough.     Now,  in 

order  to  maintain  detinue,  it  is  not  necessary  that  he  should 

have  the  entire  property  in  the  goods ;  a  plaintiff  entitled 

to  a  share  of  a  chattel  may  maintain  this  action.     That  was 

decided  by  the  Queen's  Bench,  in  Broadbent  v.  Ledward{b), 

and  if  the  defendant  has  any  right  to  detain,  arising  as  in 

that  case  out  of  a  joint  interest,  or  as  in  other  cases  out  of 

a  lien  or  pledge ;  we  think  that  he  must  plead  such  right 

specially  on  the  record.    We  are  aware  that  this  is  contrary 

to  the  opinion  of  the  Court  of  Queen's  Bench,  in  Lane  v. 

(a)  I  RoU.  126  ;   S.  C.  2  Buls.  306.  (b)  11  Ad.  &  Ell.  209. 
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Tewson  (a),  but  we  cannot  agree  with  that  decision.  The 
case  was  not  fully  argued  before  the  Court,  nor  were  the 
authorities,  which  we  think  have  decided  this  question, 
fully  laid  before  them.  We  think,  that  in  this  case,  the 
rule  for  a  new  trial  must  be  discharged. 

Rule  dischai^ged. 
(a)  12  Ad.  &  £U.  116 ;  S.  C.  1  6.  &  D.  584. 


In  an  action  on 
a  promissory 
note  by  the 
treasnrerofa 
friendly  so- 
ciety, Uie  de- 
claration al- 
lured that  the 
rues  of  the 
society  were 
filed  before  the 
making  of  the 
promise.     At 
the  trial,  it 
appeared,  that 
the  rules  were 
not  filed  until 
after  the 
tpn^^ypg  of  the 
note,  but  before 
it  became  due : 
J9U4,tto?a. 


Margett  V.  Parkes. 

Assumpsit  by  the  plaintiff  as  treasurer  of  a  fnendly 
society,  established  under  the  10  Geo.  4,  c.  56,  against  the 
defendant  as  maker  of  a  promissory  note.  The  declaration 
stated,  in  the  usual  form,  that  all  the  rules,  orders,  and 
regulations,  under  which  the  society  was  thereafter  to  be 
governed,  were  duly,  and  according  to  the  form  of  the 
statute,  &c.,  exhibited,  confirmed,  and  filed,  at  the  General 
Quarter  Sessions  of  the  Peace,  &c.  At  the  trial,  it  ap- 
peared, that  although  the  rules  were  filed  at  the  Sessions 
before  the  note  became  due,  yet  they  were  not  filed  at  the 
time  the  note  was  made.  A  verdict  having  been  found 
for  the  plaintiff, 
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Rose  v.  Macgregor. 

1.N  this  case  the  defendant  was  under  terms  to  take  short  Two  days'  no. 
notice  of  trial  for  the  Sittings  after   Michaelmas  Term,  termandof* 
which  commenced  on  Monday,  the  27th  of  November.  Jji^buS^ 
On  the  evening  of  Saturday,  the  25th,  notice  of  counter-  ^y»5  ^^ 

1  .  •ij»®'*  Saturday 

mand  was  served.     A  rule  nisi  having  been  obtained  for  for  Monday 
the  costs  of  the  day  for  not  proceeding  to  trial  pursuant  to 
notice. 

Chamoch  shewed  cause.  The  question  is,  whether  or 
no  the  notice  of  countermand  was  sufficient  By  the  61st 
rule  of  H.  T.  2  Wm.  4,  **  in  country  causes,  or  where  the 
defendant  resides  more  than  forty  miles  from  town,  a  coun- 
ternumd  of  notice  of  trial  shall  be  given  six  days  before 
the  time  mentioned  in  the  notice  of  trial,  unless  short  notice 
of  trial  has  been  given."  And  by  the  62nd  rule,  "in  town 
causes,  or  where  the  defendant  lives  within  forty  miles  of 
town,  two  days'  notice  of  countermand  shall  be  deemed 
sufficient"  And  by  the  8th  rule  of  H.  T.,  2  Wm.  4,  it  is 
provided,  "  that  in  all  cases  in  which  any  number  of  days 
not  expressed  to  be  clear  days,  is  prescribed  by  the  rules  or 
practice  of  the  Courts,  the  same  shall  be  reckoned  ex- 
clusively of  the  first  day,  and  inclusively  of  the  last  day." 
An  intervening  Sunday  counts  as  one  day  in  most  pro- 
ceedings ;  for  instance,  in  notices  of  trial,  and  in  time  for 
pleading.  [Parke,  B. — In  LusKs  Practice,  which  is,  in 
general,  accurate,  it  is  stated,  that  the  two  days'  notice  of 
countermand  must  be  business  days,  and  that  notice  on 
Saturday  for  Monday  will  not  suffice.]  The  author  is  there 
confounding  notice  of  countermand  with  notice  of  con- 
tinuance, as  is  evident  from  the  cases  cited  in  support  of  his 
position.  Wardle  v.  Achland  (a),  Grasjean  v.  Manning  {h), 
Stewart  v.  Abraham  (c).     The  distinction,  however,  is  ob- 

(a)  2  Dowl.  28,  O.  S.  (c)  2  Dowl.  709,  O.  S. 

(6)  2  C.  k  J.  635. 
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vious,  for  in  the  one  case,  the  party  has  to  prepare  for  trial, 
while  in  the  other,  he  has  merely  to  suspend  proceedings. 

Petersdorffi  in  support  of  the  rule,  referred  to  Doncaster 
V.  Cardwell{a), 

Parke,  B. — ^The  rule  must  be  absolute.  The  cases  of 
countermand  and  continuance  stand  on  the  same  footing; 
in  each,  the  defendant  is  entitled  to  two  business  days' 
notice. 

Alderbon,  B. — If  you  exclude  Saturday,  you  make 
Sunday  the  first  day,  and  then  Sunday  excludes  itself.  The 
efiect  of  allowing  such  a  notice,  would  be  to  give  the  de- 
fendant no  day  at  all 

Gurnet,  B. — ^It  is  incorrect  to  say  that  notice  of  coun- 
termand imposes  no  duty  on  the  defendant ;  on  the  con- 
trary, its  efiect  is  to  cause  him  to  send  away  his  witnesses. 


Rule  absolute. 


(a)  5  Dowl.  582  ;  S.  C.  2  M.  &  W.  390. 
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Master,  or  to  such  other  person  as  the  Court  might  thmk 
fit  The  Master  certified  that  he  found  a  less  sum  than 
20L  to  be  due  to  the  plaintifi^,  and  he  expressed  an  opinion 
that  the  cause  was  a  proper  one  to  be  brought  before  the 
superior  Court,  but  made  no  certificate  to  that  effect 

Butt  moved,  upon  an  affidavit  of  the  above  tacts,  that 
the  cause  be  referred  back  to  the  Master,  to  certify  that  it 
was  a  proper  cause  to  be  tried  in  the  superior  Court  He 
cited  Nokes  v.  Frazer  (a). 

Lord  Abingeb,  C.  B. — This  Court  has  no  power  to  refer 
it  back  to  the  arbitrator,  unless  the  award  be  bad. 

Parke,  B. — You  should  apply  to  the  Judge  before  whom 
the  cause  came  on  for  trial,  and  lay  before  him  a  certificate 
of  the  arbitrator,  and  he  will  then  exercise  his  discretion. 

Alderson,  B. — The  Court  have  no  authority  to  refer 
back  the  cause.  Suppose  it  had  been  tried  at  the  Assizes, 
before  a  Judge  of  any  other  Court,  how  could  we  in- 
terfere ? 

RoLFE,  B. — The  arbitrator  is  substituted  for  the  jury, 
and  afterwards  the  Judge  may  inform  himself  as  best  he 
can. 

Rule  refiised. 

(a)  3  DowL  339. 


Buxton  v.  Cornish  and  Another. 

MJEBT  against  the  maker  of  a  promissory  note  for  SOL  with  where  woik 
counts  for  money  lent,  and  money  due  on  an  account  stated,  ^erawrft!.^ 

ten  contract, 
eridenee  of  extra  work  cannot  be  giTen  without  proof  of  the  written  contract,  and  if  it  be 
inadmissible  for  want  of  a  stamp,  the  Judge  cannot  look  at  it  for  the  purpoee  of  determining 
whether  or  no  the  proposed  evidence  relates  to  it. 
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Pleas.  To  the  first  count,  that  the  defendant  did  not  make 
the  note.  To  the  money  counts,  nunquam  indebitatus,  and 
to  the  whole  declaration  a  set-off  for  work  done  and  ma- 
terials provided,  goods  sold,  money  lent,  and  money  due 
on  an  account  stated. 

The  plaintifis  joined  issue  on  the  first  and  second  pleas, 
and  to  the  third  replied,  that  they  were  not  nor  are  in- 
debted modo  et  form&. 

At  the  trial,  before  Lord  Abingery  C.  B.,  at  the  Sittings 
in  London,  after  Michaelmas  Term,  1843,  it  appeared  on 
cross-examination  of  the  plaintiff's  witness,  that  some  work 
had  been  done  by  the  defendants  for  the  plaintiff,  under  a 
written  contract  The  defendants,  having  called  a  witness 
in  support  of  their  plea  of  set-off,  asked  him  respecting  work 
done  by  the  defendants  in  addition  to  that  mentioned  in  the 
above  contract  The  learned  Judge  ruled,  that  the  defend- 
ant's counsel  could  not  give  evidence  of  the  extra  work, 
without  first  putting  the  written  contract  in  evidence,  in 
order  to  shew  what  work  was  done  within  that  contract 
The  contract,  on  being  produced  by  the  plaintiff,  was  ob- 
jected to  as  inadmissible  for  want  of  a  stamp.  The  defend- 
ants' counsel  still  proposed  to  ask  the  witness  respecting  the 
work  not  included  in  the  contract,  and  contended  that  the 
Judge  might  look  at  them  for  the  purpose  of  seeing  whether 
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doctrine  I  wish  to  be  undentood  as  holding  is  this,  that 
parol  evidence  of  the  contents  of  a  written  instrument 
cannot  be  given  when  the  contract  contained  in  such  in- 
strument is  the  subject  of  the  suit,  because  the  terms  of  the  aid  AaodMr. 
agreement  must  depend  upon  the  written  instrument."  In 
Bucher  v.  Jarratt  {a\  Boohe,  J.,  says,  **  Where  a  written 
contract  is  to  be  used  as  a  medium  of  proof  by  which  a 
claim  to  a  demand  arising  out  of  the  instrument  b  to  be 
supported,  then  I  admit  the  instrument  itself  must  be  pro- 
duced, or  notice  to  produce  it  must  have  been  given  to  the 
defendant  before  any  evidence  of  its  contents  can  be  re- 
ceived. But  this  being  an  action  of  trover  for  the  certificate 
of  r^;istry  itself,  I  can  see  no  sound  reason  why  evidence 
should  not  be  admitted  of  the  existence  of  the  certificate, 
in  the  same  manner  as  evidence  of  a  picture,  or  other 
specific  thing,  is  constantly  admitted,  where  it  is  sought  to 
be  recovered  in  the  same  form  of  action."  In  The  Kmg 
V.  SL  Martin%  Leicester  {b\  Patteson^  J.,  says,  ^*  The  statute 
(55  Geo.  3,  c.  184,  Sched.  part  1,  ^*  Agreement^)  imposes  a 
stamp  upon  agreements  under  hand  only,  meaning  such  as 
have  per  se  the  binding  effect  of  an  agreement"  There 
are  several  authorities  to  shew  that  an  unstamped  docu- 
ment may  be  used  for  a  collateral  purpose.  In  The  King 
V.  Pendleton  (c),  Bayley^  J.,  says,  '^  But  though  we  cannot 
look  at  the  unstamped  instrument  for  the  purpose  of  proving 
by  it  any  agreement  between  the  parties;  for  such  is  the 
general  import  of  the  stamp  acts ;  yet  the  Court  may  look 
at  it  to  see  whether  it  applies  to  other  evidence  of  a  con- 
tract between  them.  As,  if  a  contract  in  writing  be  made, 
not  stamped,  for  the  sale  and  delivery  of  certain  goods  on 
certain  terms,  the  Court  in  an  action  for  the  non-delivery 
of  goods,  upon  a  contract  proved  by  parol  evidence  only, 
may  look  at  the  instrument  to  see  whether  it  applies  to  the 
goods  then  sought  to  be  recovered  for:  and  if  those  goods 
were  not  included  in  the  contract,  parol  evidence  may  be 

(a)  3  B.  &  P.  143.  N.  &  M.  202. 

(6)  2  Ad.  &  £11.  210 ;   S.  C.  4  (c)  15  East,  455. 
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received  of  the  contract  sought  to  be  recovered  upon.  So 
here,  the  Court  might  look  at  the  instrument  to  see  the 
duration  of  the  first  contract  under  it,  in  order  to  guide 
them  in  receiving  parol  evidence  of  the  subsequent  service." 
[Parhe,  B. — That  doctrine  must  be  considered  as  over- 
ruled by  Vincent  v.  Cok  (a)].  Jardine  v.  Payne  (i),  and 
Gregory  v.  Fraser  (c),  are  to  the  same  efiect  He  also 
cited  Hcdgh  v.  Brooks  (rf),  WilUams  v.  Gerry  {e\  and 
Keable  v.  Payne  (/). 


Lord  Abingeb,  C.  B. — The  practice  has  prevailed  in 
Westminster  Hall  ever  since  I  have  known  it,  and  under 
eveiy  Judge,  and  I  believe  that  persons  accustomed  to 
plead  causes  in  Westminster  Hall  for  the  last  quarter  of  a 
century,  have  known  this  invariable  practice,  that  in  an 
action  for  work  and  labour,  though  the  counsel  states  that 
he  proceeds  for  some  extra  work,  yet  if  it  appeared  on 
cross-examination,  that  the  work  was  done  under  a  contract 
in  writing,  the  Judge  immediately  stopped  him  from  giving 
evidence  of  the  contract  I  think  I  can  say  that  I  re- 
member hundreds  of  cases  in  which  that  has  occurred,  and 
where  it  has  never  been  disputed.  We  are  now  asked  to 
disturb  the  practice,  because  a  case  is  found  in  which  there 
is  an  obiter  dictum  of  a  Judge.     If  we  were  to  do  so,  the 
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not  include  that  particular  work.     But  in  order  to  do  that        1844. 
you  must  read  the  contract,  and  must  receive  evidence  of      buxtok 
it     The  stamp  law  says,  that  if  not  duly  stamped,  no  Judge      ^  ^^ 
shall  receive  it  in  evidence  at  all, — ^the  jury  cannot  use  it,    and  Aaodier. 
the  Judge  cannot  use  it, — ^nor  has  he  any  right  to  look  at 
it,  unless  for  the  purpose  of  determining  whether  or  no  it 
is  stamped.     Mr.  Pashley  seems  to  think  that  a  contract 
does  not  relate  to  time  or  space.     Then  what  does  it  relate 
to  ?  Both  time  and  space  are  parts  of  the  contract    A  man 
contracts  to  do  certain  work  within  a  limited  space ;  how 
can  you  ascertain  that  limited  space  without  reading  the 
contract  ?  You  must  ^ve  evidence  of  the  contract,  in  order 
to  shew  space.     It  appears  to  me  that  the  proposition  is 
too  plain  to  be  doubted.     You  must  look  at  general  prin- 
ciple, and  general  practice,  and  at  the  Stamp  Act,  which 
prohibits  the  Judge  from  receiving  evidence  of  any  contract 
not  duly  stamped. 

Parke,  B. — This  point  may  be  decided  by  the  case  to 
which  I  referred  (  Vincent  v.  Cole)^  and  which  must  be  con- 
sidered as  overruling  the  dictum  of  Mr.  Justice  Bayky^ 
that  a  Judge  may  look  at  an  unstamped  instrument  for  the 
purpose  of  seeing  to  what  evidence  it  applies.  Unless  it  is 
duly  stamped,  the  Judge  cannot  look  at  it 

Alderson,  B. — I  am  of  the  same  opinion.  I  do  not  see 
how  you  can  determine  what  is  out  of  the  contract,  unless 
you  enforce  the  contract  If  you  put  in  the  contract  to 
see  what  is  extra,  then  you  put  in  the  contract  to  see  what 
is  intra. 

GuRNEY,  B.,  concurred. 

Rule  refused. 
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A 

the  title  of  the 
Court,  in  the 
notioeftiid  de- 
claration in 
tjectment,  will 
render  the 
whole  inralid. 


Doe  dem.  EInowles  v.  Roe. 

1 N  this  case,  the  declaration  was  entitled  in  the  Court  of 
Common  Pleas,  with  notice  to  appear  in  the  Court  of  Ex- 
chequer. A  rule  nisi  having  been  obtained  for  judgment 
against  the  casual  ejector, 

Petersdorff  shewed  cause.  During  the  present  Term,  a 
similar  application  was  made  to  the  Court  of  Common 
Fleas,  in  a  case  (a)  in  which  the  declaration  was  entitled  in 
this  Court,  and  the  notice  required  the  defendant  to  appear 
in  the  Court  of  Common  Pleas,  and  that  Court  refused 
to  grant  a  rule  nisi,  on  the  ground  that  the  suit  was  in  the 
custody  of  the  Court  in  which  the  declaration  was  en- 
titled. The  defendant  cannot  know  in  which  Court  he 
ought  to  appear.  Supposing  he  enter<?d  an  appearance  in 
this  Court,  the  lessor  of  the  plaintiff  might  sign  judgment 
in  the  Court  of  Common  Pleas,  and  vice  versa.  The 
affidavit  upon  which  the  motion  for  judgment  against  the 
casual  ejector  is  made,  must  necessarily  be  entitled  in  the 
Court  in  which  the  cause  is,  and,  in  strictness  of  law,  the 
case  would  be  in  the  Court  of  which  the  declaration  is 
entitled,  but  after  appearance,  the  proceedings  would  be  in 


HIT^ARY   TERM,    7    VICT. 


591 


"V^ 


required  the  tenant  to  appear  in  the  (>oinnion  Bench,  the        1844. 
declaration    being  entitled  in  the   Queen's  Bench,  and      ^oe 
Wigktman^  J.,  granted  a  rule  nisi  for  judgment 


Knowlu 

V. 

Roe. 


Lord  Abingeb,  C.  B. — I  think  it  right  to  establish  a 
general  rule,  and  for  the  future  to  hold,  that  where  there  is 
a  variance  between  the  declaration  and  notice,  the  whole  is 
invalid.  In  the  present  case,  however,  it  can  do  the  de- 
fendant no  harm  to  enter  an  appearance. 

Albebson,  B. — The  case  of  Doe  dem.  Evans  v.  Boe  is 
nothing  more  than  the  report  of  a  rule  to  shew  cause,  the 
result  of  which  we  are  left  in  the  dark.  All  that  it  amounts 
to  is  this,  that  the  Judge  before  whom  the  case  was  moved, 
thought  the  point  worth  consideration. 

Parke  and  Gubney,  B.8,  concurred. 

Rule  absolute. 


Emblin  v.  Dartnell. 
A  SSUMPSIT  for  money  due  upon  an  account  stated.        To  ammptit 

*f  *■  for  money  due 

Plea,  as  to  15L  I85.  6^.,  parcel,  &c.,  that  after  the  state-  on  an  account 

--  .-  ii/*  1  statedf  the  de- 

ment of  the  said  account,  and  before  the  commencement  fendant  plead- 

of  the  suit,  to  wit,  on,  &c.,  tiie  plaintiff  made  his  bill  of  ex-  J^J^'^J/^ 
change  in  writing,  and  directed  the  same  to  the  defendant,  the  •ocwmu 
and  thereby  required  the  defendant  to  pay  to  the  plaintiff's  drew  and  the 
order  15/.  ISs.  6c£,  for  value  received,  two  months  after  the  ^^^  »  bin" 
date  thereof,   and  the  defendant,  at  the   request  of  the  ^?^^?^ 
plaintiff,  then  accepted  the  said  bill,  and  delivered  the  the  same  to  the 
same  to  the  plaintiff  who  then  accepted  and  received  the  then  accepted 
same  in  discharge  of  the  said  sum  of  15/.  18*.  6i,  and  then  JJ^^^'^n 

discharge  of 
the  said  sum,  and  indorsed  the  bill  to  a  certain  person  unknown  to  the  defendant,  who  is  the 
holder  thereof,  and  entitled  to  sue  defendant  on  the  same :  Replication,  that  plaintiff  did  not 
accept  and  receive  the  bill  in  satisfaction  and  discharge  of  the  sidd  sum. 
HM,  on  special  demurrer,  that  the  replication  was  bad,  uid  the  plea  good. 
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indorsed  and  delivered  the  same  to  a  certain  person  to  the 
defendant  unknown,  who  from  thence  hitherto  hath  been  and 
still  is  the  holder  thereof,  and  entitled  to  sue  the  defendant 
npon  the  same.     Verification. 

Replication,  that  plaintiff  did  not  accept  and  receive  the 
said  bill  of  exchange  in  satisfection  and  dischaige  of  the 
said  sum  of  15L  IBs.  6dl,  parcel,  &c.,  modo  et  formft. 

Special  demurrer,  assigning  for  cause,  that  the  replication 
professes  to  traverse  an  allegation  not  found  in  the  plea, 
namely,  that  the  plaintiff  accepted  the  bill  in  satis&cdon 
and  dischaige. 


Hurlstone,  in  support  of  the  demurrer,  was  stopped  by 
the  Court. 


Petersdorffy  contr^  The  plea  attempts  to  shew  a  satis- 
faction of  the  debt  by  the  delivery  of  a  bill  of  exchange, 
which  has  been  indorsed  over  to  a  third  person.  It  does 
not  allege,  that  the  bill  was  given  "  for  and  on  account**  of 
the  debt,  but  '^  in  discharge,"  which  implies  a  satisfaction. 
[Parhe^  B. — It  means  "for  and  on  account,"  and  perhaps 
something  more ;  the  replication  is  clearly  bad  ?]  If  the 
plea  only  means  that  the  bill  was  given  for  and  on  account 
of  the  debt,  then  the  plea  is  bad. 
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Barton  v.  Gill. 
{Coram,  Parke,  B.,  sitting  alone). 
1.N  this  case  a  rule  had  been  obtained,  calling  on  the  A  sheriff's  re- 

-      .^     _  _  _.  _  „  ,  ,      ,.  .     turntoawnt 

shenff  of  Middlesex  to  shew  cause  why  his  return  to  a  wnt  of  fieri  fadai, 

of  fieri  fiacias  should  not  be  set  aside.     The  return  was  as  ^©^^  * 

follows: — "I  have  caused  to  be  seized  divers  goods  and  soo^ 

chattels  of  the  within-named  John  Gill,  the  value  whereof 

is  to  me  unknown,  which  sdd  goods  and  chattels  remain  in 

my  hands  unsold,  for  want  of  buyers.^ 

Kennedy  shewed  cause,  and  submitted  that  the  sheriff 
was  not  bound  to  state  in  his  return  the  value  of  the  goods 
in  his  possession,  and  if  he  stated  it,  it  was  not  conclusive 
upon  him,  but  he  might,  on  a  venditioni  exponas,  sell  for 
a  less  sum. 

Petersdoiff,  contra,  was  not  called  upon» 

Parke,  B. — I  know  of  no  precedent  for  such  a  return 
as  this.  The  sheriff  is  bound  to  state  the  value,  and  his 
statement  will  be  prim&  facie  evidence  against  him,  when 
he  sells  under  a  writ  of  venditioni  exponas.  The  rule  will 
be  absolute  with  costs,  and  the  sheriff  may  apply  to  a 
Judge  at  Chambers  for  leave  to  file  a  firesh  return. 

Rule  absolute. 


In  re  WoollbtT. 

After  action  brought  upon  an  attorney's  bill,  an  order  sembu,  that 
had  been  made  by  Parke,  B.,  that  it  be  referred  to  the  ji^^.^bm'is 

referred  for 
toatioD,  under  the  6  &  7  Vict.  c.  73,  s.  37,  the  Judge  has  no  discretion  as  to  costs,  but  they 
must,  according  to  the  terms  of  the  sutute»  abide  the  event  of  taxation. 

VOL.   L  Q  Q  D.   &   L. 
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1844.        Master  to  tax  the  bill,  without  prejudice  to  any  defence  in 
l^re        ^^^  ^^^  action;  "the  costs  of  the  taxation  to  abide  the 
WooLLETT.    event,  according  to  the  statute." 

Cole  moved  for  a  rule  nisi  to  rescind  so  much  of  the 
above  order  as  directed  the  costs  of  taxation  to  abide  the 
event  The  question  intended  to  be  raised  is,  whether  an 
order  of  this  description,  made  under  the  6  &  7  Vict  c.  73, 
s.  37,  after  action  brought  upon  an  attorney's  bill,  must, 
under  that  statute,  contain  a  clause,  directing  the  costs  of 
taxation  to  abide  the  event.  Under  the  2  Geo.  2,  c.  23, 
it  was  settled,  by  a  series  of  cases,  that  on  taxation  of  an 
attorney's  bill,  before  action  brought,  if  more  than  one- 
sixth  was  taken  off,  the  attorney  was  bound  to  pay  the  costs 
of  taxation.  But  where  a  client  allowed  the  month  to 
elapse,  and,  after  action  brought,  referred  the  bill  for  taxa- 
tion, he  was  held  not  entitled  to  the  costs  of  taxation, 
although  more  than  one-sixth  was  taken  off.  Harbin  v. 
Miks  (a).  The  2  Geo.  2,  c.  23,  has  been  repealed  by  the 
6  &  7  Vict.  c.  73,  the  37th  section  of  which  relates  to  the 
taxation  of  bills,  and  directs  that  the  costs,  except  as  therein 
provided  for,  shall  be  paid  according  to  the  event  of  such 
taxation  (6).     The  Legislature,  however,  could  never  have 
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intended  to  place  a  client,  who  waited  until  action  brought 
before  he  taxed  the  bill,  in  a  better  situation  than  if  he  had 


attorney  or  solicitor,  or  be  en- 
closed in  or  accompanied  by  a 
letter  subscribed  in  like  manner 
referrinfjr  to  such  bill ;  and  upon 
the  application  of  the  party 
chargeable  by  such  bill  within 
such  month  it  shall  be  lawful,  in 
case  the  business  contained  in 
such  bill  or  any  part  thereof 
shall  hare  been  transacted  in  the 
hiffh  Court  of  Chancery,  or  in  any 
other  Court  of  equity,  or  in  any 
matter  of  bankruptcy  or  lunacy, 
or  in  ease  no  part  of  such  busi- 
ness shall  ha^  been  transacted 
in  any  Court  oi  law  or  equity,  for 
the  Lord  High  Chancellor  or  the 
Master  of  the  RoUs,  and  in  case 
any  part  of  such  business  shall 
have  been  transacted  in  any 
other  Court,  for  the  Courts  of 
Queen's  Bench,  Common  Pleas* 
Exchequer,  Court  of  Common 
Pleas  at  Lancaster,  or  Court  of 
Pleas  at  Durham,  or  any  Judge 
of  either  of  them,  and  they  are 
hereby  respectively  required,  to 
refer  such  bill,  and  the  demand 
of  such  attorney  or  solicitor,  ex- 
ecutor, administrator,  or  assignee, 
thereupon  to  be  taxed  and  settled 
by  the  proper  officer  of  the  Court 
in  which  such  reference  shall  be 
made,  without  any  money  being 
brought  into  Court;  and  the 
Court  or  Judge  making  such 
reference  shall  restrain  such  at- 
torney or  solicitor,  or  executor, 
administrator,  or  assignee  of  such 
attorney  or  solicitor,  from  com- 
mencing any  action  or  suit 
touching  such  demand  pending 
such  reference;  and  in  case  no 
such    application    as    aforesaid 


shall  be  made  within  such  month 
as  aforesaid,  then  it  shall  be 
lawful  for  such  reference  to  be 
made  as  aforesaid,  either  upon 
the  application  of  the  attorney  or 
solicitor,  or  the  executor,  admi- 
nistrator, or  assignee  of  the  at- 
torney or  solicitor,  whose  bill 
may  have  been  so  as  aforesaid  de* 
livered,  sent,  or  left,  or  upon  the 
application  of  the  party  charge- 
able by  such  bill,  with  such  di- 
rections and  subject  to  such 
conditions  as  the  Court  or  Judge 
making  such  reference  shall  think 
proper ;  and  such  Court  or  Judge 
may  restrain  such  attorney  or 
solicitor,  or  the  executor,  admi- 
nistrator, or  assignee  of  such 
attorney  or  solicitor,  from  com- 
mencing or  prosecuting  any  ac- 
tion or  suit  touching  such  de- 
mand pending  such  reference, 
upon  such  terms  as  shall  be 
thought  proper:  provided  always, 
that  no  such  reference  as  afore- 
said shall  be  directed  upon  an 
application  made  by  the  party 
chargeable  with  such  bill  after  a 
verdict  shall  have  been  obtained 
or  a  writ  of  inquiry  executed  in 
any  action  for  the  recovery  of 
the  demand  of  such  attorney  or 
solicitor,  or  executor,  adminis- 
trator, or  assignee  of  such  at- 
torney or  solicitor,  or  after  the 
expiration  of  twelve  months  after 
such  bill  shall  have  been  de- 
livered, sent,  or  left,  as  aforesaid, 
except  under  special  circum- 
stances, to  be  proved  to  the  sa- 
tisfaction of  the  Court  or  Judge 
to  whom  the  application  for  such 
reference  shall  be  made ;  and  upon 
t  2 


1844. 

^-^^ ' 

In  re 
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'^ V ' 

In  re 

WOOLLETT. 


applied  before  the  expiration  of  the  month  between  the 
delivery  of  the  bill,  and  the  commencement  of  proceedings. 


every  such  reference,  if  either 
the  attorney  or  solicitor,  or  exe- 
cutor, administrator,  or  assignee 
of  the  attorney  or  solicitor,  whose 
hill  shall  haveheen  delivered,  sent, 
or  left,  or  the  party  chargeahle 
with  such  hill,  having  due  notice, 
shall  refuse  or  neglect  to  attend 
such  taxation,  the  officer  to  whom 
such  reference  shall  be  made, 
may  proceed  to  tax  and  settle 
such  bill  and  demand  tx  parte  $ 
and  in  case  any  such  reference 
as  aforesaid  shall  be  made  upon 
the  application  of  the  party 
chargeable  with  such  biU,  or 
upon  the  application  of  such 
attorney  or  solicitor,  or  the  exe- 
cutor, administrator,  or  assignee 
of  such  attorney  or  solicitor,  and 
the  party  chargeable  with  such 
bill  shall  attend  upon  such  tax- 
ation, the  costs  of  such  reference 
shall,  except  as  herein-after  pro- 
vided for,  be  paid  according  to 
the  event  of  such  taxation ;  that 
is  to  say,  if  such  bill  when  taxed 
be  less  by  a  auth  part  than  the 


be  so  paid  as  aforesaid,  and  to 
certify  what,  upon  such  refer- 
ence, shall  be  found  to  be  due  to 
or  from  such  attorney  or  solicitor, 
or  executor,  administrator,  or 
assignee  of  such  attorney  or  so^ 
lidtor,  in  respect  of  such  bill  and 
demand,  and  of  the  costs  of  such 
reference,  if  payable:  provided 
also,  that  such  officer  shall  in 
all  cases  be  at  liberty  to  certify 
specially  any  circumstances  re^ 
lating  to  such  bill  or  taxation, 
and  the  Court  or  Judge  shall  be 
at  liberty  to  make  thereupon  any 
such  order  as  such  Court  or 
Judge  may  think  right  respect- 
ing the  payment  of  the  costs  of 
such  taxation :  provided  alao, 
that  where  such  reference  as 
aforesaid  shall  be  made  when  the 
same  is  not  authorized  to  be 
made  except  under  special  cir« 
cumstances  herein-before  pxo- 
vided,  then  the  said  Court  or 
Judge  shall  be  at  liberty,  if  it  shall 
be  thought  fit,  to  give  any  special 
directions  relative  to  the  cosU  of 
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Yet  if  he  applies  before  action  brought,  he  must  give  an 
undertaking  to  pay  the  amount  which  may  be  found  due ; 
whereas,  if  the  statute  be  imperative,  he  escapes  by  waiting 
until  proceedings  are  commenced.  The  object  of  the 
statute  was  to  prevent  costs  being  incurred  by  legal  pro- 
ceedings on  the  bill.  The  43rd  section  (a)  has  some  bear- 
ing on  the  subject 


1844. 


In  re 

WOOLLBTT. 


the  same  manner  as  has  hereto- 
fore been  done  as  regards  such 
attorney  or  solicitor,  by  such 
Courts  or  Judges  respectively, 
where  any  such  business  had 
been  transacted  in  the  Court  in 
which  such  order  was  made : 
provided  also,  that  it  shall  not  in 
any  case  be  necessary,  in  the  first 
instance,  for  such  attorney  or 
solicitor,  or  the  executor,  admi- 
nistrator, or  assignee  of  such  at- 
torney or  solicitor,  in  proving  a 
compliance  with  this  act,  to  prove 
the  contents  of  the  bill  he  may 
have  delivered,  sent,  or  left,  but 
it  shall  be  sufficient  to  prove  that 
a  bill  of  fees,  charges,  or  dis- 
bursements, subscribed  in  the 
manner  aforesaid,  or  enclosed  in 
or  accompanied  by  such  letter  as 
aforesaid,  was  delivered,  sent,  or 
left  in  manner  aforesaid ;  but 
nevertheless  it  shall  be  compe- 
tent for  the  other  party  to  shew 
that  the  bill  so  delivered,  sent,  or 
left  was  not  such  a  bill  as  con- 
stituted a  bon&  fide  compliance 
with  this  act :  provided  also,  that 
it  shall  be  lawful  for  any  Judge 
of  the  superior  Courts  of  law  or 
equity  to  authorize  an  attorney 
or  solicitor  to  commence  an  ac- 
tion or  suit  for  the  recovery  of 
his  fees,  charges,  or  disburse- 
ments against  the  party  charge- 
able therewith,  although  one 
month  shall  not    have   expired 


from  the  delivery  of  a  bill  as 
aforesaid,  on  proof  to  the  satis- 
faction of  the  said  Judge  that 
there  is  probable  cause  for  be- 
lieving that  such  party  is  about 
to  quit  England." 

(a)  Section  43,  enacts,  "  That 
all  applications  made  under  this 
act  to  refer  any  such  bill  as 
aforesaid  to  be  taxed  and  settled, 
and  for  the  delivery  of  such  bill, 
and  for  the  delivering  up  of  deeds, 
documents,  and  papers,  shall  be 
made  in  the  matter  of  such  at- 
torney or  solicitor;  and  that  upon 
the  taxation  and  settlement  of 
any  such  bill  the  certificate  of 
the  officer  by  whom  such  bill 
shall  be  taxed  shall  (unless  set 
aside  or  altered  by  order,  decree, 
or  rule  of  Court,)  be  final  and 
conclusive  as  to  the  amount 
thereof,  and  payment  of  the 
amount  certified  to  be  due  and 
directed  to  be  paid  may  be  en- 
forced according  to  the  course  of 
the  Court  in  which  such  refer- 
ence shall  be  made ;  and  in  case 
such  reference  shall  be  made  in 
any  Court  of  common  law,  it 
shall  be  lawful  for  such  Court 
or  any  Judge  thereof  to  order 
judgment  to  be  entered  up  for 
such  amount,  with  costs,  unless 
the  retainer  shall  be  disputed,  or 
to  make  such  other  order  there^ 
on  as  such  Court  or  Judge  shall 
deem  proper." 
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1844.  Pabkb,  B. — You  are  entitled  to  a  rule,  for  it  is  proper 

'^^J^^JI^    the  point  should  be  settled,  but  my  opinion  is,  that  it  will 
WooLLETT.    be  very  difficult  to  get  over  the  express  words  of  the  statute. 

Cole  stated,  that  since  the  Court  were  of  that  opinion, 
he  would  decline  the  rule. 

Lord  Abinger,  C.  B. — According  to  my  present  opinion, 
the  order  is  right. 

Pabke,  B. — ^If  I  had  thought  that  I  had  any  discretion 
in  the  matter,  I  should  certainly  have  ordered  the  defend- 
ant to  pay  the  costs  of  taxation,  but  I  considered  myself 
bound  by  the  words  of  the  statute.  I  am  confirmed  in  my 
view  by  the  subsequent  part  of  the  section,  which  provides, 
^  that  the  officer  shall,  in  all  cases,  be  at  liberty  to  certify 
specially  any  circumstances  relating  to  such  bill  or  taxation, 
and  the  Court  or  Judge  shall  be  at  liberty  to  make  thereon 
any  such  order  as  such  Court  or  Judge  may  think  right 
respecting  the  payment  of  the  costs  of  such  taxation." 
That  is,  the  officer  may  certify  anything  which  appears  to 
him  in  the  proceedings  fit  ground  for  departing  firom  the 
general  rule  that  the  costs  are  to  be  paid  by  the  unsuccess- 
ful party,  and  the  Judges  are  empowered  to  order  accord- 
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GoQos  V.  Lord  Huntingtower. 

Saunders  moved  for  leave  to  enter  an  appearance  for  The  Coaru 
defendant.     The  affidavit  m  support  of  the  apphcation,  future,  allow 
stated,  that  in  order  to  serve  the  defendant  with  a  copy  of  J^  be  entere? 
the  writ  of  summons,  a  person  went  three  times  to  his  re-  *^  *  defend- 
sidcnce,  where  he  saw  a  female  servant,  who  said,  her  there  bu  been 
master  was  not  at  home.     On  the  third  occasion  she  let  !^^  of  the 
down,  over  the  garden  wall,  a  basket,  into  which  the  writ  ^'^^ 
was  put.     The  servant  then  took  back  the  basket,  and 
shortly  afterwards,  the  voice  of  the  defendant  was  heard  in 
the  yard,  saying  to  the  servant,  **  Take  it  back,  I  will  not 
have  it**    The  party  called  on  a  subsequent  day,  when  the 
servant  said,  she  had  given  the  writ  to  her  master.     There 
were  several  authorities  to  shew,  that  personal  service  was 
not  necessary,  where  it  clearly  appeared  that  the  process 
had  come  to  the  hands  of  the  defendant 

Parke,  B. — In  consequence  of  those  cases,  the  Judges 
have  come  to  a  determination  that,  in  future,  there  shall 
be  no  equivalent  for  pci*sonal  service. 

Alderson,  B. — Service  means  serving  the  defendant 
with  a  copy  of  the  process,  and  shewing  him  the  original,  if 
he  desires  it. 

Lord  Abimoer,  C.  B. — You  may  take  a  rule  for  a  dis- 
tringas. 

Rule  refused. 


Bentuall  v.  West. 
J.N  this  case,  the   issue  was   delivered  on  the  11th  of  a  notice  of 
January,  1844,  (the  first  day  of  Hilary  Term,)  and  indoreed  SShv^oS"* 

the  first  day  of 
HiUry  Term,  for  trial  at  the  second  Sittings  in  next  Hilary  Term,  was  held  by  the  minority  of 
the  Court  insufficient,  though  it  appeared,  that  the  defendant  could  not  have  been  misled  by 
it.     Lord  Abimger,  C.  B.,  dissentientc. 
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1844.  with  notice  of  trial,  dated  the  same  day,  "for  the  second 
Sittings  in  next  Hilary  Term,  to  be  holden  at  the  Guildhall, 
Ac."  The  case  was  tried  on  the  24th  of  January,  1844, 
when  the  defendant  not  appearing,  a  verdict  was  found  for 
the  plaintiff. 

S.  Flood  had  obtained  a  rule  nisi  to  set  aside  the  verdict, 
on  the  ground  that  the  notice  of  trial  was  Irregular. 

Jeruis  shewed  cause,  upon  affidavit,  that  the  clerk  had 
drawn  up  the  notice  on  the  10th  of  January,  but  being 
unable  to  serve  it  on  that  day,  he  had  omitted  to  strike  out 
the  word  "  next,"  and  insert  the  word  "  present"  That 
the  defendant  could  not  have  been  misled,  as  he  had  ob- 
tained time  to  plead  upon  the  terms  of  taking  short  notice 
of  trial  for  the  Sittings  in  Hilary  Term.  That  the  de- 
fendant's attorney  was  in  Court  the  day  before  the  cause 
was  called  on.  He  urged  that  no  express  form  of  notice 
was  required;  all  that  was  necessary  was,  that  the  party 
should  have  information  that  the  cause  was  to  be  tried.  At 
all  events,  the  defendant  should  have  made  affidavit  that  he 
was  misled  by  the  notice. 

Hood,  in  support  of  the  rule.     The  defendant  need  not 
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Abingery  C.  B. — My  opinion  is,  that  the  notice,  on  the  fiwe        1844. 
of  it,  did  not  deceive  the  defendant.]     A  proper  notice     beothall 
being  required,  the  Court  cannot  substitute  something  else       ^- 
as  equivalent  to  it.     Suppose  a  notice  stated  that  the  trial 
would  take  place  on  the  first  day  of  the  Sittings,  instead  of 
the  adjournment  day,  would  the  Court  try,  upon  affidavit, 
whether  or  no  the  defendant  had  been  misled  ?    There  is  a 
material  distinction  between  notice  and  knowledge.    Dig^ 
nam  v.  Ibbotsan  (a). 

Parke,  B. — ^The  Court  are  not  all  agreed,  but  the  mar 
jority  think,  that  it  is  better  to  abide  by  the  form  of  notice, 
fi>r  it  is  impossible  to  tell  what  number  of  inquiries  may 
arise,  if  we  do  not  adhere  to  the  strict  form.  According  to 
the  grammatical  construction  of  the  present  notice,  next 
Hilary  Term,  means  Hilary  Term  in  the  next  year.  The 
rule  wiU,  therefore,  be  absolute. 

Alderson,  and  Gurnet,  B.s,  concurred 

Lord  Abinger,  C.  B. — My  reason  for  thinking  other- 
wise is,  that  the  defendant  could  not,  by  any  possibility, 
have  been  deceived  by  this  notice.  He  could  never  have 
supposed  that  the  plaintiff  meant  to  give  him  twelve 
months'  notice  of  trial,  for  he  might  have  obtained  judg- 
ment as  in  case  of  a  nonsuit  before  that  time  would  expire. 

Rule  absolute, 
(a)  3  M.  &  W.  431 ;  S.  C.  nom.  Dignom  v.  Mostyn,  6  Dowl.  547, 0.  S. 


Pelly  v.  Rose. 
J-IEBT  by  the  deputy  master  of  Trinity  House,  Deptford  to  debt  for 
Strond,  who  sued  on  behalf  of  the  trustees  appointed  under  und^fhe^"^'^ 

Ramsgate 
Harbour  Act,  the  defendant  pleaded  a  section  of  the  statute,  which  exempted  him  from  liability 
to  pay  the  dues.     The  plaintiff  replied,  de  injuria :  Held,  that  the  replication  was  bad,  as  the  plea 
amounted  to  the  general  issue. 

Qtunre,  whether,  de  injuria,  can  be  replied  in  an  action  of  debt 
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Pelly 
Rose. 


the  Ramsgate  Harbour  Acts  (32  Geo.  3,  c.  Ixxiv. ;  37 
Gea  3 ;  65  Geo.  3),  to  recover  from  the  defendant,  as  the 
owner  of  two  British  vessels,  certain  rates  and  duties,  which 
the  defendant  was  alleged  to  be  liable  to  pay  to  the  use  of 
the  trustees. 

Plea.  That  (a)  during  all  the  time  in  the  declaration 
mentioned,  the  defendant  was  an  inhabitant  of  the  town  of 
Sandwich,  in  the  county  of  Kent,  and  that  during  all  the 
time  aforesaid,  the  said  vessels  in  the  said  declaration  men- 
tioned, belonged  to  and  were  the  property  of  the  defendant 
as  such  inhabitant ;  that  upon  each  of  the  said  voyages  in 
the  said  declaration  mentioned,  the  said  vessels  therein 
mentioned  were  bound,  either  to  or  from  the  said  town  of 
Sandwich,  and  that  the  defendant,  upon  each  of  the  said 
voyages,  did,  according  to  the  provisions  of  the  said  act  of 
Parliament,  produce  such  a  certificate  as  is  in  the  said  act 
mentioned.     Verification. 

Replication  de  injuria. 

Special  demurrer,  assigning  for  cause,  that  the  plea  did 
not  contain  matter  of  excuse  merely,  but  shewed  that  the 
defendant  was  wholly  exempt  from  the  payment  of  the 
rates  and  duties  imposed  by  the  said  acts ;  that  the  rcplica- 


(a)  32  Geo.  3,  c.  Ixxiv.  s.  58,      and  port  of  Sandwich,  attestlDg 
enacts,    "  That   nothing    herein      that  such  master  or  other  person 
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tion  was  double^  multifarious,  and  sought  to  put  several        1844. 
matters  in  issue,  either  of  which  would  be  an  answer  to  the 
plea,  and  that  the  replication  de  injuria  was  not  admissible 
in  an  action  of  debt 

Buttf  in  support  of  the  demurrer.  There  are  two  ob- 
jections to  the  replication.  The  first  is,  that  the  plea  does 
not  consist  of  matter  of  excuse,  and,  secondly,  that  de 
injuria  is  inapplicable  where  the  form  of  action  is  debt 
Purchell  v.  Salter  (a).  The  58th  section  of  the  32  Geo.  3, 
c  Ixxiv.,  exempts  from  duty  all  ships  bound  to  or  firom  the 
town  of  Sandwich,  which  shall  belong  to  an  inhabitant  of 
that  town,  in  case  the  master  shall  produce  a  certificate  of 
ownership.  The  plea  therefore  shews,  that  the  debt  sued 
for  never  accrued ;  it  does  not  afford  matter  of  excuse  for 
the  non-payment  of  the  rate ;  but,  in  fiu:t,  amounts  to  a 
denial  that  any  liability  to  pay  the  rate  ever  existed, 
Schild  v.  Kilpin  (ft),  is  an  express  authority  to  shew,  that, 
under  such  circumstances,  de  injuria  is  not  a  proper  repli- 
cation. [Lord  Abinffer,  C.  B. — It  is  difiicult  to  see  how  de 
injuria  can  be  replied,  since  the  plea  amounts  to  a  denial 
of  a  debt  arising  under  the  act  of  Parliament,  in  that  par- 
ticular case,  to  which  the  plaintiff  applies  it.] 

Peacock^  contra.  The  plea  disclosed  matter  in  excuse  of 
a  prima  facie  liability.  The  8th  section  of  the  32  Geo.  3, 
imposes  certain  rates  on  all  ships  entering  the  harbour. 
The  defendant  seeks  to  be  excused  from,  that  liability  by 
shewing  that  he  is  within  the  exception  of  the  58th  section. 
[Lord  Ahinger,  C.  B. — The  plaintiff  Is  bound  to  make  out 
that  the  defendant  is  within  the  clause  creating  the  duty ; 
here  he  sets  up  a  case  in  which  he  has  no  right].  In  I$aao 
V.  Farrar  (c),  the  plaintiff  had  no  right  to  sue  on  the  bill 
by  reason  of  his  having  obtained  it  by  firaud,  and  yet  this 

(a)  9  Dowl.  517,  0.  S. ;  8.  C.      8  M.  &  W.  673. 
1  G.  &  D.  682 ;  1  Q.  B.  197.  (c)  4  Dowl.  750,  O.  S. ;  5?.  C. 

(h)  9  Dowl.  803,  O.  S. ;  S.  C.       1  M.  &  W.  65. 
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Pblly 
Ross. 


form  of  replication  was  held  good.  [Parke,  B. — There  the 
plea  admitted  a  prim&  fiicie  liability  to  the  plaintiff,  as  in- 
dorsee of  the  bill,  but  shewed  that  the  plaintiff  took  it 
under  circumstances  which  excused  the  payment ;  here,  the 
plea  is  not  matter  of  excuse,  it  amounts,  in  fact,  to  the 
general  issue.  Aldersan,  B. — Suppose  the  exception  had 
been  contained  in  the  original  clause,  the  plaintiff  must 
have  shewn  that  the  defendant  was  not  within  it  Lord 
AbingeTy  C.  B.— You  had  better  amend.] 


Peacock  consented  to  amend. 


Amendment  accordingly. 


Debt  on  bond 
conditioned  to 
paymonejon 
denwnd:  Ploa, 
no  demand: 
Replication, 
that  there  was 
a  demand  oon- 
eluding  to  the 

tliAt  thV 


Thorn  v,  Jenkins. 

Lf  EBT  on  bond.  The  defendant  craved  oyer  of  the  con- 
dition, which  was,  that  the  bond  should  be  void,  *'  if  the 
defendant  should  well  and  truly  pay  or  cause  to  be  paid  to 
the  plaintiff,  170^,  on  demand:"  Plea,  that  no  demand 
had  been  made  before  the  commencement  of  the  suit: 
Replication,  that  a  demand  had  been  made,  concluding  to 
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time  of  his  death,  which  should  in  any  way  come  to  the  1844. 
defendant's  hands :  Plea,  that  no  goods  came  to  defendant's  xhoIk 
hands :  Replication,  that  a  silver  bowl  came  to  his  hands,  v. 

concluding  with  a  verification ;  and  on  demurrer,  it  was 
adjudged  that  the  replication  was  bad  for  not  assigning  a 
breach,  but  that  the  conclusion  with  a  verification  was 
proper.  The  reporter,  however,  expresses  an  opinion,  that 
the  replication  was  not  well  concluded,  and  in  Meredith  v. 
Allen  (a),  that  case  was  deemed  to  be  law.  [Parke,  B.-*^ 
The  plea  admits  and  excuses  a  non-performance,  and  it  is 
sufficient  for  the  replication  to  deny  that  excuse  in  all 
cases,  except  in  an  action  on  an  award.  The  defendant 
says,  I  am  not  bound  to  pay  the  money,  because  there  is  a 
condition  precedent  which  you  have  not  complied  with^ 
namely,  the  making  a  demand.  The  replication  negatives 
that,  and  rightiy  concludes  to  the  countiy.]  The  defendant 
might  have  rejoined  that  he  did  pay.  [Parke,  B. — ^In  that 
case,  it  would  be  a  departure  fix>m  the  plea.  The  repli- 
cation is  good,  and  our  judgment  must  be  for  the  plaintiff] 

Montagu  Smith  for  plaintiff. 

Aldebson,  B.,  concurred. 

Judgment  for  Plaintiff. 

(a)  Carth.  113;  S.  C.  1  Salk.  138. 


BuRBiDGE  r.  Marvin. 

J.N  this  case  the  defendant  having  let  judgment  go  by  An  application 

default,  a  writ  of  fieri  facias  issued  on  the   8th  of  June,  pUinSff  dT* 

and  on  the  14th  of  June,  Slfaf  %?* 

Conn  of  Re- 
QuesU  Act,  (46  Geo.  3,  c.  Izri,)  may  be  made  after  judgment  by  default,  and  it  is  sufficient, 
ir  the  affidavits  in  support  of  it,  shew  that  the  defenduit  resided  within  the  tale  of  l^ht,  and 
was  sued  for  a  debt,  tboufh  it  does  not  allege  that  he  was  liable  to  be  sunmioned  to  the  Court 
of  Requests,  or  tiiat  the  &bt  was  not  one  excepted  from  the  jurisdiction  of  the  commissionerf. 
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Barstow  obtained  a  rule,  calling  on  the  plaintiff  to  shew 
cause  why  the  execution  should  not  be  set  aside,  and  why 
a  suggestion  should  not  be  entered  on  the  roll  to  deprive 
the  plaintiff  of  costs  under  the  Isle  of  Wight  Court  of 
Requests  Act  (46  Geo.  3,  c  Ixvi)  (a).     The  affidavit  in 


(a)  Section  1  of  the  act,  ap- 
points certain  commissioners  to 
hear  and  determine  all  causes  for 
the  recovery  of  small  debts  within 
the  Isle  of  Wight 

Section  1 1 ,  authorizes  the  com- 
missioners to  decide  and  de- 
termine all  disputes  and  differ- 
ences between  party  and  party, 
for  any  sum  not  exceeding  5/., 
in  all  actions  or  causes  of  debt, 
&c.,  and  in  all  causes  of  assumpsit 
or  insimul  computassit,  and  in 
all  causes  of  actions  of  trover  and 
conversion,  and  in  all  causes  and 
returns  founded  on  a  quantum 
meruit,  and  in  all  causes  or  ac- 
tions of  trespass  or  detinue  for 
goods  or  chattels  taken  or  de- 
tained. 

Section  12,  provides,  "That 
nothing  in  the  act  contained, 
shall  extend  to  enable  the  com- 
missioners to  determine  the  right 


Section  17,  enacts,  "That 
it  shall  be  lawful  for  any  per* 
son  or  persons,  (whether  such 
person  or  persons  shall  reside 
within  the  jurisdiction  of  the  said 
Court  or  not,)  having  any  debt 
or  debts  on  the  balance  of  ac- 
count or  otherwise  howsoever, 
not  exceeding  the  value  of  5/.« 
due  or  owing  or  belonging  to 
him,  &c.,  by  or  from  any  person 
or  persons  whatsoever,  inhabiting, 
residing,  or  being  within  the 
said  Isle  of  Wight,  &c.,  to  apply 
to  the  clerk  of  the  Court,  who  is 
to  make  out  a  summons  in  writing, 
directed  to  the  debtor,  expressing 
the  sum  demanded,  and  the  name 
of  the  party  demanding  the  same, 
to  be  served  on  such  debtor,  &c. : 
And  the  commissioners  are  there- 
by empowered  to  inquire  into 
such  demands  and  to  make  orders, 
and  decrees,  and  pass  final  judg- 
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support  of  the  application,  stated,  **  that  at  the  time,  and 
long  before  the  writ  of  summons  was  sued  out  against  the 
defendant,  he  resided  and  still  resides  at  West  Cowes,  in 
the  Isle  of  Wight,  and  that  the  debt  due  from  him  to  the 
plaintiff,  and  for  which  the  writ  of  summons  was  sued  out 
in  this  action,  is  4^  1 1^.,  and  the  said  debt  was  contracted 
in  the  said  Isle  of  Wight." 

Harris  shewed  cause.  First,  a  suggestion  of  this  nature 
cannot  be  entered  after  final  judgment  Unwin  v.  King  (a). 
Secondly,  the  affidavit  is  defective.  It  merely  states  that 
the  defendant  resides  at  West  Cowes,  in  the  Isle  of  Wight; 
but  it  ought  to  have  shewn  that  he  resided  within  the 
jurisdiction  of  the  Court  of  Requests,  and  was  liable  to  be 
summoned  for  that  debt  The  40th  section  only  applies 
to  debts  recoverable  by  virtue  of  that  act,  in  the  Court  of 
Requests,  the  affidavit  should,  therefore,  have  distinctly 
shewn  that  this  debt  was  of  that  description.  Thirdly,  the 
affidavit  does  not  state  the  nature  of  the  debt ;  it  might  be 
one  excepted  from  the  jurisdiction  of  the  commissioners  by 
the  12th  section.  Lastly,  the  40th  section  only  applies  to 
cases  in  which  there  has  been  a  triaL     Harris  v.  Lloyd  (&). 

BarstoWf  in  support  of  the  rule.  Harris  v.  Lhyd  was 
decided  upon  the  Middlesex  County  Court  Act  (23  Geo.  3, 
c.  33,  s.  19),  the  words  of  which  are,  that  in  case  ''the 
jury,  upon  the  trial  of  such  cause  shall  find  for  the  plaintiff, 
under  the  value  of  405."  But  the  language  of  the  act  in 
question  is,  that  ''  the  plaintiff  shall  not  by  reason  of  a 
verdict  for  him,  or  otherwise,  be  entitled  to  costs,"  &c. 

suit,  and  the  Judge  and  Judges  such  remedy  for  recovering  the 
before  whom  the  same  shall  be  same,  as  any  defendant  or  de- 
tried  or  heard,  shall  think  fit  to  fendants  may  have  for  his,  her, 
certify  that  such  debt  ought  to  or  their  costs  in  any  cases  by 
have  been  recovered  in  the  said  law.'' 
Court  of  Requests  then  and  in  (a)  2  Dowl.  593,  O.  S. 
every  such  case  such  defendant  or  (6)  4  M.  &  S.  171- 
defendants  shall  have  costs,  and 
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With  respect  to  the  other  objections,  the  application  is  in 
time,  because  in  the  case  of  judgment  by  default,  a  defend- 
ant has  no  opportunity  of  applying  before  judgment.  The 
affidavit,  by  stating  that  the  defendant  resides  within  the 
Isle  of  Wight,  sufficiently  shews  that  he  is  within  the  juris-* 
diction  of  the  Court  If  the  plaintiff  relies  upon  the  ex* 
ception  contained  in  the  12th  section,  he  should  have  shewn 
that  the  case  was  within  it 


Lord  Abingeb,  C.  B. — The  Middlesex  County  Court 
Act,  on  which  Unwin  v.  King  was  decided,  only  applies  to 
persons  liable  to  be  summoned  to  the  old  County  Court  (a). 
That  case  is,  therefore,  distinguishable  from  the  present 
The  rule  must  be  absolute. 

Rule  absolute. 

(a)  Sec  Todd  r.  Emfy,  2  DowL  1045,  N.  S. ;  S<  C.  11  M.  &  W.  6lO« 


Ex  parte  Dauncy^ 

Awanrwitof  ON  the  18th  of  November,  1841,  Dauncy,  a  bankrupt; 
of  a  bankrupt  1^  ^^1^  committed  by  three  of  the  commissioners  of  bank- 
SsioSy^      rupts,  until  he  should  answer,  to  their  satisfaction,  certain 
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answers  on  this  last  examination  only,  and  after  stating  that       1B44. 
the  answers  were  not  satisfactory  to  the  said  commissioner,      ex  parte 
required  the  sheriff  of  Warwickshire  to  take  the  bankrupt      Dauncy. 
into  custody  and  detain  him,  '^  until  such  time  as  he  should 
full  answer  make  to  the  questions  put  to  him  to  the  satis- 
faction of  the  said  commissioner." 

A  rule  had  been  obtained,  calling  on  the  commissioner 
of  bankrupts,  the  assignees,  and  the  sheriff,  to  shew  cause 
why  a  writ  of  habeas  corpus  should  not  issue,  to  bring  up 
the  body  of  the  bankrupt,  in  order  that  he  might  be  dis- 
charged out  of  custody,  on  the  ground,  first,  that  the 
warrant  of  commitment  should  have  set  out  all  the  ques- 
tions and  answers  on  the  previous  examinations;  and, 
secondly,  that  there  was  no  valid  warrant.  The  affidavit 
of  the  bankrupt  stated,  that  at  the  termination  of  the 
examination,  the  commissioner  had  refused  to  issue  a  fresh 
warrant  for  his  re-commitment,  or  to  make  any^order  for 
his  discharge,  and  that  he  was  taken  back  and  detained  in 
custody  for  some  time  before  the  present  warrant  was 
delivered  to  the  sheriff. 

Crompton  shewed  cause.  The  question  is,  whether  there 
is  a  warrant  which  shews  upon  the  face  of  it,  a  sufficient 
ground  of  detamer?  Coombe's  case  (a)  is  relied  upon 
by  the  other  side,  in  which  Lord  Chancellor  JEkbn  is  re- 
ported to  have  said  that  all  the  examinations  connected 
with  the  cause  of  commitment  should  be  stated  on  the 
warrant  But  in  that  case,  there  was  no  warrant  of  re- 
commitment or  detainer,  but  the  bankrupt  was  remanded 
upon  the  original  warrant.  Since  the  case  of  JEx  parte 
Page  (i),  it  has  been  universally  laid  down  in  the  text 
books,  that,  though  the  original  warrant  of  commitment  is 
defective,  yet  if  a  valid  warrant  be  issued  before  the  return 
of  the  writ  of  habeas,  the  detainer  is  regular.  In  the 
present  case,  there  is  a  fresh  warrant,  expressly  stating  that 

(a)  2  Rose,  396.  (&)  1  B.  &  Aid.  56S. 

YOL.  I.  R  R  D.   &   L. 
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the  answers  of  the  bankrupt  are  not  satisfactory  to  the 
commissioner.  It  is  objected,  that  this  latter  warrant  should 
have  set  out  the  previous  examination,  but  that  is  un- 
necessary where  there  is  a  commitment  upon  a  distinct 
ground,  Atkinson's  case  («).  In  re  Hadland  (b)  is  distinguish- 
able from  the  present  case,  for  there  the  warrant  concluded 
by  stating  that  the  answers  to  some  of  the  questions  were 
unsatis&ctory,  without  specifying  any  in  particular.  In 
Ex  parte  Dauncy  (c),  the  part  of  the  warrant  containing  the 
questions  and  answers,  was  not  brought  before  the  Court, 
but  the  warrant  concluded,  as  in  the  present  case,  by 
stating  that  the  answers  were  not  satisfactory  to  the  com- 
missioners, and  it  was  held  sufficient  The  present  warrant 
pursues  the  form  used  in  all  the  adjudicated  cases.  Dos- 
toell  V.  Impey  (rf).  Ex  parte  Bardwell  (c).  Ex  parte  Harri- 
son (f).  As  to  the  second  objection,  the  46th  and  52nd 
sections  ©f  the  5  &  6  Vict  c.  122,  confer  on  the  District 
Court  the  same  jurisdiction  as  the  country  commissioners 
before  possessed. 


WaMington  appeared  on  behalf  of  the  sheriff,  but  was 
not  heard. 


M.  D.  Hill,  in  support  of  the  rule.     The  judgment  of 
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A  bankrupt  might  be  committed  for  not  answering  a  par-  1844. 
ticular  question^  then  upon  his  being  again  brought  up,  Ex^wte 
that  question  might  be  dropped,  and  a  new  question  put,  Daunct. 
and  so  on  at  each  examination.  AtkinsofCs  case  is  dis- 
tinguishable, because  there  the  bankrupt  had  not  been 
committed  in  respect  of  the  previous  examinations.  [Lord 
Abingevy  C.  B.,  referred  to  the  6  Geo.  4,  c.  16,  s.  39,  which 
enables  the  Court  to  re-commit  a  bankrupt  who  shall  bring 
a  writ  of  habeas  corpus  on  account  of  any  insufficiency  in 
the  form  of  the  warrant].  That  section  does  not  bear  upon 
the  present  question,  but  only  applies  to  the  case  of  a  com- 
mittal upon  a  single  examination.  Secondly,  there  is  no 
valid  warrant  It  appears  that  at  the  termination  of  the 
examination,  the  commissioner  had  refused  to  remand  the 
bankrupt  by  a  fresh  warrant,  or  to  make  any  order  for  his 
discharge.  As,  therefore,  he  had  adjudicated  upon  the 
matter,  he  had  no  authority  afterwards  to  issue  a  warrant 
[Rolfe^  B. — Assuming  that  to  be  so,  he  might  have  an 
action  for  the  imprisonment  during  the  time  there  was  no 
warrant,  but  the  point  now  is,  whether  or  no  the  sheriff 
has  any  legal  right  to  detain  him  ?]  The  refusal  of  the 
commissioner  to  issue  a  supplementary  warrant,  amounted, 
in  law,  to  a  discharge.  Where  a  party  is  brought  before  a 
magistrate  on  a  criminal  charge,  and  the  latter,  having 
heard,  dismisses  the  case,  could  he  afterwards  issue  a 
warrant  of  commitment  ?  {^Parke,  B. — Suppose  the  prisoner 
was  brought  up  on  a  return  to  the  habeas  corpus,  would 
the  fact  of  the  commissioner  having  said  that  he  would  not 
commit,  be  any  ground  of  discharge,  if  there  appeared  a 
valid  warrant?  The  present  warrant  has  issued  under 
the  5  &  6  Vict.  c.  122,  s.  59].  Under  that  statute  a  single 
commissioner  has  no  power  to  issue  a  warrant  of  commit- 
ment The  intention  of  the  Legislature  was  simply  to 
transfer  to  the  new  Court,  the  power  of  the  old  commis- 
sioners. 

Parke,  B.— The  46th  and  52nd  sections  of  the  5  &  6 
R  R  2 
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Vict.  c.  122,  clearly  give  a  commissioner  power  to  issue  a 
warrant  There  is  a  warrant  of  Mr.  Balguy*8  before  the 
Court,  and  upon  looking  at  it  we  find  that  he  has  adjudged 
that  the  bankrupt  be  committed,  on  the  ground  that  his 
answers  to  the  questions  put  to  him  were  unsatisfactory. 
We  are  not  called  upon  to  decide  whether  or  no  those 
answers  are  satisfiu^tory,  but  if  we  were,  I  should  coincide 
with  the  opinion  of  Mr.  Balguy^  in  some  points,  and  I 
think  that  there  is  sufficient  ground  to  remand  the  bank- 
rupt This  case  is  different  from  that  before  my  Brother 
Coleridge  (cr),  for  there  the  commissioner  only  adjudicated 
that  some  of  the  answers  were  insufficient.  Then  it  is 
said,  that  the  warrant  is  bad,  because  it  does  not  incor- 
porate the  answers  to  the  former  questions ;  but  it  appears 
to  me,  that  the  commissioner  had  power  to  issue  his  warrant 
upon  the  new  examination,  if  the  answers  then  given  were 
unsatisfactory,  and  that  it  was  not  necessary  to  refer  to  the 
former  examinations  at  all.  If,  indeed,  the  former  exa- 
minations, taken  together  with  the  subsequent  answers,  are 
unsatis&ctory,  then  he  must  call  the  attention  of  the  Court 
to  the  whole ;  but  that  is  not  this  case.  As  to  the  question 
whether  or  no  the  bankrupt  may  maintain  an  action  for 
the  period  during  which  he  was  in  custody  before  the 
warrant  was  made  out;  with  that  we  have  nothing  to  do. 
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RoLFE)  B. — The  ground  upon  which  I  decide  this  case  1844. 

is,   that  the  warrant   shews  a  reason  for  the  detainer.  ex  parte 

Whether  or  no  the  decision  of  Lord  Eldcn  is  correct,  it  is  Dauncv. 
not  necessary  to  give  an  opinion. 

Rule  dischaiged. 


Regina  t;.  Bennison. 

\^  OWLING  moved  to  discharge  a  crown  debtor  out  of  Where  the 
custody.     It  appeared,  that  he  had  been  agent  to  an  In-  i^urance 
surance  Company,  and  in  that  capacity  had  received  various  ^£^]btedu) 
sums  of  money,  both  as  premiums  and  duty  payable  to  the  **>«™  ^^  vp- 
Crown.     In  October,  1843,  he  was  found  by  inquisition  a  duties  payable 
debtor  to  the  Crown  in  a  large  amount     He  subsequently  filed  hispetition 
filed  a  petition  under  the  5  &  6  Vict  c.  1 16,  and  inserted  the  ^yf^l  \^ 
debt  in  question  in  his  schedule.     In  December,  1843,  he  and  was  after- 

wards  arrested 

obtained  the  final  order,  which  vested  his  property  in  the  on  an  extent  in 
official  assignee  for  the  benefit  of  his  creditors,  and  in  the  ref^  to  dis- 
January  following,  he  was  taken  into  custody  under  an  ^^^^'^fij^.* 
alias  writ  of  extent  in  chief.     The  question  was,  whether  that  he  was 
the  case  oiRex  v.  Seton  (a)  was  to  be  considered  law.  There,  believed  that 
the  defendant,  who  was  agent  of  an  Insurance  Company,  ^ebt  haTbeen 
and  had  received   money  for  premiums  and  duties  on  paid  by  the 

,  ./  r  company,  who 

pohcies,  was  arrested  at  the  suit  of  the  company,  for  the  had,  in  reality, 
balance  due  to  them,  and  afterwards  dischaiged  under  the  ^tent. 
Insolvent  Act  He  was  subsequently  taken  into  custody 
upon  a  writ  of  extent  for  the  duties  due  to  the  Crown,  and 
this  Court  refused  a  supersedeas  to  discharge  him  out  of 
custody,  on  the  ground,  that  the  defendant  ought  to  have 
traversed  the  inquisition. 

The  Court  appearing  disposed  to  refuse  the  application, 
Cmolinff  withdrew  it 


(fl)  a  Price,  671. 
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Cowling 9  on  a  subsequent  day,  renewed  the  application 
upon  an  affidavit,  which  stated,  that  the  deponent  was 
informed  and  believed  that  the  debt  due  to  the  Crown, 
had  been  discharged  by  the  company,  and  that  the  extent 
had,  in  reality,  been  issued  by  them.  Rex  v.  Bingham  (a) 
decided  that  a  Crown  debtor,  who  has  issued  prer(^tive 
process  against  his  own  debtor,  is  not  entitled  to  continue 
those  proceedings  after  he  has  paid  the  debt  he  owed  to 
the  Crown. 


Pabkb,  B. — The  affidavit  does  not  state  by  whom  the 
defendant  has  been  informed  that  the  debt  has  been  paid. 

Lord  Abinger,  C.  B. — The  affidavit  is  not  sufficient. 

Rule  refused, 
(a)  2  Dowl.  128.  O.  S. ;  S.  C.  1  C.  &  M.  862. 


M'J^EOD  and  Another,  Assignees  of  Pitcairn,  a  Bankrupt, 
V.  Schultze  and  Another. 

To  antunptit     ASSUMPSIT  on  a  policy  of  msurance  of  a  ship  and 

on  a  policy  of    ^^^^^  fo,,  2000t,  made  by  one  Pitcairn,  before  his  bank- 

insuranoe,  by      ^  '  j 

tliL  assignees  of  ruplcj,   with   the   Forth   Marine  Insurance   Company,   of 


and  Anotlier. 
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Great  Britain  and  Ireland^  called  Scotland^  to  wit,  at  Leith,  18  M. 
and  that  at  the  time  of  the  making  and  entering  into  the  ^xlj^^^^ 
same,  and  thence  continually  hitherto  the  defendants  were  «>d  Another 
and  have  been  and  still  are  resident  and  domiciled  in  Scot-  Schultze 
land,  to  wit,  at  Leith,  and  within  the  jurisdiction  of  her 
Majesty's  Court  of  Session  in  Scotland,  that  after  the  time 
of  the  happening  of  the  alleged  loss  and  damage,  and 
before  the  commencement  of  this  suit,  and  before  the  said 
Thomas  Pitcaim  became  bankrupt,  to  wit,  on,  &c.,  the 
said  sum  of  78/.  145.,  was  duly  fenced  and  arrested,  ac- 
cording to  the  law  of  Scotland,  in  the  hands  of  the  Forth 
Marine  Insurance  Company,  and  of  the  defendants  as  such 
members  and  directors  thereof,  by  and  at  the  suit  of  a 
certain  company  or  co-partnership,  established  and  carrying 
on  business  in  Scotland  aforesaid,  by  and  under  the  name 
of  The  Glasgow  Marine  Insurance  Company ;  that  is  to 
say*  by  virtue  of  a  certain  warrant  or  letter  of  arrestment 
of  our  Sovereign  Lady  the  Queen  then  issued  out  of  and 
by  her  said  Court  of  Session  in  Scotland  aforesaid,  at  the 
instance  of  the  said  The  Glai^ow  Marine  Insurance  Com- 
pany, in  a  certain  suit  commenced  and  then  depending 
in  her  said  Majesty's  Court  of  Session  in  Scotland  afore- 
said, in  which  the  said  The  Glasgow  Marine  Insurance 
Company  were  the  pursuers,  and  the  said  T.  Pitcaim 
was  the  defender,  for  the  recovery  of  a  certain  debt  of 
78^  14^.,  then  due  and  owing  by  the  said  T.  P.  to  the  said 
The  Glasgow  Marine  Insurance  Company,  and  which  said 
parcel  of  the  said  sum  of  78Z.  14«.,  parcel,  &c.,  was  so 
fenced  and  arrested  as  aforesaid,  to  remain  in  the  hands  of 
the  said  Forth  Marine  Insurance  Company,  and  of  the  de- 
fendants as  such  directors  and  members  thereof,  under  sure 
fence  and  arrest,  aye  and  until  sufficient  caution  should  be 
found  acted  in  the  books  of  Council  and  Session,  that  the 
same  should  be  made  forthcoming  to  the  said  The  Glasgow 
Marine  Insurance  Company,  pursuers  as  aforesaid,  as 
accorded  of  law;  that  thereupon  the  said  sum  of  78/.  14ir., 
parcel,  &c.,  as  aforesaid,  became  and  was  according  to  the 
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law  of  Scotland,  and  hath  ever  since  continued  in  the  cus- 
tody of  the  law,  and  subject,  in  all  respects,  to  the  order 
and  determination  of  her  Majesty's  said  Court  of  Session 
in  Scotland  aforesaid;  that  such  proceedings  were  after- 
wards had  in  the  said  last  mentioned  suit,  that  afterwards 
and  before  the  commencement  of  this  suit,  to  wit,  on,  &a, 
the  said  The  Glasgow  Marine  Insurance  Company,  as  such 
pursuers  as  aforesaid,  obtained  a  final  judgment  and  decree 
of  and  in  the  said  Court  of  Session  in  Scotland  aforesaid, 
in  the  said  suit,  whereby  the  said  Court,  to  wit,  the  Lords 
of  her  Maiesty's  Council  and  Session  in  Scotland,  did 
decree  and  ordain  the  said  T.  P.,  to  make  payment  to  the 
said  The  Glasgow  Marine  Insurance  Company  of  the  sum 
of  78/.  14^.,  sterling  money  of  Great  Britain  with  the  legal 
interest  thereof,  fix)m,  &c.,  and  thereafter  during  the  not 
payment  of  the  same,  &c.,  that  the  said  debt  of  78/L  14^., 
was  justly  due  and  owing  by  the  said  T.  P.,  to  the  said  The 
Glasgow  Marine  Insurance  Company,  at  the  time  of  the 
commencement  of  the  said  suit,  and  that  the  said  Court 
had  jurisdiction  in  and  over  the  said  suit,  and  the  subject 
matter  thereof,  and  that  the  sidd  suit  and  the  proceedings 
therein,  were  duly  and  regularly  prosecuted  and  conducted 
according  to  the  law  and  practice  of  the  said  Court  of 
Session,  and  according  to  the  law  of  Scotland  aforesaid,  and 
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have  been  always,  from  the  time  of  the  making  of  the  said 
arrestment,  hitherto  and  still  are,  by  the  law  of  Scotland 
aforesaid,  wholly  prevented  and  precluded  from  claiming, 
suing  for,  or  recovering  the  said  sum  of  1SL  14^.,  parcel, 
&c.,  as  aforesaid,  and  that  by  the  law  of  Scotland  aforesaid, 
all  right  and  claim  of  the  said  T.  P.,  in  or  to  the  said  sum 
of  78iL  14«.,  parcel,  &c.,  were  before  and  at  the  time  of  the 
commencement  of  this  suit,  and  before  and  at  the  time 
when  the  said  T.  P.  became  bankrupt,  and  thence  hitherto 
have  been  and  still  are,  by  reason  of  the  premises,  wholly 
barred,  defeated,  and  destroyed,  and  the  plaintiffi,  as  as- 
signees as  aforesaid,  never  acquired  any  right  or  title 
thereto,  or  to  any  part  thereof;  that  the  said  debt  so  reco- 
vered by  the  said  The  Glasgow  Marine  Insurance  Com- 
pany as  aforesaid,  in  manner  aforesaid,  is  still  unpaid,  and 
that  before  and  at  the  time  of  the  commencement  of  this 
suit,  the  defendants  were,  and  thence  always  hitherto  have 
been  and  still  are,  by  the  law  of  Scotland,  liable  and  bound 
to  pay  the  said  sum  of  7SL  14^.,  parcel,  &c,  to  the  said 
The  Glasgow  Marine  Insurance  Company,  in  dischaige  of 
the  said  debt  so  recovered  by  them  in  manner  in  this  plea 
before  mentioned,  and  that  by  making  payment  to  the 
plaintiffs  of  the  said  sum  of  7SL  14^.,  parcel,  &c.,  or  of  any 
part  thereof,  they,  the  defendants,  would  be  guilty  of  a 
contempt  of  the  said  Court  of  Session,  and  not  only  liable 
to  punishment,  but  would  also  be  compelled  to  pay  the  full 
amount  of  the  said  sum  of  7821  14^.,  parcel,  &c.,  to  the  said 
The  Glasgow  Marine  Insurance  Company.     Verification. 

Special  demurrer,  assigning  for  causes,  (amongst  others,) 
that  it  does  not  appear  with  su£Bcient  certainty  or  par- 
ticularity, how  or  in  what  manner,  or  by  what  process,  or 
by  virtue  of  what  law  or  jurisdiction,  the  said  sum  was 
fenced  and  arrested,  and  that  it  is  not  sufficient  to  say,  that 
the  said  sum  was  duly  fenced  and  arrested  according  to  the 
law  of  Scotland ;  but  the  law  under  and  by  virtue  of  which 
it  was  or  might  be  so  fenced  and  arrested,  ought  to  have 
been  set  forth ;  and  that  it  is  not  stated,  what  is  the  law  of 


1844. 


M*Lboo 
and  AnoUwr 

9. 
SCBULTZB 

and  Another. 
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1844.  Scotland^  as  to  fencing  or  arresting  a  debt  in  the  hands  of  a 
^j;^][^  third  party,  or  what  is  the  meaning  of  those  terms ;  that  it 
and  Another  does  not  appear  what  is  the  meaning  or  effect  of  the  said 
ScHULTZE  warrant  or  letter  of  arrestment,  or  by  whom  the  same  was 
^'  issued,  or  to  whom  it  was  directed  that  the  said  warrant  or 
letter  of  arrestment  ought  to  have  been  set  forth  with  par- 
ticularity ;  that  it  does  not  appear  that  Pitcaim  was  ever 
served  with  any  process  or  other  proceeding  in  the  said 
suit,  or  that  he  was  amenable  to  the  jurisdiction  of  the 
Court  of  Session,  or  that  the  said  Court  had  jurisdiction  in 
the  said  suit  over  him;  also,  that  it  is  not  sufficient  to 
allege  generally,  that  the  said  Court  had  jurisdiction  over 
the  said  suit  and  the  subject-matter  thereof,  but  it  should 
have  been  made  to  appear  how  and  in  what  manner,  and 
by  virtue  of  what  law  the  said  Court  had  jurisdiction ;  also 
that  it  does  not  appear  by  what  authority,  the  said  Court 
of  Session  could  restrain  the  plaintiffs,  as  assignees,  from 
recovering  the  said  sum  of  money  in  England ;  also,  that 
the  matters  stated  in  the  said  pica  would  not  bar  the  said 
action,  but,  at  most,  suspend  the  same  until  the  debt  was 
satisfied,  or  sufficient  caution  found. 


CawUnff,  in  support  of  the  demurrer.  The  plea  is  bad 
in  form  and  in  substance.  The  subject-matter  of  defence 
depends  upon  the  law  of   Hcotlandi  as  rcgubtod  by  the 


and  Another. 
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was^  which  gave  jurisdiction  to  the  Court  abroad  in  this  1844. 
respect ;  for  that  is  a  fact,  and  that  the  subject-matter  was  M'Leod 
within  the  jurisdiction,  and  how  it  became  amenable  to  ""*  Aaother 
the  process  of  the  Court."  In  Mure  v.  Kaye  {a\  which  Schultzs 
was  an  action  for  fiilse  imprisonment,  the  defendant  justified 
a  taking  in  Scotland  on  suspicion  of  felony,  and  Law^ 
rence,  J.,  expressed  a  doubt  whether  the  defendant  should 
not  have  pleaded  the  law  of  Scotland  to  render  the  justifi* 
cation  complete.  [Parke,  B.— In  that  case  the  Scotch  law 
was  not  pleaded  in  any  way,  but  would  it  not  have  been 
sufficient  to  aver  that  the  defendant  arrested  the  plaintiff 
according  to  the  Scotch  law  ?]  Where  to  an  action  on  a 
bill  of  exchange,  the  defendant  pleaded  his  certificate  under 
an  American  bankruptcy,  the  plea  set  out  the  law  of  the 
United  States  relating  to  bankruptcy.  Potter  v.  Brawn  {b). 
The  plea  is  also  defective  in  not  alleging  that  Pitcaim  was 
summoned,  or  that  he  had  notice  of  the  proceedings. 
Another  objection  is,  that  it  does  not  appear  that  the  Court 
was  one  of  superior  jurisdiction.  [Parke,  B. — The  Court 
of  Session  is  mentioned  in  several  acts  of  Parliament]. 
The  plea  is  also  bad  in  substance,  for  the  facts  therein 
stated  only  shew  that  the  remedy  is  barred,  and  not  that 
the  debt  is  discharged.  7%e  British  Linen  Company  v. 
Drummond  (c).  According  to  the  law  of  Scotland,  Pit- 
caim might  have  been  guilty  of  a  contempt  of  Court,  if  he 
had  sued  for  the  debt ;  but  that  does  not  preclude  the  pre- 
sent plaintifis  fi'om  suing  in  this  country.  A  contract  made 
abroad,  is  to  be  interpreted  according  to  the  law  of  the 
foreign  country ;  but  the  remedy  must  be  taken  according 
to  the  law  here.  One  foreigner  might  arrest  another  in 
England,  for  a  debt  which  accrued  in  a  foreign  country, 
although  the  law  of  that  country  did  not  allow  arrest  for 
debt,  De  la  Vega  v.  Vianna  {d).  If  in  consequence  of  the 
decree,  the  defendants  had  paid  Pitcaim,  or  he  had  been 
released  by  his  creditors,  the  debt  might  have  been  ex- 
fa)  4  Taunt.  34.  (c)  10  B.  &  C.  903. 
(6)  5  East,  124  ;  S.  C.  1  Smith,  351.         id)  1  B.  &  Ad.  284. 
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dnguished,  but  this  plea  only  shews  £Eict8  which  amount  to 
an  equitable  decree.  Besides,  the  Scotch  decree  was  made 
after  the  fiat  issued,  and,  therefore,  cannot  prevail  against 
the  plmntiffi  as  assignees.  Hunter  v.  PotU  (a),  Mcintosh  ▼. 
OgOoU  {b\  tm  V.  Warswich  (c). 


BoviUy  contra.  The  cases  cited  in  support  of  the  first 
objection,  do  not  apply.  Colleity.  Lord  Keith  was  decided 
on  the  ground  that  the  plea  did  not  state  the  nature  of  the 
charge,  or  who  were  the  parties  to  it  Besides,  that  was 
an  action  for  &lse  imprisonment,  in  which  great  strictness 
is  required  in  the  justification.  In  Mure  v.  KayCy  which 
was  also  an  action  for  fidse  imprisonment ;  the  plea  was 
held  bad,  for  not  shewing  the  causes  of  suspicion,  in  order 
that  the  Court  might  judge  of  their  reasonableness.  If 
the  present  form  of  plea  be  held  insufficient,  it  will  be 
necessary  to  set  out  the  whole  of  the  Scotch  law  re- 
lating to  debtor  and  creditor,  and  bankruptcy.  The 
law  of  a  foreign  country  is  matter  of  evidence,  and 
should  not  be  pleaded.  It  is  a  general  rule,  that  less  cer- 
tainty is  required  in  pleading  where  a  statement  would  lead 
to  great  prolixity,  and  also  that  a  party  is  only  required  to 
state  those  facts  which  he  is  presumed  to  know.  Com.  Dig. 
tit  «  Pleader,''  (E  8),  (E  9>     In  Potter  v.  Broum  this  point 
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averred,  that  by  reason  of  the  premises,  the  said  debt  be- 
came wholly  barred,  defeated,  and  destroyed.  The  plaintiff 
might  have  traversed  that  allegation,  and  compelled  the 
defendant  to  prove  that  by  the  law  of  Scotland,  the  pro- 
ceedings in  question  had  that  effect  He  might  even  have 
put  in  issue  the  regularity  of  the  proceedings.  Hay  v. 
Fuher  (a). 

Cowling^  in  reply.  It  does  not  appear  by  the  plea,  that 
the  necessary  consequence  of  the  proceeding  in  the  Scotch 
Court  is  to  preclude  the  plaintiffi,  as  assignees,  from  suing 
for  the  debt  There  is  no  allegation  that  the  Scotch  Court 
had  no  notice  of  the  bankruptcy  of  Pitcaim.  [Lord 
Abififfer,  C.  B. — If  there  has  been  collusion  between  Pit- 
caim and  the  defendants,  that  should  come  by  way  of  re- 
plication]. It  is  submitted,  that  the  defendants  are  bound 
to  make  out  a  good  defence  in  omnibus,  and  it  is  for  them 
to  shew  that  the  Court  had  notice  of  the  bankruptcy. 
[Parke,  B. — The  defendants  aver  that  the  debt  was  in  the 
custody  of  the  law,  and  that,  by  the  Scotch  law,  the  plain- 
tlfis,  as  assignees,  lost  all  right,  and  were  barred  from  suing 
for  it]  The  replication  must  be  either  in  denial,  or  in 
confession  and  avoidance,  and  if  the  plaintifis  were  to  reply 
fraud,  they  would  admit,  that,  by  the  Scotch  law,  the  debt 
was  barred.  There  could  be  no  inconvenience  in  setting 
out  the  foreign  law  with  respect  to  bankruptcy,  nor  can  the 
Court,  k  priori,  know  whether  it  is  complicated,  or  would 
lead  to  prolixity  in  pleading.     Crosby  v.  Hetherington  (i). 

Lord  Abinger,  C.  B. — The  only  point  is,  as  to  whether 
or  not  the  Scotch  law  should  have  been  set  out  in  the  plea. 
We  are  inclined  to  think  at  present,  that  the  plea  is  suffi- 
cient in  that  respect,  and  we  recommend  the  plaintiff  to 
amend  by  withdrawing  his  demurrer,  and  replying  to  the 
plea. 

im)  2  M.  &  W.  722.  (h)  5  Scott,  N.  It637. 
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1844.  Parke,  B.— I  think  that  the  plea  is  sufficient,  and  that 

^q^^^  the  plaintiff  had  better  amend, 
■nd  Another 

ScHULTZB  Cowling  prayed  leave  for  time  to  consider,  and  on  a  sub- 

"^    •  sequent  day  consented  to  amend. 

Amendment  accordingly. 


Fairbrass  v.  Pbttit. 


SdiSTw*'"        ^^^  "^^  *  ^^^  calling  on  the  plaintiff  to  shew  cause 


followt,  held      why  the  defendant  should  not  be  at  liberty  to  enter  a  sug- 

'•  Sworn  before  gestion  on  the  roll  to  deprive  the  plaintiff  of  costs  under  the 
me,  J.  E.  S., 
bj  conunis- 


Sandwich  Court  of  Requests'  Act  (a),  (47  Geo,  3,  c.  xxxv.) 


Under  the 
Court  of  Re- 
aoests'  Acts, 
tne  sum  reco- 
Tered  by  ver- 
dict, and  not 
the  amount 
claimed,  is  to 
be  considered 
the  debt  in 
di^mte. 


(a)  Section  17,  enacts,  "That 
it  shall  and  may  be  lawful  to  and 
for  the  said  respective  commis- 
sioners, and  they  are  hereby 
empowered  and  enabled,  in  their 
respective  jurisdictions,  to  decide 
and  determine  all  disputes  and 
differences  between  party  and 
party,  for  any  sum  not  exceeding 
^yt  pounds,    in  all  actions  or 


one  of  the  said  respective  Courts 
of  Requests,  according  to  their 
respective  jurisdictions,  then  and 
in  every  such  case,  the  plaintiff 
or  plaintiffs,  in  such  action  or 
suit,  shall  not,  by  reason  of  a 
verdict  for  him,  her,  or  them,  or 
otherwise,  have  or  be  entitled  to 
any  costs  whatsoever,  and  if  the 
verdict  shall  be  given  for  the  de- 
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The  plaintiff  claimed  in    his   particulars  of  demand   the        1844. 
sum  of  51.  I6s.  8c/.,  but  a  verdict  was  found  for  4/.  only.  pU^iZ^M 


Deedes  shewed  cause,  and  objected  to  the  affidavit  in 
support  of  the  rule,  the  jurat  of  which  was  as  follows: — 
"  Sworn  before  me,  J.  E.  Solly,  by  commission.*'  It  did 
not  appear  that  Mr.  Solly  was  a  commissioner  of  this  Court, 
nor  indeed  was  there  anything  to  shew  under  what  species 
of  commission  he  was  acting.  In  Kennet  and  Avon  Canal 
Company  v.  Jones  (a),  the  person  before  whom  the  affidavit 
was  sworn,  was  stated  to  be  a  commissioner,  and  in  Bur' 
dekin  v.  Potter  (b),  it  was  held  sufficient  to  describe  him 
"as  a  commissioner,"  where  the  affidavit  was  properly 
entitled  in  the  Court ;  but  in  Frost  v.  Hayward  (c),  an 
affidavit  entitled  in  the  Exchequer,  stated  to  be  sworn  before 
a  Master  extraordinary  in  the  Court  of  Chancery,  was 
held  bad.  So,  where  the  affidavit  was  sworn  before  a  com- 
missioner in  the  country,  and  the  jurat  omitted  to  state 
that  he  was  a  commissioner,  the  affidavit  was  held  insuf- 
ficient, though  entitled  in  the  Court,  Howard  v.  Brown  {d). 

Horn,  contra.  In  Hop/dns  v.  Pledger  (e),  the  jurat  was 
precisely  similar  to  the  present,  and  was  held  sufficient 

Parke,  B. — The  meaning  of  the  jurat  is,  that  the  party 
administering  the  oath  is  acting  under  a  commission,  which 
entitles  him  to  take  affidavits.  That  is  certainly  the  pre- 
sumption from  the  language  of  this  jurat.  Then  if  he  is  not 
a  commissioner,  the  party  taking  the  objection  might  shew 
that  fact 

Deedes  then  shewed  cause  upon  the  merits,  and  argued, 
that  as  the  original  demand  was  for  51.  I6s.  Sd.,  there  was 

(a)  7  T.  R.  451 .  10  M.  &  W.  673. 

(6)  1  Dowl.  135,  N.  8.;  S.  C.  id)  4  Bing.  393;  S.  C.  1  M.  & 

9M.  &W.  13.  P.  22. 

(c)  2  DowL  566,  N.  S. ;  S.  C.  (e)  Ante,  p.  119. 


V. 

Pettit. 
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FAIEBEA88 
V. 

Pbttit. 


not  within  the  language  of  the  1 7  th  section,  a  "  dispute  or 
difference,"  for  a  sum  not  exceeding  5/.,  so  as  to  give  the 
commissioners  jurisdiction.     He  cited  Baddley  v.  Oliver  (a). 

Parke,  B. — The  rule  must  be  absolute.  The  sum  re- 
covered by  verdict,  and  not  the  amount  claimed,  is  to  be 
considered  the  debt  for  which  the  action  is  brought  That 
was  so  decided  in  Shaddich  v.  Bennett  (i),  which  must 
govern  the  present  case. 

Rule  absolute. 


(a)  1  Dowl.  598,  O.  S. ;  S.  C. 
1  C.  &  M.  219. 


(b)  4  B.  &  C.  769 ;  S.  C.  7 
D.  &  R.  229. 


Totrwptst 
•gainst  a  land- 
tax  conunis* 
tkmerfor 
leiiinff  the 
plaintdTi 
goods  for  a  tax 
which  had  been 
redeemed,  (but 
without  de- 
fendant's know- 
ledge,) he 
pi  ended  not 


Thobias  v.  Williams  and  Bower. 

I  RESPASS  for  breaking  and  entering  the  plaintiff^s 
dwelling  house,  and  taking  his  goods. 

Plea,  not  guilty  (by  statute). 

The  defendant  Williams  was  a  commissioner  of  the  land 
tax,  and  the  other  defendant  a  constable,  who  had  levied  for 
the  tax.  A  Judge's  order  had  been  obtained  for  the  delivery 
of  particulars  of  the  statutes  upon  which  the  defendants 
relied,  and  they  referred  to  the  38  Geo.  3,  c.  5j  and  2lJac.  1, 
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a  copy.     The  learned  Judge  directed  a  nonsuit,  reserving       1844. 
leave  for  the  plaintiff  to  move  to  set  it  aside. 

Chilton  now  moved  accordingly  and  contended,  first, 
that  on  the  authority  of  Cann  v.  Clippertan  (a)  no  notice 
of  action  was  necessary.  Secondly,  that  defendants  could 
not  avail  themselves  of  the  5  &  6  Wm.  4,  c.  20,  as  their 
particulars  stated  that  they  intended  to  rest  their  defence 
upon  the  two  other  statutes. 

Lord  Abinqer,  C.  B, — There  should  be  no  rule.  Notice 
of  action  is  required  by  the  5  &  6  Wm.  4,  c.  20,  and  if  the 
plaintiff  wished  to  avail  himself  of  the  particulars  delivered, 
he  should  have  been  prepared  to  prove  them. 

Parke,  B. — The  defendants  acted  boii&  fide,  and  are 
entitled  to  notice  of  action,  under  the  5  &  6  Wm.  4.  The 
acts  of  parties,  in  the  situation  of  these  defendants,  should 
not  be  scanned  so  nicely,  otherwise  they  would  lose  the 
protection  which  the  Legislature  intended  to  afford  them 
in  cases  where  they  have  acted  in  honest  ignorance  that 
they  were  doing  wrong. 

Gurnet,  B.,  concurred* 

RoLFE,  B. — This  is  one  of  the  cases  of  misconduct  which 
the  statute  meant  to  protect  Where  a  man  acts  rightly, 
he  does  not  require  the  protection  of  the  statute. 

Rule  refused, 
(a)  10  Ad.  &  EIL  5S2 ;  S.  C.  2  P.  &  D.  660. 


VOL.   I.  8  8  I).    &   L. 
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Where  t  writ 
offi.  fa.  iide- 
IiTered  to  the 
iberiff,  with 
diractioos  to 
suspend  the 
execution,  and 
in  the  mean 
time  another 
writ  is  deliver- 
ed b^  another 
creditor,  the 
sheriff  is  bound 
to  le?y  under 
the  latter  writ 
in  preference 
to  the  former, 
although  the 
former  writ 
was  not  de- 
livered  with 
My  fraudulent 
intent  to  pro- 
tect the  foods 
of  the  d^tor. 


Hunt  v.  Hooper  and  Another. 

VyASE  against  the  sheriflF  of  Middlesex  for  not  levying 
under  a  writ  of  fieri  facias,  and  for  a  ialse  return  of  nulla 
bona :  Plea,  not  guilty. 

At  the  trial  before  Lord  Abinger,  C.  B.,  it  appeared, 
that  the  plaintiff  having  obtained  a  judgment  against  a 
person  of  the  name  of  Ward,  issued  thereon  a  writ  of  fieri 
iacias,  which  was  delivered  to  the  defendants,  as  sheriff  of 
Middlesex,  on  the  7th  of  June,  1843,  with  directions  to 
issue  a  warrant  immediately.  On  the  following  day,  a 
seizure  took  place  under  that  writ  Before  the  plaintiff's 
writ  had  issued,  namely,  on  the  1st  of  June,  1843,  one 
Bird  had  delivered  to  the  defendants  a  writ  of  fieri  &cias 
against  the  goods  of  Ward,  with  directions  to  execute  it, 
and  at  the  same  time  suggested  that  the  following  morning 
would  be  the  best  time  for  that  purpose,  but  no  direction 
was  given  not  to  execute  it  until  that  time.  In  the  mean- 
time, however.  Ward  requested  Bird  to  stay  the  execution, 
and  promised  him  5021  if  he  would  do  so.  Bird,  in  con- 
sequence, verbally  desired  the  defendants  to  suspend  the 
execution,  and  on  the  2nd  of  June,  1843,  gave  them  a 
written  notice  not  to  execute  the  writ  until  further  orders. 
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A  rule  nisi  having  been  obtained  accordingly,  1844. 


—NT- 
Hunt 


^ 


Erie  and  Crompton  shewed  cause,  and  contended,  that 
Bird's  writ  was  entitled  to  the  priority,  upon  the  general  and  Another, 
rule  of  law,  that  where  two  writs  against  the  same  defendant 
are  delivered  to  the  sheriff  on  different  days,  and  no  sale 
takes  place,  the  party  who  first  delivered  his  writ  is  entitled 
to  a  preference,  unless  the  execution  was  merely  colourable. 
They  cited  Hutchinson  v.  Johnston  (a),  Bradley  v.  Wynd^ 
ham  {h)y  Kempland  v.  MacatUey  (c),  Pringle  v.  Isaac  {d)^ 
SmaUcomb  v.  Cross  {e\  Martindale  v.  Booth  (f),  Drewe  v. 
Lamson{g). 

Buttf  in  support  of  the  rule,  argued,  that  the  execution 
of  Bird's  writ  having  been  countermanded,  it  was  not  a 
writ  upon  which  the  sheriff  could  act,  and  that,  therefore, 
the  second  writ  was  entitled  to  the  priority.  He  cited 
Payne  v.  Drewe  (A),  Minshall  v.  Uoyd  (t),  fVintle  v.  Free* 
man  (A),  Withers  v.  Henly(J)f  Samuel  v.  Duke{m),  Jones  v. 
Atherton  (n). 

Cur,  adv.  vulL 

The  judgment  of  the  Court  was  deUvered  by 
Pabre,  B.,  (after  stating  the  &cts,  his  Lordship  pro* 
ceeded). — The  only  question  is,  whether  the  defendants 
were  justified  in  giving  Bird's  writ  a  preference,  and  paying 
over  the  proceeds  to  him.  There  is  no  doubt  that  the 
sheriff,  as  between  him  and  the  different  execution-creditors, 
is  bound  to  execute  that  writ  which  is  first  delivered  to 

(a)  I  T.  R.  729.  (*)  4  East,  623  5  S.  C.  1  Smith, 

(6)  1  Wils.  44.  170. 

(c)  Peake,  65  ;  S.  C.  4  T.  R.          (0  2  M.  &  W.  460. 

436.  Qt)  11  Ad.  &  KIL  639;  S.  C.  I 

(rf)  11  Price,  446.  G.  &  D.  93. 

(«)  1  Ld.  Raym.  251.  (/)  3BUI8.965  S.C. Cro.Jac.379. 

(/)  3  B.  &  Ad.  498.  (m)  6  Dowl.  636 ;  S.  C.  3  M.  & 

[9)  11  Ad.  &  Ell.  629  {  S.  C.      W.  622. 

3  P.  &  D.  245.  (fi)  7  Taunt.  66. 

8   8  2 
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Hunt 

V. 

Hooper 
ind  Another. 


him  to  be  executed,  and  is  responsible  to  the  first  creditor 
who  so  delivered  his  writ,  if  he  does  not.  On  the  part  of 
the  defendants,  it  was  contended,  that  they  were  justified 
in  preferring  Bird,  because  Bird's  writ  was  first  delivered  to 
them  within  the  meaning  of  this  rule,  and  that  such  fiist 
delivery  entitled  him  to  a  preference,  unless  it  was  fraudu- 
lent, that  is,  unless  it  was  put  into  the  sheriff's  hands 
merely  to  cover  the  goods  against  a  subsequent  execution, 
without  any  intention  to  make  an  actual  levy,  in  which 
sense,  Bird's  execution  certainly  was  not  fraudulent.  The 
plaintiff's  counsel,  on  the  other  hand,  contended,  that  Bird's 
writ  ought  to  have  no  preference,  because,  although  it  was 
first  delivered  to  be  executed,  such  execution  was  afterwards 
countermanded,  and  while  such  countermand  continued, 
the  writ  must  be  considered  as  not  delivered  at  all  to  be 
executed,  because  the  plaintiff  could  not  act  on  it,  and  that 
the  second  order  to  execute  could  give  it  no  priority.  All 
the  authorities  bearing  on  this  question  were  cited  on  one 
side  or  the  other.  On  full  consideration  of  them,  we  are 
of  opinion  that  the  plaintiffs  argument  is  well  founded. 
To  the  plaintiff's  complaint,  that  the  defendants  have  not 
executed  his  writ,  their  excuse  is,  that  they  had  a  prior 
vmt  in  their  hands  to  be  executed  when  the  plaintiff's  writ 
was  delivered  to  them,  and  that  they  did  execute  the  writ 
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support  of  the  position  that  a  writ  first  delivered  is  to  have  1844. 
the  preference,  unless  it  be  fraudulendy  delivered  in  the  HiItjt 
sense  before  mentioned,  do  not  sustain  it     In  Kempland  v.  *'• 

Macauley,  Lord  Kenyan  does  not  rest  the  case  on  the  ground  and  Another, 
of  firaud,  but  says,  that,  if  the  sheriff  is  directed  not  to 
execute  the  first  writ  before  a  given  day,  and  another  ex- 
ecution in  the  mean  time  comes,  he  must  execute  that. 
To  the  same  effect  is  Pringh  v.  Isaac^  which  last  case  did 
not  turn  on  the  supposed  firaudulent  intent  to  protect  the 
goods,  but  on  the  omission  of  the  plaintiff  to  direct  the  writ 
to  be  executed,  and  Wood^  B.,  said,  "  the  case  was  within 
the  principle  of  Kempland  v.  Macauley^  and  the  question  of 
fraud  need  not  be  left  to  the  jury.''  In  SmalUowb  v.  Crosi^ 
which  has  the  appearance  of  supporting  the  defendant's 
position.  Lord  HoU  is  reported  to  have  said,  obiter,  (for  it 
was  unnecessary  to  the  decision  of  the  case,)  that  no  action 
lies  against  the  sheriff,  because  he  who  delivered  the  writ 
would  not  take  a  warrant,  so  it  seems  he  had  a  design  only 
to  keep  the  first  execution  in  his  pocket  to  protect  the  de- 
fendant's goods  by  firaud.  Though  Lord  HoU  infers  fix)m 
the  plaintiff's  conduct  a  firaudulent  intent,  he  does  not  treat 
that  intent  as  essential,  in  order  to  deprive  him  of  his 
priority.  The  last  case  cited  was  Bradley  v.  Wyndhaniy  in 
which  the  writ  was  delivered  nominally,  with  orders  to 
execute  it ;  and  there  was  an  actual  seizure  by  the  sheriff, 
so  that  it  became  a  question  whether  such  seizure  was 
void  on  the  ground  of  its  being  only  colourable,  and  meant 
to  protect  the  property.  We  are,  therefore,  of  opinion,  that 
in  this  case,  the  countermand  of  the  execution  of  the  writ 
was  equivalent  to  its  withdrawal  at  the  time,  and  Bird's 
writ  could  not  be  considered  as  having  been  delivered  to 
the  sheriff  to  be  executed  until  the  order  to  proceed,  which 
was  after  the  delivery  of  the  plaintiff's  writ,  and,  conse- 
quently, the  rule  must  be  absolute  to  enter  the  verdict  for 
27t 

Rule  absolute. 
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A  defendant 
who  pleads 
payment  of  the 
whole  amount 
of  a  bill  of  ez- 
diangeor  pro- 
minorynote, 
but  prores 
payment  of 
part  only,  is 
entitled  to  the 
benefit  of  sneh 


Lof 
damages. 

(/luert,  whe- 
ther a  defend- 
ant can  plead 
in  bar,  payment 
of  part  of  the 
amount  of  a 
bill  of  ex. 
change  or  pro- 
misMry  note. 


Lord  v.  Ferrand. 

jA.SSUMPSIT  by  payee  against  maker  of  a  promissory 
note,  dated  10th  of  July,  1809,  for  200/.,  and  interest, 
twelve  months  after  date. 

Plea.  Payment  of  1000/.,  in  full  satislSsKstion  and  discharge 
of  all  the  causes  of  action  in  the  declaration  mentioned. 

At  the  trial  before  Cresswelly  J.,  the  defendant  proved 
payments  on  account  of  the  note,  amounting  to  120/.,  and 
claimed  to  have  that  sum  deducted  from  the  pliuntiff's  de- 
mand. The  learned  Judge  was  of  opinion,  that  as  the 
defendant  had  pleaded  payment  of  the  whole  demand,  the 
plea  was  not  divisible,  and  that  the  plaintiff  was  entitled  to 
recover  the  200/.  and  interest.  A  verdict  having  been 
found  accordingly, 

W.  JET.  Watson  obtained  a  rule  to  shew  cause  why  a  new 
trial  should  not  be  had,  unless  the  plaintiff  would  consent  to 
reduce  the  verdict  to  the  sum  of  SOL  and  interest 


Wortiey  and  Hoggins  shewed  cause.  The  defendant  has 
fiiiled  in  proving  his  plea.  It  is  true,  that  in  Cousins  v.  Pad- 
don  (a),  it  was  held,  that  a  plea  of  payment  was  divisible. 
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to  be  given  in  evidence  in  mitigation  of  damages ;  but  here,        1 844 
the  payment  has  been  pleaded,  and  the  question  is,  whether 
the  plaintiff  has  not  received  such  notice  of  the  defence  in- 
tended to  be  set  up,  as  entitled  the  defendant  to  have  his 
payments  allowed  in  mitigation  of  damages.] 

W.  H.  Watsofiy  in  support  of  the  rule.  It  is  clear  that  a 
defendant,  who  has  paid  part  of  the  amount  of  a  bill  of 
exchange  or  promissory  note,  is  entitled,  in  some  way  or 
other,  to  have  the  benefit  of  such  payment,  and  the  only 
question  is,  in  what  way  is  he  to  get  it  allowed.  If  he 
cannot  plead  payment  of  the  whole,  and  obtain  credit  for  as 
much  as  he  proves,  it  would  be  necessaiy  to  put  upon  the 
record  numerous  pleas  of  payment  of  small  sums  amounting 
to  the  sum  for  which  he  claims  credit  (He  was  then 
stopped  by  the  Court). 

Lord  Abinger,  C.  B. — ^It  may  be  questionable  whether  a 
defendant  can  plead  in  bar  payment  of  part  of  the  amount 
of  a  bill  of  exchange  or  promissory  note.  At  all  events,  we 
think  he  ought  to  be  allowed  in  reduction  of  damages,  such 
amount  as  he  proves  to  have  been  paid. 

Parke,  Alderson,  and  Gurnet,  B.s,  concurred. 

Rule  absolute. 


Cheetham  v.  Sturtevant. 

Assumpsit  by  payee  against  maker  of  a  promissory  a  venire  facias 
note,  dated  28th  of  June,  1837,  whereby  the  defendant  ^b^^*^u„. 

mon  a  jury  for 
the  first  Sittings  in  Hilary  Term.  The  second  Sittings  commenced  on  the  19th  of  January ; 
the  distringas  was  returnable  on  the  20th,  and  the  cause  was  tried  by  adjournment  of  the 
Sittings  on  the  22nd  :  Hdd,  no  mis-triaL 

In  an  action  for  principal  and  interest  on  a  promissory  note,  dated  the  28th  of  June,  1837,  the 
plaintiff  in  his  particulars  gave  credit  for  three  years*  interest.  At  the  trial,  it  was  proved  that 
the  note  was  nuuie  in  1839 :  Hdd,  that  the  interest  was  to  be  computed  from  1837. 
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Chsbtham 

STnATSYANT. 


promised  to  pay  to  the  plaintiff  or  order  on  demand  the 
sum  of  3,24421  15«.,  together  with  lawful  interest  thereon. 
The  defendant  pleaded  the  Statute  of  Limitations,  and  other 
pleas. 

The  particulars  of  demand  stated  that  the  action  was 
brought  to  recover  the  amount  of  principal  and  interest 
due  on  the  promissory  note,  in  the  first  count  mentioned, 
after  giving  credit  for  payment  of  three  years'  interest  on 
account 

The  cause  was  tried  before  Rolfsy  B.,  at  the  second 
Sittings  in  this  Term,  when  the  plaintiff,  in  answer  to  the 
plea  of  the  Statute  of  Limitations,  proved  that  the  note  was 
in  £Eict  made  in  December,  1839.  It  was  thereupon  con- 
tended, on  the  part  of  the  defendant,  that  the  declaration 
should  be  amended  accordingly,  and  that  the  three  years' 
interest  for  which  credit  was  given  in  the  particulars,  should 
be  calculated  from  the  year  1839.  The  learned  Judge  was 
of  opinion,  that  by  the  terms  of  the  note  the  defendant  was 
bound  to  pay  interest  Scorn  the  year  1837,  and  he  therefore 
directed  the  jury  that  defendant  was  entitled  to  credit  for 
three  years'  interest  firom  1837.  The  jury  accordingly 
found  a  verdict  for  the  plaintiff  for  3,508i 

The  venire  directed  the  sheriff  to  summon  the  jury  for 
the  first  Sittings  in  thb  Term.     The  second  Sittings  were 


Stuetiyant. 
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aside  the  verdict  and  judgment,  Tayhr  v.  Harris  (a).  If  a  1844. 
trial  takes  place  after  the  day  of  Nisi  Prius,  it  is  coram  non  cheotam 
judice,  and  the  jurata  cannot  be  amended,  Crowder  v. 
Rooke  (J).  The  defect  is  not  cured  by  the  venire,  for  that 
directs  the  sheriff  to  summon  the  jury  for  the  first  sittings. 
Secondly,  as  it  was  proved  at  the  trial,  that  the  note  was  in 
fact  made  in  1839,  the  three  years'  interest  for  which  credit 
is  given  in  the  particulars  of  demand,  should  be  reckoned 
firom  that  period. 

Parke,  B. — There  is  no  ground  for  granting  a  rule  upon 
either  point  All  causes  which  are  tried  by  adjournment 
from  the  first  day  of  a  Sitting  must  be  considered  as  tried 
on  that  day.  In  this  case,  therefore,  it  is  the  same  as  if  the 
cause  had  been  tried  on  the  19th.  With  respect  to  the 
second  point,  we  are  of  opinion,  that  the  bill  of  particulars 
was  firamed  with  reference  to  the  date  of  the  note,  and, 
therefore,  that  the  interest  must  be  calculated  firom  that 
period,  and  not  from  the  time  when  it  was  actually  made. 

Alderson  and  Rolfb,  B.8,  concurred. 

Rule  refused. 

(a)  3  B.  &  P.  549.  (6)  2  Wils.  144. 


Wilson  v.  Sbiith. 

Assumpsit  for  use   and  occupation.       Plea,    Non-  An  agreement 

assumpsit  i'-rteS? 

At  the  trial  before  Tindal,  C.  J.,  at  the  Surrey  Summer  *»"  *  ^^  >o»-, 

A     .  o     •  111  .         .  rtamp,  reterred 

Assizes,  1843,  it  appeared  that  the  premises  in  question  a  yearly  rent 

had  been  let  by  an  agreement  in  writing,  which  operated  tained  a^^^ 

J>alation  that 
d  be  added  to 
the  rent,  and  become  due  and'  payable  in  like  manner  as  the  rent :   Helti,  that  the  party  im- 
peaching the  stamp  was  bound  to  shew  that  the  rent  and  premiums  exceeded  HiOL,  and  that  in 
the  absence  of  such  proof,  a  1^  10«.  stamp  was  sufficient. 
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as  a  lease,  at  a  rent  c€50L  a  year.  The  agreement^  which 
bote  a  stamp  of  12.  lOn^  contained  a  stipulation,  that  the 
plaintiff  shoold  insure  the  premises  for  1,0002.,  ^and  that 
the  premioms  of  the  said  insurance  should  be  added  to  the 
afeffeswd  rent  of  SOL,  and  become  due  and  payable  in  like 
manner  as  the  said  rent ;  and  in  case  of  fire  it  is  agreed, 
that  the  said  sum  so  insured  or  any  part  thereof  that  may 
be  received  firom  the  insurance  office,  shall  forthwith  be 
ap^ed  to  the  rebuilding  and  restoration  of  the  premises  so 
insured.**  It  was  contended,  on  the  part  of  the  defendant, 
that  as  the  agreement  operated  as  a  lease,  and  the  rent  was 
not  certain,  it  did  not  fidl  within  the  description  of  lease 
mentioned  in  the  Stamp  Act,  55  Geo.  3,  c.  184,  Schedule, 
Part  L  tit.  **Lease,^  but  came  under  the  denomination  of  a 
deed  ^not  otherwise  charged  for  in  this  schedule,**  and 
required  a  IL  I5s.  stamp.  A  verdict  was  found  for  the 
plaintiff,  leave  being  reserved  for  the  defendant  to  move 
to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that 
the  stamp  was  insufficienL 


Peter sdaiffhRviug  obtained  a  rule  nisi  accordingly. 


Peacock  shewed  cause.     The  case  fisdls  within  that  clause 
of  the  schedule  to  the  Stamp  Act,  tiL  **  Lease/*  which  im- 
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amount  payable  by  the  tenant  is  uncertain,  as  the  premiums       1844. 
of  insurance  vary  according  to  the  risk,  and  it  may  amount 
to  more  than  100/.  a  year.     Mounsey  v.  Stephenson  (a),  and 
Clayton  y.  Burtenshato  (i),  are  authorities  in  fiivour  of  the 
defendant 

Lord  Abinger,  C.  B. — The  rule  must  be  discharged. 
There  is  nothing  to  shew  that  the  stamp  is  insufficient  It 
is  said  that  the  premiums  of  insurance,  together  with  the 
rent,  might  exceed  100£,  but  if  that  be  so,  it  lies  upon  the 
party  taking  the  objection  to  prove  the  fact  That,  how- 
ever, has  not  been  done. 

Parke,  B. — ^I  am  of  the  same  opinion.  In  7^  Kiny  v. 
Enderby  (c),  it  was  held,  that  it  lay  on  the  party  impeaching 
an  instrument,  for  want  of  a  stamp,  to  shew  that  a  stamp  of 
a  higher  denomination  was  in  reality  necessary.  The  same 
rule  applies  here.  The  rent  amounts  to  no  more  than  &01 
a  year,  and  the  party  who  contends  that  it  exceeds  100£,  is 
bound  to  shew  that  such  is  the  case. 

Alderson  and  Gurney,  B.s,  concurred. 

Rule  discharged. 

(a)  7  B.  &  C.  403.  &  R.  800. 

(6)  5  B.  &  C.  41 ;  S.  C.  7  D.  (c)  2  B.  &  Ad.  205. 


AlLARD  V.  KnCBERLT. 

C/OVENANT.     The  declaration  stated,  that  the  plaintiff  To  an  action 

being  possessed  of  a  piece  of  land  for  ninety-nine  years,  ©f  bAMaStj,' 

mortiraired  the  same  to  Benson  and  Howell,  in  consideration  •«•»»***>• 
^^  ^  '  ^  payment  of 

of  100/.  advanced  to  him  by  way  of  loan,  subject  to  a  money,  the 

^  defendant 
pleaded,  that  before  the  plaintiff  was  called  upon  to  pay  the  money,  he  was  discharged  under 
the  Insolvent  Act,  but  did  not  insert  the  sum  in  his  schedule,  and  that  his  liability  to  pay  it, 
arose  from  his  wrongful  omission.     A  verdict  having  been  found  for  defendant :  Heldy  that  the 
plea  was  bad,  and  tMt  the  plaintiff  was  entitled  to  judgment  non  obstante  veredicto. 
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proviso  for  redemption  on  payment  of  100/.,  and  interest. 
That  the  plaintiff  sold  the  land  to  the  defendant  subject  to 
the  mortgage,  and  to  the  payment  of  the  said  100/.,  and 
interest,  that  defendant  covenanted  with  the  plaintiff  to  pay 
the  sum  of  100/.  and  interest,  and  from  the  same  and  all 
covenants  and  agreements  for  payment  of  the  same,  and  all 
costs,  damages,  and  expenses,  occasioned  by  the  non-pay- 
ment, and  non-observance  thereof,  to  keep  the  plaintiff 
harmless  and  indemnified.  Breach,  that  the  defendant  had 
not  paid  the  principal  sum  of  100/.,  and  interest,  nor  in- 
demnified the  plaintiff  from  non-payment  of  the  same  and 
costs  in  this,  to  wit,  that  the  plaintiff  was  called  upon  and 
compelled  to  pay  the  surviving  mortgagee  100/.  and  in- 
terest, and  had  incurred  the  costs  of  an  action  brought 
against  him  by  the  mortgagee  to  recover  the  same. 

The  defendant  pleaded,  (amongst  other  pleas,)  that  before 
the  plaintiff  was  called  upon  to  pay  the  100/.  and  interest, 
the  plaintiff  petitioned  the  Insolvent  Court  for  his  discharge, 
but  did  not  insert  in  his  schedule  the  debt  of  100/.,  nor 
any  description  of  the  mortgagees ;  that  the  plaintiff  was 
discharged  under  the  Insolvent  Act,  before  he  was  called 
upon  to  pay  the  100/.,  and  that  his  inability  to  pay  the 
mortgagee  arose  solely  in  consequence  of  his  wrongful  and 
improper  omission  to  insert  in  his  schedule  the  debt  so  due 


HILARY    TERM,   7    VICT.  687 

Peacocky  in  support  of  the  rule,  was  stopped  by  the  Court        1844. 

^^ — V— -^ 

Allabo 

Lord  Abinoer,  C.  B. — The  rule  must  be  absolute.  It  ^  '• 
IS  true,  that  the  consequence  of  omitting  to  insert  the  debt 
in  the  schedule,  was  to  render  the  plaintiff  liable  to  pay  it, 
but  there  was  no  obligation  on  the  plaintiff  to  insert  it,  in 
order  that  the  defendant  might  be  discharged  from  his  con- 
tract of  indemnity.  The  plaintiff  having  transferred  the 
mortgage  to  the  defendant,  might  with  justice  suppose  that 
the  defendant  would  pay  the  debt,  and  that  therefore  it 
was  unnecessary  to  insert  it  in  his  schedule. 

Parke,  6. — I  agree  in  thinking  that  the  plea  is  bad,  and 
that  the  plaintiff  is  entitled  to  judgment  non  obstante  vere- 
dicto. It  may  reasonably  be  supposed  that  the  pliuntiff 
relied  upon  the  defendant's  obligation  to  pay  the  money, 
and  consequently,  that  he  was  not  obliged  to  insert  the 
debt  in  his  schedule.  It  is  evident  that  he  was  not  bound 
so  to  do,  unless  compelled  either  by  his  own  contract  or  by 
the  general  law  of  the  land.  The  contract,  however,  is 
expressed  on  the  face  of  the  deed ;  and  although  the  policy 
of  the  Insolvent  Act  requires  a  party  seeking  to  avail 
himself  of  its  provisions  to  insert  all  debts  in  his  schedule, 
yet  that  proceeds  on  the  ground  of  its  being  a  protection 
to  himself,  and  if  he  omit  any  debt  he  incurs  a  penalty  by 
not  being  discharged  from  it.  But  there  is  nothing  in  the 
statute  to  render  it  a  duty  as  between  these  parties,  and, 
therefore,  the  omission  does  not  amount  to  such  a  wrongful 
act  as  to  discharge  the  defendant  from  his  liability.  It  oc- 
curred to  me,  that  perhaps  an  insolvent  debtor  might  be 
bound  over  as  against  all  the  world,  to  insert  all  his  debts 
in  his  schedule,  but  on  referring  to  the  case  of  Howard  v. 
Bartolozzi  (a),  which  was  in  my  mind  at  the  time,  I  find  it 
has  no  bearing  on  the  present  case.  The  defendant  has 
no  cause  of  complaint,  for  if  he  had  paid  the  debt  as  he 

(fl)  6  C.  &  P.  13. 
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contracted  to  do,  he  would  have  saved  himself  finom  liability. 
Not  having  done  so,  he  has  brought  the  mischief  on  himsel£ 
After  the  defendant  had  undertaken  to  be  responsible  for 
the  debt,  the  plaintiff  might  well  omit  to  insert  it  in  his 
schedule.  On  the  whole,  therefore,  I  am  of  opinion  that 
the  plea  is  bad,  and  that  the  rule  must  be  absolute. 


ALDBBsoir,  B. — ^The  plaintiff  is  the  party  who  is  pre- 
judiced by  the  omission  to  insert  the  debt  in  the  schedule, 
for  he  has  thereby  rendered  himself  liable  to  pay  it  The 
defendant  would  not  have  been  injured,  if  he  had  performed 
his  contract,  and  if  the  debt  had  been  inserted  in  the 
schedule,  the  defendant  would  not  have  been  entitled  to 
perform  his  contract  in  a  less  onerous  manner.  The  only 
party  towards  whom  the  plaintiff  was  under  the  duty  of  in- 
serting the  debt  was  the  creditor ;  there  was  no  obligation 
as  against  the  rest  of  the  world. 


GuBNEY,  B.,  concurred. 


Rule  absolute. 


Warwick  v.  Foulkes. 
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carried   away  and   converted  the   same  to  his  own  use,        1844. 

whereupon  the  defendant,  having  cause  to  suspect,   and    ^^^m^ 

then  suspecting  and  believing  that  the  said  goods  and  *• 

chattels  had  been  so  feloniously  stolen,  taken,  and  carried 

away,  inasmuch  as  the  plaintiff,  together  with  the  said  J.  C, 

had  been  just  before  seen  lurking  about  the  said  buildings, 

caused  the  plaintiff  to  be  taken  into  custody  by  the  said 

police  constable,  and  in  so  doing  the  said  police  constable 

did  gently  lay  his  hands  upon  the  plaintiff,  under  colour  of 

the  said  charge  of  felony,  as  in  the  declaration  mentioned, 

in  order  that  he  might  be  conveyed  as  soon  as  conveniently 

could  be  before  some  or  one  of  her  Majesty's  justices  of  the 

peace,  &c.,  to  be  dealt  with  according  to  law,  as  he  lawfiilly 

might,  &c. — Replication,  de  injuria. 

At  the  trial  before  Rolfe,  B.,  at  the  Middlesex  Sittings  in 
this  Term,  the  plaintiff  having  proved  his  case,  the 
defendant's  counsel  said  that  it  was  not  proposed  to  offer 
any  evidence  in  support  of  the  plea  of  justification,  as  the 
plaintiff  had  taken  the  defendant's  goods  under  a  bon&  fide 
but  mistaken  claim  of  right ;  and  that  the  putting  the  plea 
on  the  record  was  rather  the  act  of  the  pleader,  than  of  the 
defendant.  Rolfgy  B.,  in  summing  up,  told  the  jury,  that  if 
they  were  satisfied  that  the  defendant  had  given  the  plaintiff 
in  charge,  the  only  remaining  question  was,  the  amount  of 
damages,  and  although  the  defendant's  counsel  had  said 
that  the  plea  of  justification  could  not  be  supported, 
and  apologized  for  the  conduct  of  his  client  in  making  the 
charge,  still  it  was  not  unimportant  for  them  in  estimating 
the  amount  of  damages,  to  consider  the  fact  of  such  a  plea 
having  been  put  on  the  record.  Such  conduct  was  a  per- 
sisting in  the  charge  of  felony,  and  if  the  plea  had  been 
found  for  the  defendant,  the  plaintiff  might  have  been  tried 
upon  it.  The  jury  having  found  a  verdict  for  the  plaintiff, 
with  75/.  damages, 

Jervis  moved  for  a  new  trial,  on  the  ground  of  misdirection, 
and  of  the  damages  being  excessive.     The  course  adopted 
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1844.       by  the  learned  Judge  is  at  variance  with  the  established 
Waawick     pwM^^icc*     When  a  plea  of  justification  is  abandoned  at  the 
••  trial,  the  ordinary  course  is  for  the  Judge  to  tell  the  jury  to 

pay  no  attention  to  it  If  the  plea  had  been  placed  upon 
the  record  maliciously^  that  fact  might  perhaps  have  found 
a  distinct  ground  of  action.  [Parke,  B. — I  never  heard  of 
such  an  action]. 

Lord  Abingeb,  C.  6.—  I  think  the  learned  Judge  was 
right,  and  that  there  is  no  ground  for  a  rule.  The  fact  of 
putting  such  a  plea  upon  the  record  is  evidence  of  malice, 
and  is  an  aggravation  of  the  original  charge,  for  it  shews  the 
animus  of  the  defendant,  and  that  he  is  resolved  to  persevere 
to  the  very  last.  The  apology  made  by  the  defendant  came 
too  late,  and  appears  merely  to  have  been  offered  to  diminish 
the  damages. 

Parke,  B. — I  am  of  the  same  opinion.  A  justification 
of  false  imprisonment  on  the  ground  that  defendant,  had 
reasonable  and  probable  cause  to  suspect  that  the  plaintiff 
had  been  guilty  of  felony,  is  very  different  from  the  present 
plea ;  for  such  justification  is  in  the  nature  of  an  apology 
for  defendant's  conduct  But  the  act  of  the  defendant 
putting  thb  plea  on  the  record,  gives  a  character  to  the 
original  tranaaction. 
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Sandys,  Clerk  v.  The  Mayor,  Aldermen,  and  Burgesses  of 
Be^^rley. 

JrALMER  shewed  cause  against  a  rule  nisi  for  judgment  A  defendant  it 

.        rr.,  .  /.  .         1   entitled  to 

as  m  case  of  a  nonsuit.    I  he  question  arose  upon  a  teigned  judgment  as  in 

issue,  under  the  Tithe  Commutation  Act,  6  &  7  Will.  4,  ^f,  where  "' 

c.  71,  the  46th  section  of  which  enacts,  "that  any  person  more  than  two 

,  ,  assises  have 

claiming  to  be  interested  in  any  lands,  or  in  the  tithes  elapsed  since 

thereof,  who  shall  be  dissatisfied  with  any  such  decision  of  ^  feigned  in 


the  commissioners  or  assistant  commissioner  may,  if  the  xiAe8*0)m- 
yearly  value  of  the  payment  to  be  made  or  withholden  mutation  Act, 

|0  oC  7  Wm«  4f 

according  to  such  decision,  shall  exceed  the  sum  of  twenty  c.  7i,  g.  46,) 
pounds,  cause   an    action   to  be  brought  in  any  of  his  ^*Ve"coiirt 
Majesty's  courts  of  law  at  Westminster,  against  the  person  ^^  ™*^®  •"^ 
in  whose  favour  such  decision  shall  have  been  made,  within 
three  calendar  months  next  after  such  decision  shall  have 
been  notified  in  writing,  in  such  manner  as  the  commissioner 
or  assistant  commissioner  shall  direct,  to  the  parties  inte- 
rested therein,  or  to  their  known  agents,  in  which  action  the 
plaintiff  shall  deliver  a  feigned  issue,  whereby  such  disputed 
right  may  be  tried,  and  shall  proceed  to  a  trial  at  law  of  such 
issue  at  the  Sittings  afler  the  Term,  or  at  the  assizes  then 
next  or  next  but  one  after  such  action  shall  have  been  com- 
menced, to  be  holden  for  the  county  within  which  such  lands 
or  the  greater  part  thereof  are  situated,  with  liberty  never- 
theless for  the  Court  in  which  the  same  shall  have  been 
commenced,  or  any  Judge  of  his  Majesty's  courts  of  law  at 
Westminster,  to  extend  the  time  for  going  to  trial  therein, 
or  to  direct  the  trial  to  be  in  another  county,  if  it  shall  seem 
fit  to  such   Court  or  Judge  so  to  do,"  &c.     The  present 
application  is  premature,   for  although  two  assizes  have 
elapsed  since  the  joining  of  the  issue,  only  one  has  passed 
since  its  delivery  to  the  defendants,  and  the  statute  makes 
the  delivery  of  the  issue  the  commencement  of  the  suit. 
Besides,  a  case  of  this  description  does  not  come  within  the 

VOL.    I.  T   T  D.    &   L. 
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1844.       statute  which  authorizes  judgment  as  in  case  of  a  nonsuit. 

Sasdyb^    '^^  defendant  should  have  applied  to  the  Court  for  leave 

Clerk        fjQ  tate  the  cause  down  for  trial ;  for  it  w^ould  seem  by  the 

The  Mayor,    46th  section,  that  the  costs  which  are  in  the  discretion  of 

of  Beverlky.  ^^^  Court,  can  only  be  obtained  when  a  trial  has  taken 

place. 

H.  Hilly  in  support  of  the  rule.  More  than  two  assizes 
have  elapsed  since  issue  was  joined,  and  more  than  two 
Terms  have  passed  since  the  issue  was  delivered.  By  the  46th 
section,  a  party  dissatisfied  with  the  decision  of  the  com- 
missioner, is  obliged  to  bring  his  action  within  three  months. 

Per  Curiam. — The  rule  must  be  absolute.  It  is  clear 
that  two  assizes  have  passed  since  the  commencement  of  the 
action,  so  as  to  bring  the  case  within  the  statute  as  regards 
the  costs.  We  will  therefore  make  an  order  to  that  effect, 
or  otherwise  it  will  be  supposed  that  we  have  declined  to 
allow  any  costs. 

Rule  absolute. 


Steward,  Public  OflRcer,  r.  Dunn,  Public  OflScer. 


HILARY   TERM,   7    VICT. 


643 


officer  of  the  Southern  District  Banking  Company.  The 
defendant  pleaded  (amongst  other  pleas)  (a)  that  he  was  not 
public  officer,  as  alleged. 

At  the  trial  before  Gumey,  B.,  the  plaintiff,  in  order  to 
prove  that  the  defendant  was  the  registered  public  officer  of 
the  company,  gave  in  evidence  a  certified  copy  of  the 
return,  filed  at  the  Stamp  Office  in  March,  1841,  in  pur- 
suance of  the  provisions  of  the  4th  section  of  the  7  Geo.  4, 
c  46  (J).  The  return  set  forth  the  names  of  William 
Dunn,  of  Southampton,  and  Harvey  Graham,  of  Yorkshire, 


1844. 
^ — V ' 

SriiWARD, 

Public  Officer, 

9. 

Ddnn, 

Public  Officer. 


(a)  See  the  case,  2  Dowl.  743, 
N.  S.;  S.C.  11M.&W.  63. 

(jb)  Section  4,  enacts,  "That 
before  any  such  corporation  or 
copartnership  exceeding  the  num- 
ber of  six  persons  in  England, 
shall  begin  to  issue  any  bills  or 
notes,  or  borrow,  owe  or  take  up 
any  money  on  their  bills  or  notes, 
an  account  or  return  shall  be 
made  out,  according  to  the  form 
contained  in  the  schedule  marked 
(A.)  to  this  act  annexed,  wherein 
shall  be  set  forth  the  true  names, 
title  or  firm  of  such  intended  or 
existing  corporation  or  copart- 
nership, and  also  the  names  and 
places  of  abode  of  all  the  mem- 
bers of  such  corporation  or  of 
all  the  partners  concerned  or 
engaged  in  such  copartnership, 
as  the  same  respectively  shall 
appear  on  the  books  of  such 
corporation  or  copartnership,  and 
the  name  or  firm  of  every  bank 
or  banks  established  or  to  be 
established  by  such  corporation 
or  copartnership,  and  also  the 
names  and  places  of  abode  of 
two  or  more  persons,  being 
members  of  such  corporation  or 
copartnership,  and  being  resident 
in  England,  who  shall  have  been 

T 


appointed  public  officers  of  such 
corporaUon  or  copartnership,  to- 
gether with  the  title  of  office  or 
other  description  of  every  such 
public  officer  respectively,  in  the 
name  of  any  one  of  whom  such 
corporation  shall  sue  and  be  sued 
as  hereinafter  provided^  and  also 
the  name  of  every  town  and  place 
where  any  of  the  bills  or  notes 
of  such  corporation  or  copart- 
nership shall  be  issued  by  any 
such  corporation  or  by  their 
agent  or  agents ;  and  every  such 
amount  or  return  shall  be  de- 
livered to  the  commissioners  of 
stamps,  at  the  stamp  office  in 
London,  who  shall  cause  the 
same  to  be  filed  and  kept  in  the 
said  stamp  office,  and  an  entry 
and  registry  thereof  to  be  made 
in  a  book  or  books  to  be  there 
kept  for  that  purpose  by  some 
person  or  persons  to  be  appointed 
by  the  said  commissioners  in 
that  behalf,  and  which  book  or 
books  any  person  or  persons 
shall  from  time  to  time  have 
liberty  to  search  and  inspect  on 
payment  of  the  sum  of  one  shil- 
ling for  every  search." 

Schedule  (A.)  gives  the  form 
of  the  return  and  affidavit  of  ve- 
T  2 
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Public  Otficer. 


1841.       who  were  described  as  public  officers  of  the  company,  and 

Stkwakd      ^^^  name  of  William  Dunn  also  appeared  as  a  member  and 

Public  oinccr,  director  of  the  company.     The  aflBdavit  verifying  the  return 

DciNN.  purported  to  be  made  by  William  Dunn,  who  therein  de- 
scribed himself  as  a  member  and  director  of  the  company. 
It  was  objected  on  behalf  of  the  defendant,  first,  that  the 
evidence  of  the  return  filed  in  the  Stamp  Office  was  insuf- 
ficient, inasmuch  as  the  affidavit  of  its  verification  was 
required  by  the  statute  to  be  made  by  the  secretary  or  public 
registered  officer  of  the  company ;  secondly,  that  it  ought  to 
have  been  shewn  that  the  return  was  filed  between  the  28th 
of  February,  and  the  26th  of  March.  In  support  of  the 
above  plea,  the  defendant  gave  in  evidence  the  deed  con- 
stituting the  co-partnership,  which  contained  a  proviso  that 
if  any  public  officer  of  the  company  should  become  bank- 
rupt or  insolvent,  or  oflFer  to  compound  for  his  debts,  he 
should  thereby  be  disqualified,  and  his  office  become  vacant: 
it  was  then  proved  that  the  defendant  Dunn  had  been 
bankrupt  before  the  present  action  was  brought,  but  it  ap- 
peared that  he  had  nevertheless  continued  to  act  as  public 
officer,  and  had  been  so  treated  by  the  directors  and  mem- 
bers of  the  co-partnership.  It  also  appeared  that  two  of  the 
partners  in  the  defendant's  company  were  also  members  of 
the  plaintiff's  company.    A  verdict  was  found  for  the  plain- 
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c   96,  8.   !(•),  Edwards  v. 
Homer  iP). 

oath  any  justice  of  the  peace  is 
hereby  authorized  and  empower- 
ed to  administer ;  and  that  such 
account  or  return  shall,  between 
the  twenty-eighth  day  of  Feb- 
ruary and  the  twenty-fifth  day  of 
March  in  every  year,  after  such 
corporation  or  copartnership  shall 
be  formed,  be  in  like  manner 
delivered  by  such  secretary  or 
other  public  officer  as  aforesaid, 
to  the  commissioners  of  stamps, 
to  be  filed  and  kept  in  the  manner 
and  for  the  purposes  as  herein- 
before mentioned  " 

Section  6,  enacts,  "  That  a  copy 
of  any  such  account  or  return  so 
filed  or  kept  and  registered  at  the 
stamp  office,  as  by  this  act  is 
directed,  and  which  copy  shall 
be  certified  to  be  a  true  copy 
under  the  hand  or  hands  of  one 
or  more  of  the  commissioners  of 
stamps  for  the  time  being,  upon 
proof  made  that  such  certificate 
hat  been  signed  with  the  hand- 
writing of  the  person  or  persons 
making  the  same,  and  whom  it 
shall  not  be  necessary  to  prove 
to  be  a  commissioner  or  com- 
missioners, shall  in  all  proceed- 
ings, civil  or  criminal,  and  in  all 
cases  whatsoever,  be  received  in 
evidence  as  proof  of  the  appoint- 
ment and  authority  of  the  public 
officers  named  in  such  account 
or  return,  and  also  of  the  fact 
that  all  persons  named  therein 
as  members  of  such  corporation 
or  copartnership  were  members 


Buchanan  (a),   Armitage  v. 


thereof  at  the  date  of  such  ac- 
count or  return." 

Section  8,  enacts,  ''  That  the 
secretary  or  other  officer  of  every 
such  corporation  or  copartner- 
ship shall  and  he  is  hereby  re- 
quired, from  time  to  time,  at 
often  as  occasion  shall  render  it 
necessary,  make  out  upon  oath, 
in  manner  hereinbefore  directed, 
and  cause  to  be  delivered  to  the 
commissioners  of  stamps  as  afore- 
said, a  further  account  or  return 
according  to  the  form  contained 
in  the  schedule  marked  (B.)  to 
this  act  annexed,  of  the  name  or 
names  of  any  person  or  persons 
who  shall  have  been  nominated 
or  appointed  a  new  or  additional 
public  officer  or  public  officers  of 
such  corporation  or  copartner- 
ship, and  also  of  the  name  or 
names  of  any  person  or  persons 
who  shall  have  ceased  to  be 
members  of  such  corporation  or 
copartnership,  and  also  of  the 
name  or  names  of  any  person  or 
persons  who  shall  have  become  a 
member  or  members  of  such  cor- 
poration or  copartnership,  either 
in  addition  to  or  in  the  place  or 
stead  of  any  former  member  or 
members  thereof,  and  of  the 
name  or  names  of  any  new  or 
additional  town  or  towns,  place 
or  places,  where  such  bills  or 
notes  are  or  are  intended  to  be  is- 
sued, and  where  the  same  are  to  be 
made  payable ;  and  such  further 
accounts  or  returns  shall  from 


1844. 

^-v ' 

Stswakd, 
Public  OiBcer, 

V. 

Dcmif. 
Pablic  OiBcer. 


(d)  3  B.  &  Ad.  788. 


(6)  3,B.  &  Ad.  793. 
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1844.  Ogky  in  support  of  the  rale,  cited  Steward  v.  Greaves  (a), 

jj^jj^~^    £!x  parte    Waithman  (J),    Duncan    v.    Chamberhyne   (c), 
PttUie  OiBcer,  Parthouse  v.  Parker  (d). 


9, 

Dunn, 
PnUie  Officer. 


time  to  time  be  filed  and  kept, 
and  entered  and  registered  at  the 
stamp  office  in  London,  in  like 
manner  as  is  hereinbefore  re- 
quired with  respect  to  the  original 
or  annual  account  or  return 
hereinbefore  directed  to  be 
made.** 

Section  9,  provides,  "  That  all 
proceedings  at  law  or  in  equity, 
by  or  against  the  company,  shall 
be  carried  on  in  the  name  of  a 
public  officer." 

Section  18,  enacts,  "That  if 
any  such  corporation  or  copart- 
nership exceeding  the  number  of 
six  persons  in  England  shall 
begin  to  issue  any  bills  or  notes, 
or  to  borrow,  owe  or  take  up 
any  money  on  their  bills  or  notes, 
without  having  caused  such  ac- 
count or  return  as  aforesaid  to 
be  made  out  and  delivered  in  the 
manner  and  form  directed  by 
this  act,  or  shall  neglect  or  omit 
to  cause  such  account  or  return 

be  renewed  yearly  and 


sign  any  false  account  or  re- 
turn, or  any  account  or  return, 
which  shall  not  truly  set  forth  all 
the  several  particulars  by  this  act 
required  to  be  contained  or  in- 
serted in  such  account  or  return, 
the  corporation  or  copartnership 
to  which  such  secretary  or  other 
officer  so  offisnding  shall  belong 
shall  for  every  such  offence  for- 
feit the  sum  of  five  hundred 
pounds,  and  the  said  secretary  or 
other  officer  so  offending  shall 
also  for  every  such  offence  for- 
feit the  sum  of  one  hundred 
pounds;  and  if  any  such  secre- 
tary or  other  officer  making  out 
or  signing  any  such  account  or 
return  as  aforesaid,  shall  know- 
ingly and  wilfully  make  a  false 
oath  of  or  concerning  any  of  the 
matters  to  be  therein  specified 
and  set  forth,  every  such  secre- 
tary or  other  officer  so  offending, 
and  being  thereof  lawfully  con- 
idcted,  shall  be  subject  and  liable 
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Pabke,  B.— The  rule  must  be  dischaigeA      The  first       1844. 
question  is,  whether  there  was  sufficient  proof  that  Dunn    ^^!J!^;j][j[^ 
was  the  registered  public  officer  of  the  company  at  the  time  Public  Officer, 
of  the  commencement  of  this  action,  which  was  in  Nov.        Dumn 
1842.     I  am  clearly  of  opinion,  that  the  return  filed  at  the  ^^"^^  ^'*'- 
Stamp  Office,  and  dated  March,  1841,  was  properly  ad- 
mitted as  evidence  of  Dunn  being  public  officer  in  Nov. 
1842.     This  is  not  an  annual  office,  but  held  during  the 
pleasure  of  the  company ;  and  a  party  once  proved  to  have 
been  chosen  public  officer,  will  be  presumed  to  continue  such 
until  the  contraiy  is  shewn.     That  brings  us  to  the  next 
question,  whether  this  return,  certified  under  the  hand  of 
one  of  the  commissioners  of  stamps,  will  prove  the  fiu;t  of 


provisions  of  the  said  recited  acts 
may,  at  any  time  during  the  con- 
tinuance of  this  act,  in  respect  of 
any  demand  which  such  person 
may  have,  either  solely  or  jointly 
wiUi  any  other  person,  against 
the  said  copartnership,  or  the 
funds  or  property  thereof,  com- 
mence and  prosecute,  either  solely 
or  jointly  with  any  other  person 
(as  the  case  may  require),  any 
action,  suit,  or  other  proceeding 
at  law  or  in  equity  against  any 
public  officer  appointed  or  to  be 
appointed  under  the  provisions  of 
the  said  acts  to  sue  and  be  sued 
on  the  behalf  of  the  said  copart- 
nership; and  that  any  such  public 
officer  may  in  his  own  name  com- 
mence and  prosecute  any  action, 
suit,  or  other  proceeding  at  law 
or  in  equity  against  any  person 
being  or  having  been  a  member 
of  the  said  copartnership,  either 
alone  or  jointly  with  any  other 
person,  against  whom  any  such 
copartnership  has  or  may  have 
any  demand  whatsoever ;  and 
that  every  person  being  or  having 


been  a  member  of  any  such  co- 
partnership shall,  either  solely  or 
jointly  with  any  other  person  (as 
the  case  may  require),  be  capable 
of  proceeding  against  any  such 
copartnership  by  their  public 
officer,  and  be  liable  to  be  pro- 
ceeded against,  by  or  for  the 
benefit  of  the  said  copartnership, 
by  such  public  officer  as  afore- 
said, by  such  proceedings  and 
with  the  same  legal  consequences 
as  if  such  person  had  not  been  a 
member  of  the  said  copartner- 
ship; and  that  no  action  or  suit 
shall  in  anywise  be  affected  or 
defeated  by  reason  of  the  plain- 
tiffs or  defendants  or  any  of  them 
respectively,  or  any  other  per- 
son in  whom  any  interest  may 
be  averred,  or  who  may  be  in 
anywise  interested  or  concerned 
in  such  action,  being  or  having 
been  a  member  of  the  said  co- 
partnership; and  that  all  such 
actions,  suits,  and  proceedings 
shall  be  conducted  and  have 
effect  as  if  the  same  had  been 
between  strangers." 
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1844.  his  being  the  registered  public  oflBcer  in  March,  1841.  By 
Steward,  ^®  ^^  section  of  7  Geo.  4,  c.  46,  the  return,  when  certified 
PuMic  OflBcer,  by  the  commissioners  of  stamps,  is  made  evidence  of  the 
pHNN,  facts  therein 'Contained.  The  return  itself  would  be  without 
'  date,  but  it  must  be  accompanied  by  an  affidavit,  which  has 
a  date ;  and  the  certified  copy  should  be  of  the  return  and 
affidavit  annexed  to  it.  I,  at  first,  understood  the  de- 
fendant's counsel  to  contend,  that  the  certified  copy  of  the 
return  could  not  be  admitted  in  evidence  at  all,  unless  the 
affidavit  were  proved,  by  independent  evidence,  to  be  made 
by  the  public  registered  officer  of  the  company.  That 
position  could  not  be  supported ;  for,  if  true,  the  Legislature 
would  have  done  nothing,  when  they  made  the  certified 
copy  of  the  return,  evidence.  It  is  therefore  conceded,  that 
it  would  be  sufficient  if  the  party  were  described  to  be  the 
public  officer.  If  we  look  to  the  return  in  this  case,  it  is 
clear  that  the  person  making  the  affidavit  has  complied  with 
the  provisions  of  the  statute,  and  has  sworn  that  he  was  the 
public  officer  making  the  return,  for  he  begins  by  swearing 
that  he  is  one  of  the  directors  of  the  company.  And  the 
affidavit  then  says,  that  the  return  is  true,  so  that,  incor- 
porating the  affidavit  with  the  return,  we  have  this  party's 
oath,  that  he  is  the  public  registered  officer  to  sue  and  be 
sued  on  behalf  of  the  company ;  and  he  is  also  one  of  the 
proprietors  engaged  in  the  company^  for  William  Dunn  is 
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directory.  The  next  question  is,  ought  this  issue  to  be 
found  for  the  defendant,  because,  at  the  commencement 
of  this  suit,  Dunn  had  ceased  to  be  the  public  registered  P«blio^Offioer, 
officer  of  the  company,  in  consequence  of  a  private  Dunn, 
regulation  of  the  company,  that  any  public  registered  officer 
who  should  become  bankrupt  should  cease  to  be  such  pubUc 
registered  officer?  I  think  that  the  true  construction  of 
that  clause,  is  not  that  the  party  should  cease  to  be  pubUc 
roistered  officer  absolutely,  but  that  his  place  as  such 
should  be  vacant  at  the  election  of  the  company,  but  if  they 
do  not  elect  so  to  treat  it,  the  former  officer  continues  capable 
to  sue  and  be  sued  on  behalf  of  the  company.  In  this 
case  the  evidence  was,  that  Dunn  continued  to  act  as  public 
officer  after  his  bankruptcy.  The  company  are  not  to  go 
on  without  a  public  registered  officer,  as  in  his  name  alone 
can  they  sue  or  be  sued.  Then,  however,  it  is  argued,  that 
two  members  of  the  plaintiff's  company  knew  that  there 
was  a  regulation  of  the  defendant's  company  that  any  public 
registered  officer  of  that  company  who  should  become 
bankrupt,  should  cease  to  be  the  public  registered  officer  of 
the  company.  I  cannot,  however,  help  thinking,  that  this 
objection  is  removed  by  the  1  &  2  Vict  c.  96.  Since  that 
statute,  a  company  of  this  kind  is  in  the  nature  of  a  corpo- 
ration, not  an  ordinary  co-partnership,  suing  jointly,  so  that 
notice  to  one  of  its  members  is  not  notice  to  all.  It  will 
not,  however,  be  necessary  to  decide  this  point,  for,  even 
supposing  that  these  co-plaintiffs  had  notice  of  the  condition 
in  the  deed  constituting  the  defendant's  company,  still  there 
is  no  proof  that  they  had  notice  that  the  event,  namely,  the 
bankruptcy,  had  happened,  by  which  the  office  of  Dunn 
had  become  vacant. 

Aldebson,  Gurney,  and  Rolfe,  6.8,  concurred. 

Rule  discharged. 
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In  order,  after 
a  distringas,  to 

erora 
(who 
is  in  confine- 
ment as  a  lu- 
natic, the  no- 
tice at  the  foot 
of  the  distring- 
as shoold  be 
explained  to 
the  keeper. 


Spiller  V.  Benson. 
J.  HE  defendant  in  this  case  was  in  confinement  as  a 
lunatic,  but  no  commission  had  issued.  A  distringas  to 
compel  an  appearance  had  been  allowed,  and  was  shewn 
to  the  keeper,  and  a  copy  of  it  left  with  him,  but  he  refused 
admittance  to  the  lunatic.  Rolfsy  B.,  at  Chambers,  on  the 
authority  of  Humphreys  v.  Griffiths  (a),  had  refused  to  make 
an  order  for  leave  to  enter  an  appearance  without  an  aflS- 
davit,  that  the  keeper  had  been  told  that  in  the  event  of  an 
appearance  not  being  entered  in  due  time,  the  plaintiff 
would  enter  an  appearance  for  the  defendant  and  proceed 
thereon  to  judgment  and  execution. 


Lush  now  moved  to  enter  an  appearance  for  the  de- 
fendant, and  submitted  that  as  the  notice  at  the  foot  of  the 
distringas  contained  the  requisite  information,  any  further 
statement  was  unnecessary. 


Per  Curiam. — ^In  Humphreys  v.  Griffiths^  it  was  thought 
necessary  that  the  attention  of  the  keeper  should  be  called 
to  the  notice,  in  order  that  he  might  confer  with  the  lunatic 
upon  it  But  here  a  copy  of  the  distringas  was  merely  lefl 
with  him.     The  better  course  will  be  to  grant  a  rule  to 


HILARY   TEBM,   7    VICT.  651 

fifth  day  of  Easter  Term  next.  The  action  was  brought  by  1844. 
the  plaintiff,  as  assignee  of  a  replevin-bond,  against  the 
defendant,  as  one  of  the  sureties  of  Benjamin  James.  The 
plaintiff,  who  was  assignee  of  a  tenant  for  life  of  the  premises 
in  respect  of  which  the  distress  was  made,  had  distrained  on 
the  goods  of  James  after  the  death  of  the  tenant  for  life. 
James  thereupon  replevied  the  goods,  and  the  present  bond 
was  entered  into,  with  the  usual  condition  to  prosecute  the 
suit  with  effect,  and  at  the  then  next  County  Court,  to  be 
holden  on  the  15th  of  November.  In  consequence,  how- 
ever, of  a  mistake  of  the  defendant's  attorney,  no  plaint  was 
entered,  or  praecipe  lodged,  on  or  before  that  day,  where- 
upon the  plaintiff  took  an  assignment  of  the  replevin  bond. 
It  appeared,  however,  from  the  affidavits  on  the  part  of  the 
defendant,  that  a  plaint  was  entered  on  the  13th  of  Decem- 
ber, and  that  the  proceedings  had  been  removed  by 
recordari  facias  loquelam  to  the  Court  of  Queen's  Bench, 
and  that  it  was  the  intention  of  James  to  proceed  to  the 
trial  of  the  action  of  replevin,  which  was  going  on  with  due 
regularity  and  dispatch. 

Jervis  shewed  cause.  This  is  not  a  case  in  which  reason 
and  justice  enable  the  Court  to  interfere.  The  defendant 
admits  the  rent  to  be  due,  but  relies  upon  the  technical 
objection,  that  as  the  reversion  was  not  in  the  plaintiff,  he 
had  no  right  to  distrain.  There  is  no  affidavit  of  merits, 
while,  on  the  other  hand,  it  is  sworn  on  the  part  of  the 
plaintiff,  that  the  distress  was  made  by  arrangement  between 
the  tenant,  James,  and  the  landlord.  At  all  events,  it 
ought  to  appear,  that  the  present  application  is  made  on 
behalf  of  the  sureties. 

Petersdorff^  in  support  of  the  rule.  With  respect  to 
relieving  the  sureties  on  a  replevin-bond,  the  Court 
exercises  the  same  power  as  with  regard  to  bail  under  the 
4  Anne,  c.  16,  s.  20.   From  the  passing  of  that  statute,  until 
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Wa&tok 
o. 

BUkCKNELL. 


the  67  Geo.  3,  c.  11,  relief  was  granted  to  bail  without  an 
affidavit  of  merits,  and  it  was  unnecessary  to  state,  that  the 
application  was  made  exclusively  for  their  benefit  The 
Court  are  now  asked  for  the  first  time,  to  apply  the  rule 
relating  to  bail  to  the  sureties  on  replevin-bond.  The  facts 
of  the  case  sufficiently  shew,  that  the  application  is  made  for 
the  benefit  of  the  sureties.  [Lord  Abinger^  C.  B. — Will 
the  parties  undertake  that  in  the  action  of  replevin  no 
advantage  shall  be  taken  of  the  death  of  the  tenant  for 
life?]  In  the  case  of  bail,  it  is  not  usual  to  impose  a  con- 
dition which  would  place  the  principal  under  terms. 


Lord  Abingbr,  C.  B. — It  is  true  that  the  general  rule 
may  apply  only  to  bail,  but  when  the  Court  sees,  as  in  this 
case,  that  the  application  is  made  on  behalf  of  the  principal, 
and  not  of  the  sureties,  we  ought  not  to  accede  to  it.  If 
indeed  there  had  been  an  affidavit  that  it  was  made  on  be- 
half of  the  sureties,  there  might  have  been  some  ground 
for  our  interference,  but,  that  not  having  been  done,  we 
must,  under  the  circumstances,  take  it  to  be  for  the  benefit 
of  the  principal.  Then  the  tenant  wishes  to  stay  pro- 
ceedings on  the  bond,  in  order  to  continue  his  action  of 
replevin,  and  take  advantage  of  the  mistake  of  his  landlord. 
There  is  neither  reason  nor  justice  to  warrant  our  inter- 
fercnce. 
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Hanmer  v.  White. 

1  HIS  was  an  action  of  debt  upon  a  judgment  recovered  Where  the 
by  the  plaintiff  against  the  defendant  in  the  Borough  Court  \^^ht  an 
of  Shrewsbury,  to  which  the  defendant  pleaded  nul  tiel  ]^^°^t^ 

record.  ooTered  in  in 

inferior  Court* 
this  Coortre- 

Manninff,  Seijt,  moved  for  judgment  upon  production  y^^  oorti,iwt. 
of  the  record  and  also  for  costs,  under  the  43  Geo.  3,  c.  46,  ^^^^^jJJ^ 
s.  4.     He  submitted  that  though  the  plaintiff  might  have  had  pleaded  a 
acted  improperly  in  bringing  an  action  on  the  judgment, 
yet  the  defendant  had  caused  expense  and  delay  by  putting 
a  groundless  plea  upon  the  record.     In  GamweU  v.  Bar^ 
ker{a\  where  the  defendant  sued  out  a  writ  of  error  and 
pleaded  nul  tiel  record,  they  allowed  the  plaintiff  his  costs 
of  the  action  on  the  judgment 

Parke,  B. — There  is  no  ground  whatever  for  a  rule. 
This  is  an  application  to  the  discretion  of  the  Court,  and 
as  the  plaintiff,  instead  of  bringing  an  action,  might  have 
removed  the  judgment  to  the  superior  Court,  and  there 
have  issued  execution,  we  think  he  ought  not  to  be  allowed 
his  costs.  The  plaintiff  has  brought  the  expense  upon 
himself,  and  he  must  suffer  accordingly. 

Rule  refused  (ft). 

(a)  5  Taunt.  264.  Dowl.  406,  N.  S. ;  S.  C.  4  Scott's 

(6)  See    Fraser   v.    Mow,    1      N.  R.  749. 


Bailet  and  Another  v.  Sweetino. 
XJEBT  by  the  plaintiffs,  as  executrixes  of  B.  Bailey,  on  a  To  an  action 
promissory  note  for  30t  \5s.  Sd.,  made  by  defendant,  and  ^^^i^J*® 

pleaded  as  to 
2)2.  9«.,  payment  of  that  amount  into  Court,  and  **  that  he  never  was  indebted  to  the  plaintifis 
to  a  greater  amount  than  2R  9<.,  in  respect  of  the  said  sum,  parcel,  &c.,  and  that  the  plaintiffs 
have  not  sustained  damage  by  reason  of  the  detention  thereof*  to  a  greater  amount  than  the  sum 
of  sixpence  :*'  Held^  bad,  on  special  demurrer. 
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' V ' 

Bailey 

and  Another 

V. 
SWBSTINO. 


payable  to  B.  Bailey  on  demand.  The  declaration  also  con- 
tained counts  for  interest,  and  for  money  due  on  an  account 
stated* 

The  defendant  pleaded  to  the  further  maintenance  of 
the  action,  except  as  to  the  sum  of  21 2.  9s.  parcel,  &c. 
payment  to  the  plaintifis,  as  executrixes,  of  200/.,  in 
satisfaction;  and  as  to  21/.  9^.,  payment  of  that  sum  into 
Court:  the  plea  concluded  thus: — "That  the  defendant 
never  was  indebted  to  the  plaintiffs,  as  executrixes,  as 
aforesaid,  to  a  greater  amount  than  the  sum  of  2 121  9s. 
in  respect  of  the  said  sum  of  21/.  9^.,  parcel  as  afore- 
said ;  and  that  the  plaintifls,  as  executrixes,  as  aforesaid, 
have  not  sustained  damage  by  reason  of  the  detention 
thereof  to  a  greater  amount  than  the  sum  of  six- 
pence.*' 

Special  demurrer  assigning  for  causes  (amongst  others) 
that  the  plea  does  not  allege  that  the  defendant  brings  into 
Court  the  damages  by  the  said  plea  admitted  to  have  been 
sustained  by  the  plaintifis,  as  executrixes,  as  aforesaid,  or 
offered  the  plaintiffs  any  means  of  obtaining  the  said 
damages  without  further  prosecuting  and  maintaining  the 
said  action. 


Barstaw,  in  support   of  the  demurrer.     The  damages 
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Cowling^  contra.  The  plea  is  good*  The  allegation 
respecting  the  damages  may  be  rejected  as  surplusage.  The 
plea  does  not  profess  to  answer  the  damages,  but  the  debt 
only,  as  is  evident  from  the  commencement  of  the  plea. 
The  older  precedents  of  declarations  in  debt  invariably 
commenced  by  demanding  a  certain  sum,  which  constituted 
the  debt,  and  if  the  plea  answered  that  claim,  it  was  suffi- 
cient Higgins  v.  Sargent  (a).  Assuming  the  averment  as 
to  damage  cannot  be  treated  as  surplusage,  the  proper  course 
for  the  plaintifis  is  to  sign  judgment  for  that  amount 
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Bailey 
•ad  Another 

SWBBTINO. 


Parke,  R — ^The  Judges  have  framed  a  statutory  form  of 
plea,  which  answers  in  substance  the  demand,  and  the 
question  is,  whether  this  allegation  as  to  the  damage  may  be 
rejected  as  surplusage?  I  am  inclined  to  think  that  it 
cannot,  and  that  the  plea  is  calculated  to  embarrass  the 
plaintifis.     The  defendant  had  better  amend. 

Alderson,  B. — Suppose  the  plaintiff  wished  to  say  that 
more  than  21/.  9s.  is  due  to  them,  how  are  they  to  reply  to 
this  plea  ? 

GuRNEY  and  Rolfe,  B.s,  concurred. 

Amendment  accordingly. 

(a;  2  B.  &  C.  34S  ;  S.  C.  3  D.  &  R.  613. 


Doe  dem.  Saunders  v.  Roe. 

A  DECLARATION  in  ejectment  was  dated  «  Wednes-  The  Court 
day  the  29th  day  of  December,  as  of  Michaelmas  Term,  in  ^for  judg- 
the  eighth  year  of  the  reign  of  Queen  Victoria."    The  Jt^J^JJ^ 

ejector,  where 
the  declaration  was  entitled  the  29th  of  December,  as  of  Ifichaelmas  Term,  in  the  eirhth  year 
of  the  Queen,  and  the  notice  which  was  withoat  a  date  was  to  appear  in  next  ffilary  Term. 
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Doe  dem. 

Saunders 

o. 

Rob. 


notice  was  not  dated,  but  called  upon  the  tenant  to  appear 
in  next  Hilary  Term. 

Fortescue  (on  the  25th  January)  moved  for  judgment 
against  the  casual  ejector,  upon  affidavit  which  stated  that 
the  declaration  was  served  before  Hilary  Term,  and  that 
the  tenant  was  informed  that  he  must  appear  in  Hilary 
Term  of  this  year.     Doe  v.  Greaves  (a)  was  referred  to. 

Parse,  B. — At  present  it  seems  to  me  that  it  would  not 
be  safe  to  allow  a  mistake  of  that  kind  to  be  corrected  by 
parol  evidence.  Is  there  any  authority  to  shew  that  notice 
to  a  party  to  appear  in  Hilary  Term  next,  means  in  Hilary 
Term  next  after  the  service  of  the  declaration  and  notice  ? 
The  case  had  better  stand  over  to  enable  you  to  look  into 
the  authorities. 


On  a  subsequent  day, 

Fortescue  renewed  the  application.  In  Doe  d.  Greem  v. 
Roe{b)  the  declaration  was  entided  of  a  Term  which  had  not 
arrived,  and  the  notice  had  no  date ;  Tindal^  C.  J.,  granted 
a  rule  nisi,  observing  that  **  It  is  good  from  the  delivery." 
In  Doe  d.  Watts  v.  Roe  (e)  the  notice  which  was  dated  the 
9th  of  May,  required  an  appearance  "  next  Easter  Term," 
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Doe  dem.  IIenson  v.  Roe. 

MM  ORN  moved  for  judgment  against  the  casual  ejector.  Where  a  te- 

The  premises  sought  to  be  recovered  had  been  let  to  one  let  pan  of  the 

Pooley,  who  had  underlet  part  to  Mills  and  Jay.     The  de-  X^^^o  be 

claration  had  been  duly  served  on  Mills  and  Jay,  but  '^?^j®'*i*?^ 

Pooley  could  not  be  found,  and  the  portion  of  the  premises  remainder,  and 

which  he  had  retained  in  his  own  occupation  was  now  de-  has  been  aer?ed 

serted.     His  son,  on  being  applied  to,  had  refused  to  say  J|^y"^ 

where  his  father  was,  but  promised  that  the  plaintiff  should  le«or  of  the 

1.  .       1.1     •  •        .1.  •  plaintiff  U 

have  no  trouble  m  recovering  the  premises.  entitled  to 

Judgment  as  to 
the  part  occn- 

Per  Curiam. — ^You  may  have  a  rule  as  to  that  portion  ^^^^  *^' 
of  the  premises  in  respect  of  which  the  declaration*  has  posseswon  of 
been  served.     As  to  the  part  held  by  Pooley,  you  can  enter 
as  upon  a  vacant  possession,  if  you  choose  to  trust  to  the  re- 
presentations of  his  son* 

Rule  accordingly. 


IN  THE  EXCHEQUER  CHAMBER. 

Scales  v.  Chebsb. 
J  N  this  case  (a)  the  defendant  below  proceeded  with  the  ^  Court  of 

.  .  .  «'Tor  will  not 

wnt  of  error  coram  vobis,  and  assigned  the  follovnng  grounds  review  the 

x>  propriety  of  an 

Ol  error : —  amendment 

"That  at  the  time  of  the  delivery  to  the  sherifls  of  the  0^^^*^** 

writ  of  distringas  juratores,  and  also  at  the  time  of  the  trial,  in  its  record  or 

and  from  thence  until  and  at  and  after  the  giving  judgment,  mch  amend- 

and  also,  at  the  time  of  bringing  this  writ  of  error,  the  jurata  JJ^e  a^r 

on  the  record  respited  the  jury  until  the  17  th  June,  1842,  J!^f  ®"^ 

unless  the  Chief  Baron  should  first  come  on  the  15th 

June,  and  the  sherifis  were  thereby  then  ordered  to  have 

{a)  2  Dowl.  438,  N.  S. ;  S.  C.  10  M.  &  W.  4S8. 
VOL.    I.  U   U  D.   &   L. 
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Scales 

p. 
Cheese. 


the  bodies  of  the  jurors  accordingly :  and  the  writ  of  dis- 
tringas juratores,  at  the  time  of  the  delivery  thereof  to  the 
sheriffs,  and  also  at  the  time  of  the  trial,  and  from  thence 
until  and  at  and  after  the  giving  judgment,  and  also  at  the 
time  of  bringing  this  writ  of  error,  bore  teste  the  2nd  day 
of  November,  1842,  and  commanded  the  sherifls  that  they 
should  distrain  the  several  persons  in  the  panel  thereunto 
annexed,  so  that  they  had  their  bodies  before  the  Barons 
of  the  Exchequer  on  the  17  th  June  instant,  unless  the 
Chief  Baron,  according  to  the  form  of  the  statute,  on 
the  15th  day  of  June  should  first  come :  that,  at  the  time 
of  the  trial  there  was  not,  nor  was  there  at  the  time  of 
giving  judgment,  or  of  bringing  this  writ  of  error,  any 
award  on  the  roll,  or  on  the  nisi  prius  record,  whereby  the 
jury  between  the  parties  were  respited  until  a  day  after 
the  trial,  or  until  a  day  certain  in  the  Term  after  the  trial, 
or  until  any  other  day  in  Term,  unless  the  Chief  Baron 
should  first  come  on  a  previous  day,  nor  was  there  during 
the  time  aforesaid  any  writ  of  distringas  juratores  bearing 
teste  on  a  day  before  the  trial,  or  on  a  day  certain  in  the 
Term  before  the  day  of  trial,  or  on  any  other  day  in  Term, 
unless  the  Chief  Baron  should  come  on  a  previous  day : 
that  the  cause  was  tried  on  the  25th  day  of  June,  1842, 
and  that  the  vmt  of  distringas,  at  the  time  of  the  trial,  bore 
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record  must  be  taken  to  be  correct  A  writ  of  error  was  1844. 
thereupon  brought  in  the  Exchequer  Chamber,  and  the  Scai^es 
transcript  of  the  record,  after  setting  out  all  the  previous  »• 

proceedings,  assigned  the  following  grounds  of  error: — 

"  That,  by  the  record,  it  appears  that  before  and  at  the 
time  of  the  trial  there  was,  and  from  thence  hitherto  hath 
been  and  still  is  a  discontinuance  of  the  jury  process  in  the 
cause,  and  that  the  jury  who  tried  the  issue  had  no  autho- 
rity to  try  the  same,  nor  had  the  Court  any  authority  in 
law  to  give  the  said  or  any  other  judgment  upon  the  ver- 
dict :  that,  by  the  record,  it  appears  that  after  the  giving  of 
the  verdict  and  judgment,  and  after  the  issuing  of  the  writ 
of  error  coram  vobis,  an  amendment  has  been  and  was  made 
in  the  jury  process  and  nisi  prius  record,  which  amendment 
could  not  at  the  time  of  the  making  thereof  by  law  be 
made." 

Plea.     In  nulla  est  erratum. 

Crowder  (with  whom  was  Hurbtone)  for  the  plaintiff  in 
error.  It  appears,  by  the  record,  that  the  award  of  the 
jurata  and  the  distringas  juratores  are  both  bad,  and  the 
question  is,  whether  the  Court  below  had  any  power  to 
make  the  amendments  ?  The  record  and  jury  process  were 
defective  at  the  time  final  judgment  was  signed,  and  the 
writ  of  error  coram  vobis  brought.  [Tindaly  C.  J. — Eveiy 
Court  is  guardian  of  its  own  records,  and  master  of  its  own 
practice ;  how  can  we  know  upon  what  ground  the  Court 
below  ordered  this  amendment  ?]  This  Court  will  decide 
upon  the  record  as  it  appears ;  and  here  it  is  shewn  that 
the  Judge  had  no  authority  to  try  the  case,  nor  the  Court 
to  give  judgment  [Patteson^  J. — The  record  is  right  as 
it  comes  to  us,  for  although  it  appears  ft'om  the  date  of  the 
judgment  that  it  was  given  on  a  wrong  record,  we  also  see 
that  the  Court  has  ordered  an  amendment.  Cresswell^  J. — 
In  Melluish  v.  Richardson  {a)  it  was  expressly  decided  that  a 

(a)  1  Clark  &  Fin.  224 ;  S.  C.  7  B.  &  C.  819. 
u  U  2 
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Court  of  error  cannot  review  the  propriety  of  an  amend«- 
ment  made  in  a  record  by  the  Court  below].  This  Court 
can  judge  whether  or  not  the  defect  in  the  jury  process 
was  a  misprision  of  the  clerk. 

Lord  Denman,  C.  J. — After  the  case  of  Melluish  v. 
Richardson^  I  think  we  ought  not  to  hear  the  question  ar- 
gued. There  must  be  judgment  for  the  defendant  in 
error. 

Barttow  appeared  for  the  defendant  in  error. 

Judgment  for  Defendant  in  error. 
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COURT  OF  QUEEN'S  BENCH. 

IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


BiNNs  and  Others,  Executors  v.  Hey.  ^^^^' 


Hugh  hill  had  obtained  two  rules  in  last  Trinity  The  6&7 

Vict,  c  73 

Term,  the  one  calling  on  a  Mr.  Overend,  an  attorney,  and  m.  37  &  41, 

the  other  on  a  Mr.  Tindal,  an  attorney,  to  shew  cause  why  J^^l^^jJi^'e 

their  bill  of  costs  in  this  and  the  other  causes  and  matters  ^^^ 

By  secbon 

delivered  to  the  plaintifls  should  not  be  referred  to  the  i,  cerum  spe- 
Master  to  be  taxed,  and  why  they  should  not  give  credit  repealed,  •"•«▼• 
for  all  sums  of  money  they  had  received  fh)m  or  on  account  ^^^^1^ 
of  the  plaintifls,  and  why  they  should  not  refund  what,  if  ^  vkj  m^tt» 
anything,  they  had  been  overpaid,  the  plaintifls  under-  at  any  time 
taking  to  pay  what,  if  anything,  may  be  found  due  on  such  pa^w  of  tbii 
taxation.     It  appeared  by  the  aflSdavits,  on  which  these  act,  all  which 

trr  J  y  matters  or 

rules  had  been  obtained,  that  the  plaintifls  were  executors  thingi  shall  be 
and  executrix  appointed  under  the  will  of  one  F.  Liley,  good,  valid  and 
deceased,  who  died  in  November,  1838 :  That  two  persons  t^^l^^i  *^^ 
of  the  names  of  Booth  and    Redfem,  shortly  after  the  purposes  what- 

•^    ^  soever,  as  if  this 

decease  of  the  testator,  possessed  themselves  of  his  papers  act  had  not 

passed:**  Held^ 
that  a  rale  nisi  for  taxation  of  an  attorney's  bill  obtained  under  one  of  the  i^pealed  acts,  (the 
2  Geo.  %  c.  23,)  was  within  the  exception  so  far  as  to  bring  the  subject  matter  of  the  rule  before 
the  Court ;  but  not  so  as  to  preserve  the  remedy  or  rights  given  by  the  repealed  statute. 

By  section  37,  no  bill  shall  be  referred  to  taxation  after  the  lapse  of  twelve  months  from  its 
delivery,  *<  except  under  special  circumstances  :*'  Hdd,  that  where  an  attorney's  bill  had  been 
delitered  to  certain  uneducated  parties  in  June,  1840,  and  in  November,  1842,  a  summons  for  its 
taxation  had  been  dismissed  by  a  Judge  at  Chambers,  on  the  ground  of  the  insufficiency  of  the 
materials  on  which  it  was  founded ;  and  it  appeared,  that  there  was  a  dispute  respecting  a  sum 
of  money  deposited  in  1839,  in  the  joint  names  of  the  attorney  and  anotner  party  on  behalf  of 
die  clients ;  the  Court  would  refer  the  bill,  and  require  the  attorney  to  account,  on  a  rule  nisi 
obtained  in  Trinity  Term,  1843. 
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and  Others 
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Hey. 


and  effects :  That  a  meeting  of  the  next  of  kin  was  called 
by  them,  ostensibly  for  the  purpose  of  paying  money  to 
them ;  but  in  reahty,  to  procure  from  the  plaintiffs  a  war- 
rant of  attorney,  empowering  Booth  and  Redfem  to  act  for 
them:  That  plaintiffs  accordingly  did  execute  a  paper 
prepared  and  witnessed  by  Overend,  but  without  under- 
standing its  purport  or  meaning,  or  being  aware  that  it  was 
a  power  of  attorney,  or  that  they  were  executor  and  execu- 
trix :  That  they  never  employed  Overend  as  their  attorney, 
or  sanctioned  his  employment,  or  paid  his  bill  of  costs,  or 
consented  that  the  same  should  be  paid  out  of  the  estate 
of  the  testator,  or  any  part  thereof:  That  they  believed 
that  the  same  had  nevertheless  been  paid  out  of  his  estate. 
The  affidavits  went  on  to  state  that  the  said  Thomas  Overend 
and  W.  Tindal  had  received  2607.  15^.,  part  of  the  estate 
of  the  testator;  which  sum  had,  on  the  19th  March,  1839, 
been  deposited  in  the  Hali&x  and  Huddersfield  Bank,  in  the 
joint  names  of  the  said  Thomas  Overend  and  W.  Tindal, 
in  trust  for  the  executors,  and  that  they  had  refused  to  pay 
it  to  them,  but  were  colluding  together  for  the  purpose  of 
withholding  it :  That  the  delay  in  making  the  application 
arose  wholly  fix)m  the  plaintifis  being  uneducated  persons 
and  ignorant  of  business,  and  from  their  being  unaware  of 
the  state  of  affairs  of  the  deceased :  That  a  summons  was 
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of  kin,  when  the  plaintifis  agreed  to  execute  a  power  of  1843. 
attorney,  authorizing  Booth  and  Redfem  to  act  in  their  Bum^ 
stead ;  that  he  prepared  for  them  such  power  of  attorney,  "^  Otheri 
and  that  it  was  executed.  The  affidavit  further  stated  that  Hey. 
in  February  or  March,  1839,  notice  was  pven  him,  that 
the  plaintiff  intended  to  revoke  this  power  of  attorney : 
that  he  made  out  his  bill  in  March,  1839,  when  a  period 
was  fixed  for  a  final  settlement :  that  W.  Tindal  attended 
the  meeting  fixed  for  such  setdement  on  behalf  of  the 
plaintifis,  who  paid  the  bill  out  of  the  money  paid  over  by 
Booth  and  Redfem :  and  that  a  general  release  was  signed 
and  sealed  on  the  13th  of  Blarch.  There  was  an  affidavit 
also  by  Mr.  Tindal,  that  he  had  been  employed  by  the 
plainti£&,  previously  to  March,  1839,  and  that  he  attended 
at  the  meeting  abovementioncd  and  delivered  his  bill  to 
the  plaintifis  and  was  then  paid  by  them :  That  subse- 
quently to  that  period,  he  had  brought  actions  against 
various  parties  by  their  instructions,  and  that  his  bill 
amounted  to  200L  2s.  Id,  which  he  had  delivered  to  one 
of  the  plaintifis  on  the  6th  of  June,  1840:  That  till  the 
application  for  taxation  in  November,  1842,  no  objection 
was  ever  made  to  his  bill ;  and,  that,  on  tiiat  occasion  he 
was  put  to  much  trouble  and  expense  in  opposing  the  ap- 
plication. He  also  denied  that  the  money  lodged  in 
the  Halifax  and  Huddersfield  Bank  was  lodged  in  his 
name  and  that  of  Mr.  Overend,  in  trust  for  executors;  or 
that  he  in  any  way  colluded  for  the  purpose  of  withholding 
it  firom  the  executors. 

Pashky  now  shewed  cause  on  behalf  of  Overend.  He 
submitted  that  the  application  was  too  late.  The  bill  had 
been  paid  previously  to  March,  1839,  and  tiie  applicants 
had  acquiesced  in  it  since  that  time,  with  the  exception  of 
the  application  to  a  Judge  at  Chambers,  in  November 
1842.  With  regard  to  the  sum  of  money  deposited  in  the 
bank,  it  did  not  appear  that  that  sum  was  deposited  by 
them,  OS  attorneys,  but  in  another  ch^actcr,  as  trustees. 
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1843.        and  the  proper  remedy  was  therefore  in  equity.    Dt  Woolfe 

^"TT'''^^    V. (a),  Cocks  V.  Harmon  (J),  Ex  "parte  SchwaVKoAer  (c), 

and  Othen     In  re  Lord  Cardross  (d),  were  authorities  that  the  Court 
Hey.         would  not  interfere  in  a  summary  manner  to  compel  an 
attorney  to  account  for  moneys,  which  had  not  been  re- 
ceived by  him  in  his  character  of  attorney. 

Huffh  mn,  in  support  of  the  rule.  The  lapse  of  time  is 
no  answer  to  this  application.  The  Court  will  grant  it  at 
any  time,  if  circumstances  of  fraud  or  over-charge  appear. 
Grover  v.  Heath  (e).  Manning  v.  Brown  (/).  It  is  sub- 
mitted that  the  sum  of  money  was  received  by  Overend 
and  Tindal  in  their  character  of  attorneys,  and  deposited 
by  them  as  such  in  the  bank. 

Hoggins  shewed  cause  on  behalf  of  W.  TindaL  This  ap- 
plication comes  too  late.  The  statute  2  Geo.  2,  c.  23, 
under  which  this  rule  was  granted,  is  repealed  by  the  re- 
cent act,  6  &  7  Vict  c.  73,  s.  1.  If,  therefore,  this  Court 
have  any  power  to  make  this  rule  absolute,  it  can  only  be 
by  virtue  of  the  latter  act.  But  by  the  41st  section,  no 
motion  for  taxation  shall  be  granted  after  twelve  months 
have  elapsed  from  the  payment  of  the  bill 
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intents  and  purposes  whatsoever,''  must  be  good  not  only        1843. 
as  a  rule  nwt,  but  as  a  rule  absolute.     That  this  must  be        Binns 
the  intention  of  the  Legislature  is  evident,  from  a  different     •^  Othtn 
mode  of  application  being  prescribed  by  the  act,  and  the         Hey. 
power  of  adjudication  being  confined  to  such  application. 
The  power,  therefore,  to  decide  upon  an  application,  not 
in  the  prescribed  form,  must  result  from  the  old  act 

Cfur*  ado.  vult 

Patteson,  J. — ^I  have  looked  into  this  case,  and  also  into 
the  provisions  of  the  late  act,  6  and  7  Vict  c  73 ;  and  par- 
ticularly into  the  first  section  of  that  act,  in  order  to  see 
what  it  is  that  it  does  not  repeal.  It  declares,  that  <<  fix)m 
and  after  the  passing  of  this  act,  the  several  acts  and  parts 
of  acts  set  forth  in  the  first  part  of  the  first  schedule  here- 
unto annexed,  so  far  as  the  same  relates  to  that  part  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  called 
England  and  Wales,  shall  be,  and  the  same  are,  hereby 
repealed."  Upon  referring  to  the  schedule,  I  find  that 
among  those  repealed  is  the  whole  of  the  statute  2  Geo.  2, 
c  23,  which  conferred  the  powers  of  taxation  on  the  Court 
The  statute  then  goes  on  to  say,  ^*  save  and  except  so  &r 
as  such  acts  or  parts  of  acts,  or  any  of  them,  repeal  the 
whole  or  any  part  of  the  same,  or  of  any  other  act  or  acts, 
and  also  save  and  except  so  &r  as  relates  to  any  matters  or 
things  done  at  any  time  before  the  passing  of  this  act,  all 
which  matters  or  things  shall  be  and  remain  good,  valid, 
and  effectual,  to  all  intents  and  purposes  whatsoever,  as  if 
this  act  had  not  passed."  Now,  in  the  case  of  a  motion  for 
the  taxation  of  the  bill  of  an  attorney  named  Overend,  the 
bill  had  been  delivered  and  had  been  paid  certainly  very 
considerably  more  than  a  year  before  the  motion.  It  had 
been  delivered,  whether  to  these  parties  themselves,  or  to 
others  who  acted  for  them  under  a  power  of  attorney,  is  not 
very  material,  because  there  is  a  clause  in  the  act  which 
enables  all  persons,  though  not  the  clients  of  the  attorney. 
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to  object  tOy  and  procure  the  taxation  of  his  bilL  The 
material  clause  is  the  4l8t,  which  enacts,  ^'that  payment  of 
any  such  bill  as  aforesaid  shall  in  no  case  preclude  the 
Court  or  Judge  to  whom  application  shall  be  made,  from 
referring  such  bill  for  taxation,  if  the  special  circumstances 
of  the  case  shall,  in  the  opinion  of  such  Court  or  Judge, 
appear  to  require  the  same,  upon  such  terms  and  condi- 
tions, and  subject  to  such  directions,  as  to  such  Court  or 
Judge  shall  seem  right.  Provided  the  application  for  such 
reference  be  made  within  twelve  calendar  months  after 
payment"  I  take  it,  therefore,  that  wherever  this  act  ap- 
plies, the  Court  cannot  send  any  bill  whatever  for  taxation, 
if  the  application  be  made  more  than  twelve  months  after 
the  bill  has  been  paid,  whatever  frauds  may  have  been  com- 
mitted. The  whole  question,  therefore,  with  respect  to 
this  bill  will  be,  whether  this  act  applies.  It  was  contended 
that  the  rule  having  been  obtained  before  the  passing  of 
this  act,  (for  it  is  a  rule  which  was  granted  in  last  Trinity 
Term,)  the  rule,  by  the  saving  clause  of  the  first  section, 
remains  good,  valid,  and  effectual  to  all  intents  and  pur- 
poses as  if  this  act  had  not  passed,  and  that  not  only  the 
rule  itself,  but  the  subsequent  proceedings,  therefore,  must 
be  saved  also.  But,  on  the  whole,  I  am  quite  of  opinion 
that  it  is  not  so.     The  rule  may  have  been  a  good  rule  when 
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rule,  therefore,  must  be  discharged;  but,  as  it  seems  to  me,  1843. 
without  posts,  for  it  was  properly  obtained  as  the  law  stood  biT-ns 
when  it  was  moved,  and  there  are  many  circumstances  from  ^^  Othen 
which  I  think  it  possible,  that  if  I  had  had  the  power  to  do  Hey. 
so,  I  should  have  thought  it  right  to  send  it  to  the  Master. 
The  other  case,  is  somewhat  dilBferent,  because  the  same 
objection  applies  only  to  one  bill ;  and  two  bills  have  not 
been  paid  at  all  I  allude  to  the  bills  of  Mr.  Tindal.  One 
of  those  bills  has  been  paid,  and  cannot  be  referred  to 
taxation ;  but  with  respect  to  the  others  which  have  not 
been  paid,  the  question  is,  how  far  there  are  special  circum- 
stances in  the  case  so  as  to  justify  me  in  sending  those  bills 
for  taxation,  although  delivered  more  than  twelve  months 
ago?  For  the  statute  provides  (a)  **that  no  such  reference 
as  aforesaid,"  (to  taxation)  ^^  shall  be  directed,  upon  an 
application  made  by  the  party  chargeable  with  such  bill, 
after  a  verdict  shall  have  been  obtained,  or  a  writ  of  inquiry 
executed  in  any  action  for  the  recovery  of  the  demand  of 
such  attorney  or  solicitor,  &c.,  or  after  the  expiration  of 
twelve  months  after  such  bill  shall  have  been  delivered, 
sent,  or  left  as  aforesaid,  except  under  special  circumstances, 
to  be  proved  to  the  satisfaction  of  the  Court  or  Judge  to 
whom  the  application  for  such  reference  shall  be  made." 
This  is  not  like  the  clause  relating  to  taxation  after  pay- 
ment :  and  I  think  that  there  are  such  circumstances  in  this 
case  as  to  make  it  right  that  Mr.  Tindal's  bills  should  be 
referred  to  the  Master  on  the  usual  terms.  There  is  a  sum 
of  280/.,  which  was  lodged  in  the  Huddersfield  bank,  and 
which  it  is  said  is  not  now  in  the  hands  of  the  bank :  and  it 
is  not  stated  how  it  was  taken  out  of  their  hands.     I  think 

tion  was  made  to  refer  an  at-  but  Mr.  Justice  Patteson  held,  in 
tomey's  bill  for  taxation  after  the  conformity  with  the  above  de- 
lapse  of  more  than  twelve  months  cision,  that  that  section  applied 
from  its  delivery  and  payment;  to  all  bills,  whether  delivered 
and  section  41  was  said  not  to  before  or  after  the  passing  of  the 
apply,  inasmuch  as  that  the  de-  act. 
livery  and  payment  took  place  (a)  Sect.  37. 
before  the  passing  of  the  act: 
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that  Mr.  Tindal  most  account  for  that  sum,  as  money 
received  to  the  use  of  the  party.  He  may  say  that  he  had 
nothing  to  do  with  it  I  do  not  refer  this  bill  because  I  sup- 
pose that  there  are  any  circumstances  of  fraud  surrounding 
the  transaction,  but  because  I  think  that  under  all  the  cir- 
cumstances, this  being  a  dispute  between  executors,  who 
make  this  motion,  and  a  person  to  whom  they  had  given  a 
power  of  attorney  to  act  for  them,  which  I  do  not  fully 
understand,  and  Mr.  Tindal  having  been  employed  to  get 
that  power  revoked,  I  think  it  is  reasonable  that  the  whole 
matter  should  go  before  the  Master ;  and  in  arriving  at  this 
determination  I  do  not  mean  to  cast  any  sort  of  reflection 
on  the  character  or  conduct  of  that  gentleman. 

Rule,  as  to  Mr.  Overend's  bill,  dischaiged. 
Rule,  as  to  Mr.  TindaFs  bills,  absolute. 


HoDOKmSON  V.    WyaTT. 

DeeUntUm  on  JtLATT  shewed  cause  against  a  rule  obtained  by  Huffh 


^onedtTpAy    ^^  ^or  the  Master  to  revise  his  taxation  in  the  above 
^'f  Mwn     ^^^^^^f  *"^^  allow  the  expenses  of  certain  witnesses.     The 
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verdict  and  judgment  in  his  &your.     On  the  taxation  of       1843. 
costs,  the  Master  had  disallowed  the  expenses  of  certain  hodokinsom 
witnesses,  who  were  subpcenaed  by  the  defendant,  to  prove  in- 

payment of  200Ly  part  of  the  principal,  and  some  payments 
of  interest ;  but  who  were  not  called  on  to  give  evidence. 
It  was  submitted  that  the  Master  had  acted  rightly  in 
refusing  to  allow  the  expenses  of  these  witnesses.  The 
Reg.  Gen.,  T.  T.,  1  Vict,  expressly  provides,  that  **  pay- 
ment shall  not  be  allowed  to  be  given  in  evidence  in 
reduction  of  damages  or  debt,  but  shall  be  pleaded  in  bar." 
The  defendant,  therefore,  not  having  pleaded  payment, 
could  not  have  availed  himself  of  the  benefit  of  the  tes- 
timony of  these  witnesses.  Had  he  paid  the  sums  due  as 
interest,  on  the  days  stipulated,  he  could  have  pleaded  those 
payments  in  bar  of  the  present  action.  Had  he  paid  them 
after  the  days  stipulated,  he  could  still  have  pleaded  them 
in  bar  under  the  4  Anne,  c.  16,  s.  12.  Had  he  paid  only 
a  part,  he  should  have  pleaded  payment  as  to  that  part, 
and  paid  the  residue  into  Court,  and  pleaded  such  pay- 
ment, as  he  was  enabled  to  do  under  Reg.  Gen.,  H.  T., 
4  Wm.  4. 

Huffh  Hill,  in  support  of  the  rule.  The  defendant  could 
not,  in  the  event  of  his  having  pdd  the  sums  due  as  interest 
after  the  days  stipulated,  have  availed  himself  of  the  stat 
4  Anne,  c.  16,  s.  12.  Marsen  v.  Touchet  (a).  That 
section  applies  only  to  cases,  where  both  principal  and 
interest  have  been  ftilly  discharged,  and  where  the  object  of 
the  bond  has  been  satisfied.  That  this  is  so,  may  be  seen 
by  the  language  of  the  13th  section,  which  afiects  matters 
during  the  action,  as  the  one  preceding  does  those  antece- 
dent to  it:  and  it  is  clear  from  the  language  of  the  two 
sections,  the  Legislature  only  contemplated  cases  in  which 
the  principal  as  well  as  the  interest  had  become  due,  and 
had  been  satisfied.  Neither  does  the  Reg.  Gen.,  H.  T., 
4  Wm.  4,  apply  to  cases  like  the  present,  so  as  to  enable  a 

(a)  3  W.  Bl.  706. 


670 


CASES   ON    POIKTS   OF    PRACTICE,    Q.    B. 


1843. 

^— V ' 

hodgkdison 

Wtatt. 


defendant  to  pay  money  into  Court  in  satisfeu^tion  of  the 
payment  of  interest  on  a  bond  conditioned  for  the  payment 
of  the  principal  on  a  future  day.  England  v.  Watson  (a). 
Therefore,  the  defendant  might  have  given  the  testimony 
of  these  witnesses  in  evidence.  Besides,  here  the  witnesses 
would  have  proved  that  part  of  the  principal  had  been  paid ; 
so  that  the  plaintiff  could  not  claim  interest  on  the  fiill 
amount :  and  in  this  light  they  were  clearly  witnesses  to 
shew  that  the  plaintiff  had  not  sustained  damages  to  the 
extent  alleged  in  respect  of  the  breach  assigned. 


Cur.  adv,  vulL 


Pattbson,  J.,  afterwards  delivered  judgment — This  was 
an  action  on  a  bond  conditioned  to  pay  600^1  at  the  end  of 
seven  years,  not  yet  elapsed,  and  interest  half-yearly  in 
the  meantime,  but  no  clause  that  on  failure  of  payment 
of  interest,  the  principal  should  become  due.  Hie 
declaration  set  out  the  condition,  and  stated  a  breach  in 
non^yment  of  interest  The  defendant  pleaded  usury, 
which  the  plaintiff  denied.  The  defendant  obtained  a  ver* 
diet  and  judgment  On  taxation  of  the  costs,  the  defendant 
sought  to  be  allowed  the  expenses  of  witnesses  whom  he  had 
feady  to  prove  payments  of  interest,  but  the  master  dis- 
allovyed  them,     A  rule  nial  has  hnen  obtained  to  review 
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cation  to  the  Court     England  v.  fVat$on  (a),  also  Smith  v.        1843. 
Broughton  {b).     But  it  is  equally  clear  that  payment  of  HoDoIiwacni 
interest  at  the  day,  was  pleadable  even  at  common  law,  for  »• 

such  plea  would  show  that  the  bond  was  never  forfeited. 
lit  therefore,  the  witnesses  would  prove  payment  of  interest 
at  the  day  they  were  certainly  inadmissible ;  if  they  were 
to  prove  payment  after  the  day  but  before  action,  a  ques- 
tion will  arise,  whether  the  statute  4  Anne^  c.  16,  s.  12, 
applies.  I  think  that  it  does,  and  that  the  meaning  of  that 
section  is,  that  any  payment  which,  if  made  at  the  very  day 
would  be  pleadable  as  a  defence  at  common  law,  may,  if 
made  after  the  very  day,  and  before  action,  be  pleaded 
under  that  statute.  But  it  is  said  that  in  thb  case,  part  of 
the  principal,  though  not  due  under  the  bond,  had  been 
paid,  and  so  the  amount  of  interest  was  stated  wrongly  in 
the  declaration.  I  do  not  think  that  alters  the  case.  The 
evidence  would  be  admissible  upon  a  plea  of  payment  in 
the  usual  form,  or  if  not  the  plea  might  have  been  framed 
accordingly.  I  think,  therefpre,  the  Master  was  right,  on 
the  question  whether  the  payment  should  have  been 
pleaded.  Besides  which,  if  payment  could  not  be  pleaded, 
these  witnesses  could  only  reduce  the  amount  (assuming 
the  plea  of  usury  not  to  be  proved)  and  no  issue  would 
have  been  found  for  the  defendant,  and  I  am  yet  to  learn, 
that  because  a  defendant  has  succeeded  on  one  plea,  he  is 
entitled  to  the  expense  of  witnesses  who  would  otherwise 
have  been  called,  not  to  prove  another  plea,  but  merely  to 
reduce  damages. 

Rule  discharged,  with  costs. 

A  rule  had  been  obtained  in  Trinity  Term  last,  to  enter 
up  judgment  for  the  plidntiff  in  the  above  action,  non 
obstante  veredicto,  which  had  afterwards  been  discharged 
generally.  On  the  taxation  of  costs,  the  Master  had 
allowed  the  defendant  his  costs  on  shewing  cause  against 
the  rule. 

(a)  Ubi  supra. 

(6)  In  the  Queen's  Bench,  in  the  present  Term.    Not  yet  reported. 
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1843. 

^^ V ' 

H0D6KIK8ON 

V. 

Wyatt. 


Piatt  DOW  moved  for  a  rale,  calling  on  the  Master  to 
review  his  taxation.  The  plaintiff  would  not  have  been 
entitled  to  the  costs  of  the  rule,  even  had  he  succeeded ; 
it  was  submitted,  therefore,  that  neither  party  should  pay 
costs.  The  Master  had  expressed  some  doubts  as  to  the 
propriety  of  his  decision.  Drinker  v.  Pascoe{a)  shews, 
that  where  a  rule  is  discharged  generally,  neither  party  is 
to  pay  costs ;  unless  there  be  some  special  direction  of  the 
Court  to  that  effect 

Cur.  adv.  vtdL 


Patteson,  J. — This  was  a  motion  for  a  review  of  the 
Master's  taxation  of  cost&  It  appears  that  on  the  trial,  a 
verdict  was  returned  for  the  defendant  on  the  special  plea  ; 
the  plaintiff  subsequently  made  a  motion,  and  obtained  a 
rale  nisi  for  judgment  non  obstante  veredicto,  but  that  rule 
was  discharged,  and  nothing  was  then  said  with  regard  to 
the  costs.  The  plaintiff  who  failed,  and  who  has  to  pay 
the  general  costs  of  the  cause,  contends  that  neither  party 
ought  to  pay  the  costs  of  the  motion,  because  if  he  had 
succeeded  in  that  motion,  he  should  not  have  got  his  costs. 
The  Master  has  allowed  the  defendant  his  costs,  and  I  am 
of  opinion,  that  he  has  done  right  It  is  not  because  the 
plaintiff  is  not  allowed  costs  if  he  succeeds,  that  therefore 
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^ V ' 

Ex  parte  The  Overseers  of  the  Township  of  Harnley. 

JJLaLL  moved  for  a  rule,  calling  upon  the  justices  of  the  Where  the 
West  Riding  of  Yorkshire,  and  also  upon  the  oflScers  of  township,  in- 
the  township  of  Rothwell  in  that  riding,  to  shew  cause,  why  ^^'q^^ 
a  mandamus  should  not  issue,  commanding  the  said  justices  ^^'^  Act, 

.     (22  Geo.  3, 

to  enter  continuances,  and  hear  an  appeal  in  a  case  wherein  c.  83,)  signs  a 
the  township  of  Harnley  was  appellant,  and  that  of  Rothwell  vSSuT of  wf 
respondent.      From   the  aflSdavit,   it  appeared,   that  the  ^^^^^ 
township  of  Harnley  was  incorporated  under  the  22  Geo.  3,  self  therein  as 
c.  83,  [Gilbert's  Act,]  and  that  an  order  of  removal  having  aSd  it  is  not 
been  made  at  the  instance  of  the  township  of  Rothwell,  J^e^ghould^ri^ 
notice  of  appeal  was  given,  and  the  grounds  of  appeal  under  the  ^e- 
served  by  the  officers  of  the  township  of  Harnley,  upon  tionofoveiw 
whom  the  order  was  made.     At  the  Michaelmas  Quarter  '^'' 
Sessions,  1843,  the  appeal  came  on  to  be  heard,  and  it  was 
objected  by  the  respondent  township,  that  the  notice  of 
appeal  had  not  been  properly  signed  by  the  guardian  of  the 
appellant  township.     The  7  th  section  of  the  statute,  22 
Geo.  3,  c.  83,  provides  for  the  appointment  of  a  guardian 
of  the  poor  for  each  parish,  township,  or  place,  incorporated 
under  the  act;    and  it  then  proceeds,  ^'and  eveiy  such 
guardian  shall  attend  the  monthly  meetings  hereby  directed 
to  be  holden,  and  execute  the  several  powers  and  authorities 
given  to  guardians  by  this  act,  and  shall  have  and  is  hereby 
invested  with  all  the  powers  and  authorities  given  to  over- 
seers of  the  poor  by  any  other  act  or  acts  of  Parliament, 
and  shall  to  all  intents  and  purposes,  except  with  regard  to 
the  making  and  collecting  of  rates,  be  an  overseer  of  the 
poor  for  the  parish  or  township  for  which  he  shall  be  so 
appointed  guardian,  and  shall  be  liable  to  such  forfeitures 
and  penalties  for  neglect  of  duty,  as  overseers  of  the  poor 
are  made,  liable  to,  by  this  or  any  other  act  of  Parliament ; 
and  all  notices  or  applications  directed  by  this  or  any  other 
act  of  Parliament  to  be  given  or  made  to  the  overseers  of 
the  poor,  with  respect  to  the  care  or  management,  or  re- 

VOL.   I.  XX  D.   &  L. 
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1843.        moval  of  the  poor,  shall  be  given  or  made  to  the  guardian 

Ex  parte       ^^  ^^^  poor,  where  any  such  guardian  shall  be  appointed 

The  Overeecrs  under  the  authority  of  this  act,  but  in  case  any  orders  of 

of  HaRNLEY.  .  1     „  t  1^  .        1  /  • 

removal  or  notices,  shall  happen  by  mistake  to  be  given  or 
sent  to  the  churchwarden  or  overseer,  the  same  shall  be  as 
valid  and  effectual  as  if  given  to  the  guardian,  and  such 
churchwarden  or  overseer,  shall  and  is  hereby  required 
forthwith  to  deliver  the  same  to  the  guardian,  or  shall 
forfeit  forty  shillings  for  his  neglect ;  and  in  all  cases  where 
such  guardian  of  the  poor  shall  be  appointed  as  aforesud, 
neither  the  churchwardens  or  overseers  of  the  poor  shall 
interfere  or  Intermeddle  in  the  care  and  management  of 
the  poor,*'  &c.  It  appeared,  that  the  notice  of  appeal  was 
signed  by  the  guardian  and  overseers  of  the  appellant 
township,  but  the  guardian  had  not  styled  himself  as  such 
guardian,  but  had  signed  the  notice  with  the  others  under 
the  general  title  of  overseer.  The  justices  upon  this  ob- 
jection, dismissed  the  appeal.  It  was  now  submitted,  that 
the  signature  of  the  guardian  was  sufficient,  for  that  although 
he  had  signed  as  an  overseer,  he  was  in  fact  a  guardian,  and 
Reg.  ▼•  Tlie  Inhabitants  of  Rotherham{a)  was  cited. 


Patteson,  J. — It  seems  to  me  perfectly  clear,  that  there 
ought  to  be  no  rule  in  this  case.     The  act  of  Parliament 
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1843. 

Ex  parte  George  Gude.  '     ^ 

Jb  LOOD  moved  for  the  re-admission  of  a  gentleman  of  Under  the  6  & 
the  above  name,  without  giving  the  usual  notices.  It  g^  25,  the  * 
appeared  by  the  affidavits,  that  the  applicant  had  been  an  ^2te  ^^o^der 
attorney,  and  practising  as  such  for  the  last  thirty-six  years,  authomiug  the 
and  had  always  till  the  year  1841,  duly  taken  out  his  issaeacertifi. 
certificate.  In  that  year,  he  forwarded  the  money,  and  ^raey!wh^ 
instructions  to  take  it  out  as  usual  to  his  London  agent,  London  agent 

.  ^>      ^  had  omitted  to 

and  believing  that  this  had  been  duly  done,  continued  to  take  it  out  for 
practise.     Some  circumstances  having  lately  come  to  his  present  year, 
knowledge,  led  him  to  make  inquiries,  when  he  discovered  [^fp^'^*°^ 
that  neither  his  certificate  for  that  year,  nor  for  the  present,  having  been 

•^  r  »   forwarded  to 

for  which  he  had  also  forwarded  the  money,  had  been  taken  him  for  that 

out     Under  these  circumstances,  as  there  was  no  neglect  S^^t  of" 

or  default  on  his  part,  but  only  the  misconduct  of  his  ?!"J|^^[ 

London  agent,  the  Court  would  probably  dispense  with  the  obliging  him  to 
,        ^.  give  any  no- 

usual  notices.  gcea. 

Patteson,  J. — Under  the  law,  as  it  stood,  before  the 
recent  Attorneys'  Act  (a),  I  am  by  no  means  sure  I 
could  have  granted  your  motion  (J).  But  now,  the  form 
of  re-admission  no  longer  exists.  By  the  25th  section  of 
that  act  (c),  the  Court  may  make  an  order  authorising  the 
registrar  to  issue  the  certificate  ^*  upon  such  terms  and  con- 
ditions as  the  Court  shall  think  fit"    The  rule  will,  there* 

(a)  6  &  7  Vict.  c.  73.  of  the  RoUb  in  the  case  of  a  so- 

(6)  See  Ex  parte  Franks,    3  licitor,  or  of  one  of  the  Courts  of 

Dowl.  319.  Queen's  Bench,  Common  Pleas» 

(c)  "  If  any  attorney  or  soli-  or  Exchequer,  or  of  one  of  the 

citor  shall  neglect  to  procure  an  Judges  thereof,  in  the  case  of  an 

annual  stamped  certificate  autho-  attorney,    authorizing   such   re- 

rizing  him   to  practise  as  such  gistrar  to  issue  such  certificate; 

within  the  time  by  law  appointed  and  it  shall  be  lawful  for  the 

for  that  purpose,  then   and  in  Master  of  the  RoUs,  or  for  such 

such  case  the  said  registrar  shall  Court  or  Judge,  to  make  such 

not  afterwards  grant  a  certificate  order,  upon  such  terms  and  con* 

to    such    attorney    or    solicitor  ditions  as  he  or  they  shall  think 

without  the  order  of  the  Master  fit." 

X  X  2 
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V ' 

Ex  parte 
George 

GtTDE. 


fore  be  to  authorize  the  registrar  to  issue  the  certificate  to 
this  gentleman,  on  payment  of  the  arrears  of  duty. 

Rule  accordingly  (a). 


(a)  In  a  subsequent  case  of  Bx 
parte  Daniell,  in  the  present 
Term,  which  came  before  Mr. 
Justice  Wightman,  in  this  Ck)urt, 
that  learned  Judge  expressed  an 
opinion  that  under  the  terms  of 
the  25th  sect,  of  the  6  &  7  Vict, 
c.  73,  one  of  the  conditions  which 
the  Court  or  a  Judge  may  pro- 


perly think  fit  to  impoM  is*  that 
proper  notices  should  have  been 
previously  given,  as  under  the 
old  law.  But  no  decision  wit, 
however,  come  to  in  that  case,  at 
the  applicant  preferred  to  with- 
draw his  motion  and  give  the  re- 
quired notices. 


Wbere  a  came 
b  referred  by 
deed  of  sub- 
mission be- 
tween the 
parties,  con- 
taining a  clause 
that  toe  sub- 
mission may 
be  made  a  rule 
of  Court,  the 
attorneys  of 


Webb,  Public  Ofiicer,  t;.  Taylor. 

frILLES  moved  for  a  rule,  calling  upon  the  plaintiff 
to  shew  cause  why  the  judgment  signed  upon  a  cognovit 
actionem  given  by  the  defendant  should  not  be  set  aside, 
together  with  the  writ  of  ca.  sa.  issued  thereon,  and  why 
the  defendant  should  not  be  discharged  out  of  custody. 
It  appeared,  that  the  action  had  been  brought  in  the  name 
of  the  present  pl^ntiff,  Webb,  as  the  public  officer  of  the 
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piOTisions  of  the  7  Gea  4,  c.  46,  and  that  the  suit  having  IM^^ 
proceeded  as  &r  as  plea  pleaded,  the  defendant,  on  the  Wem 
16th  of  July,  1841,  gave  a  cognovit  in  the  following  form :—  Public^Officw, 

"In  the  Queen's  Bench,  between  Charles  Henry  Webb,      Taylor. 
public  officer  of  the  Manchester  and  Liverpool  Dbtrict 
Bank,  plaintiff,  and  John  Sparrow  Taylor,  defendant 

"  I  confess  this  action,  and  that  the  plaintiff  hath  sustained 
damage  to  the  amount  of  600/.,  besides  his  costs  and 
charges  in  this  behalf  to  be  taxed  by  the  Master,  as  between 
attorney  and  client ;  and  in  case  I  shall  make  default  in 
payment  of  the  sum  of  443/1  13^.,  being  the  amount  of 
the  debt  in  this  action,  together  with  interest  thereon,  &c., 
from  the  14th  of  May  last,  together  with  the  said  costs  on  or 
before  the  16th  of  September  next,  the  plaintiff  shall  b^  at 
liberty  to  enter  up  judgment  for  the  said  sum  of  443/.  13«., 
with  interest,  as  aforesaid,  to  the  time  of  entering  up 
such  judgment  and  costs  as  aforesaid,  &c.,  and  shall  be  at 
liber^  thereupon  forthwith  to  sue  out  execution  for  the 
same,  &c.  :  And  I  hereby  agree  to  withdraw  the  plea 
pleaded  in  this  action ;  and  I  undertake  not  to  bring  any 
writ  of  error,  or  file  any  bUl  in  equi^,  or  obtain  any 
summons  or  rule  of  Court  to  set  aside  any  proceedings  for 
irregularity  or  otherwise,  or  do  any  other  matter  or  thing 
whereby  the  plaintiff  may  be  delayed  in  entering  up  his 
judgment,  and  enforcing  execution  or  executions  upon 
de&ult  made  as  aforesaid,"  &c 

On  the  9th  of  September,  1843,  judgment  was  signed, 
and  on  the  4th  of  October,  a  capias  ad  satis&ciendum  was 
issued,  by  virtue  of  which  writ  the  defendant  was  taken  into 
custody  on  the  6th  of  October.  On  the  28th  of  October, 
an  application  for  the  dischaige  of  the  defendant  was  made 
to  a  Judge  at  Chambers,  but  rejected.  The  present  motion 
was  made  on  the  4th  of  November.  The  grounds  upon 
which  the  application  was  rested,  were,  first,  that  although 
Webb  had  ceased  to  be  the  public  officer  of  the  Manchester 
and  Liverpool  District  Bank  before  the  9th  of  September, 
1843,  when  judgment  was  signed,  the  name  of  his  sue- 
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V. 

Taylob. 


1843.  ceflBor  had  not  been  entered  on  the  record  in  pursuance  of 
"^^^^  the  7  Geo.  4,  c.  46,  s.  9,  and  that  the  judgment  was 
PnWic  OfBoer,  therefore  wrongly  signed ;  and,  secondly,  that  the  de- 
fendant, at  the  time  of  his  arrest  was  privileged  as  an 
attorney  conducting  a  cause  before  an  arbitrator.  Upon 
the  latter  point,  the  affidavit  stated,  that  the  defendant  was 
an  attorney  of  the  Court  of  Exchequer ;  that  before  and  at 
the  time  of  his  arrest,  an  action  of  replevin  had  been  com- 
menced, and  was  then  pending  in  the  Court  of  Exchequer 
between  two  persons  named  Hand  and  Asprey,  and  that  in 
that  action  the  defendant  was  retained  by  Hand  as  his 
attorney ;  that  by  an  agreement  in  writing  made  between 
the  parties  to  that  suit,  it  was  agreed  that  the  cause  should 
be  referred  to  the  award  of  one  B.,  of  Leeds,  and  that  in 
the  said  agreement  was  contained  a  term,  that  the  said 
submission  to  arbitration  should  be  made  a  rule  of  Court; 
that  an  appointment  was  made  by  B.,  the  arbitrator,  to 
enter  upon  the  reference  on  the  5th  of  October,  and  that 
the  deponent  attended  before  the  arbitrator  in  pursuance 
of  that  appointment  on  that  day  ;  that  while  he  was 
actually  in  attendance  upon  the  arbitrator  as  attorney,  the 
sherijBT's  officer  entered  the  room,  called  him  aside,  and 
arrested  him  on  the  ca.  sa.  issued  in  this  action. 
A  rule  nisi  having  been  granted. 
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'^obtain  any  summons  or  rule  of  Court  to  set  aside  any  1843. 
proceeding  for  irregularity  or  otherwise."  Morris  v.  ^^^ 
Jones  {a\  and  Heath  v.  Brindley  (4),  shewed  that  such  a  PobHc  Officer, 
term  was  binding  upon  him,  and  could  not  be  avoided  by  Tayu>r. 
any  supposed  illegality  of  such  a  contract  Secondly,  as  to 
the  irregularity  itsel£  It  was  contended,  that  the  judg- 
ment had  been  improperly  entered  in  the  name  of  Webb, 
the  nominal  plaintiff,  he  having  ceased  to  be  the  public 
officer  of  the  banking  company,  by  whom,  in  reality,  the 
action  was  brought.  The  9th  section  of  the  7  Geo.  4, 
c  46,  provides,  ^^  that  the  death,  resignation,  removal,  or 
any  act  of  such  public  officer,  shall  not  abate  or  prejudice 
any  such  action,  suit,  indictment,  information,  prosecution, 
or  other  proceeding  commenced  against  or  by  or  on  behalf 
of  such  copartnership,  but  the  same  may  be  continued, 
prosecuted  and  carried  on  in  the  name  of  any  other  of  the 
public  officers  of  such  copartnership  for  the  time  being." 
It  was  to  be  observed,  that  this  was  a  statute  passed  for  the 
protection  of  such  co-partnerships  as  came  within  its  pro- 
visions: the  clear  object  of  this  clause  was  to  save  their 
rights,  and  the  Court  would,  therefore,  deem  its  enactments 
to  be  directoiy  only,  and  not  compulsory.  This  was  not 
like  the  ordinary  case  of  the  death  of  the  party  actually 
interested  in  the  cause ;  but  the  co-partnership  were  in 
truth  the  real  plaintifis,  and  whether  they  sued  by  the  name 
of  one  or  other  public  officer,  was  quite  immaterial.  Thirdly, 
as  to  the  privilege  of  the  defendant  The  submission  to 
reference  was  a  mere  private  agreement  between  the  parties 
not  sanctioned  by  the  authority  of  any  Court,  for  although 
by  the  affidavits,  it  appeared,  that  the  deed  of  submission 
contained  a  term  that  the  agreement  might  be  made  a  rule 
of  Court,  it  was  not  sworn,  that  that  step  had  been  taken. 
The  privilege  of  a  witness  depended  upon  the  necessity  for 
his  attendance,  and  that  necessity  was  only  to  be  relied 
upon  in  cases  where  a  subpoena  might  have  been  obtained, 

(a)  2  B.  &  C.  242 ;  S.  C.  3  D.  &  R.  603. 

(b)  2  Ad.  &  Ell.  365 ;  See  S.  C.  4  N.  &  M.  235. 
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1848.  and  his  attendance  compelled.  Spencey.  Stuart  (a),  was 
Wbm  distinguishable  from  this  case.  There  the  Court  held,  that 
Fdilie  Oflicer,  ^  witness  was  privileged  from  arrest  while  in  attendance 
Taylok.  upon  an  arbitrator  in  a  cause  referred  under  an  order  of 
Nisi  Prius.  There,  therefore,  the  proceedings  before  the 
arbitrator  were  sanctioned  by  the  Court,  but  here  no  such 
sanction  had  been  procured.  Besides,  in  this  case,  the 
defendant  had  waived  his  right  to  raise  this  objection; 
first,  because  he  had  entered  into  terms  of  compromise 
with  the  plaintiff's  attorney ;  and,  secondly,  by  reason  of 
the  lapse  of  time  between  his  arrest  and  his  application  at 
Chambers,  to  be  discharged.  The  affidavits,  in  answer, 
stated,  that  the  sheriff's  officer,  at  the  request  of  the  de- 
fendant, had  taken  him  to  the  plaintiff's  attorney,  and  that 
he  had  held  a  communication  with  him  as  to  the  terms  on 
which  he  might  obtain  his  liberty ;  and  that  he  had  left  on 
an  understanding  that  he  was  to  enter  into  a  correspondence 
with  a  friend  to  advance  the  money  necessary  to  procure 
his  discharge,  and  to  satisfy  the  judgment.  Further,  he 
had  never  suggested  any  claim  of  privilege  until  his  appli- 
cation at  Chambers.  LasUy,  as  to  the  rule  to  amend  the 
record.  It  was  proposed,  in  the  event  of  the  Court  being 
of  opinion  that  a  suggestion  was  necessary,  to  amend  the 
record  and  the  ca.  sa.     The  right  of  the  plaintiff  to  amend 
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the  debt  was  stated  in  the  declaration  to  be  due  to  the  1848. 
company,  and  by  sect.  1 2,  of  the  statute,  the  judgment  when  y^^^ 
obtained  by  a  defendant  in  an  action  by  the  public  officer,  ^'***®  CMBcer, 
was  made  available  against  the  company,  and  not  against  Taylor. 
the  public  officer.  The  bankruptcy  of  the  public  officer 
was  no  answer  to  an  action  by  the  company,  for  the  com- 
pany were  the  real  parties  to  the  suit  Besides,  it  was 
compulsory  that  the  company  should  sue  or  be  sued  by  their 
public  officer,  Steward  v.  Greaves  (a).  Where  therefore 
so  many  provisions  were  made  for  the  safety  of  copartner^ 
ships  of  this  nature,  it  was  essential  that  proceedings  by 
such  co-partnerships  should  be  conducted  strictly  in  ac- 
cordance with  the  provisions  of  the  statute,  made  for  the 
regulation  of  their  proceedings.  The  Court,  therefore, 
would  not  allow  the  company  to  proceed  to  judgment  in 
the  name  of  a  person  who  was  no  longer  their  authorized 
agent ;  nor,  on  the  other  hand,  would  a  person,  originally 
the  representative  of  a  company,  be  allowed  to  proceed  to 
judgment,  after  he  had  lost  the  character  in  which  his  name 
had  been  introduced  on  the  record,  in  a  manner  possibly 
opposed  to  the  interests  of  the  company,  and  uncontrolled 
by  them.  It  was  obvious  that  in  this  case,  the  cognovit 
had  been  in  reality  given  to  the  company  substantially  for 
their  benefit :  to  entitle  them  to  enforce  the  remedy  given  to 
them,  they  must,  under  the  circumstances  of  this  case,  enter  a 
suggestion  to  supply  the  name  of  their  existing  public  officer. 
Then,  secondly,  supposing  an  irregularity  to  have  been  com- 
mitted, had  the  defendant,  by  the  cognovit,  concluded  himself 
from  taking  advantage  of  it  The  clause  by  which  it  was 
sought  to  deprive  the  defendant  of  the  opportunity  of  taking 
the  objection  now  raised,  had  been  invented  at  a  time,  when 
it  was  common  to  sue  out  writs  of  error  for  the  purpose  of 
delay,  in  order  to  avoid  such  delay ;  and  under  the  existing 
state  of  things,  it  was  altogether  inoperative.  Besides,  the 
"  proceedings"  which  were  referred  to  must  be  taken  to  be 
(a)  2  Dowl.  485,  N.  S. ;  S.  C.  10  M.  &  W.  711. 
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1848.  proceedings  under  the  7  Gea  4,  a  46 ;  but  the  proceedings 
Webb  ^^^  sought  to  be  set  aside,  were  absolutely  in  contravention 
Public  Officer,  of  the  provisions  of  that  statute.  The  stipulation,  however, 
Taylob^  was  totally  void,  for  it  was  an  illegal  agreement.  An 
agreement  that  a  party  shall  not  bring  an  action  to  enforce 
his  right,  but  shall  leave  that  right  to  be  ascertained  by  an 
arbitrator,  is  illegal  [PattesoHj  J. — I  never  heard  that 
such  an  agreement  was  illegal.  The  Courts  have  only 
determined  that  they  would  not  be  ousted  of  their  juris- 
diction. In  such  a  case,  if  the  party  persists  in  bringing 
suit,  an  action  may  be  brought  for  the  breach  of  his  agree- 
ment. The  principle  is  not  that  the  party  shall  not  deprive 
himself  of  his  right,  but  that  the  Court  will  not  be  ousted 
of  its  jurisdiction.]  This  was  a  case  which  fell  within  that 
principle,  and  the  Court  would  hold,  that  if  the  defendant 
possessed  a  right  he  was  entitled  to  enforce  it,  and  would 
not  encourage  such  agreements  as  that  which  had  been  sug- 
gested to  have  been  made  in  this  instance.  The  question 
was  discussed  in  Nichols  v.  Roe  (a),  and  there  Lord 
Brouffham  seemed  to  intimate  the  prevailing  opinion  to  be, 
that  such  an  agreement  was  not  valid.  In  Co,  LUt  145,  b. 
and  282,  6,  it  is  said,  ^^  that  an  agreement  that  a  distress 
for  rent  should  not  be  replevisable,  shall  not  prevent  the 
sherifip   from   replevying   the  goods  notwithstanding,   for 
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attorney  given  by  6.,  to  confess  judgment,  &&,  and  also  to  1848. 
enable  the  party  to  whom  it  was  given  to  issue  execution  Wem 
on  any  judgment,  although  B.  should  die,  without  scire  P»*^  OiEcer, 
fecias ;  that  notwithstanding  the  agreement,  execution  after  Taylob. 
the  death  of  B.  could  not  be  issued  without  a  scire  fecias. 
[Pattesarif  J. — I  never  heard  yet  that  an  agreement  of  a 
defendant,  that  the  plaintiff  may  issue  execution  after  a 
year  and  a  day  without  a  scire  fecias  is  not  binding.]  It 
was,  at  all  events,  submitted,  that  the  agreement  contained 
in  this  cognovit  could  not  authorize  the  entering  up  of  a 
judgment  in  the  name  of  a  person,  who  was  no  longer  a 
party  to  the  record.  Thirdly,  the  defendant  was  entitled 
to  be  discharged  on  the  ground  of  his  privilege.  The  case 
fell  within  the  rule  contended  for  on  the  other  side  that 
privilege  fh>m  arrest  existed  only  where  the  attendance  of 
the  party  was  compulsory,  for  there  being  in  this  case  an 
action  actually  pending,  which  was  referred  upon  the  terms 
that  the  deed  of  submission  should  be  made  a  rule  of 
Court,  the  case  fell  within  the  provisions  of  the  3  &  4 
Wm.  4,  c.  42,  ss.  39  and  40  (a),  for  the  witnesses  might  be 
compelled  to  attend  by  subpoena.  The  case,  therefore, 
fell  within  the  authority  of  Spence  v.  Stuart^  and  the  feet 
that  the  deed  of  submission  had  not  been  made  a  rule  of 
Court,  as  well  as  the  distinction  that  in  that  case  the  refer- 
ence was  under  an  order  of  Nisi  Prius,  was  immaterial 
{Pattesony  J. — There  was  this  difference  before  the  act  of 
the  3  &  4  Wm.  4,  c.  42  ;  that  under  an  order  of  Nisi  Prius, 
and  also  under  an  order  of  a  Judge  made  in  a  cause,  a 
witness  was  compellable  to  attend  before  an  arbitrator; 

(a)  Section  40,  eoacts,  "That  such  agreement,  or  for  any  Judge, 

when  any  reference  shall  have  by  rule  or  order  to  be  made  for 

been  made  by  any  such  rule  or  that  purpose,  to  command   the 

order  as  aforesaid,  or  by  any  sub-  attendance    and  examination  of 

mission  containing  such  agree-  any  person  to  be  named,  &c.,  and 

ment  as   aforesaid,  it  shall    be  the   disobedience    to    any   such 

lawful  for  the  Court  by  which  rule  or  order,  shall  be  deemed  a 

such  rule  or  order  shall  be  made,  contempt  of  Court,"  &c. 
or  which  shall  be  mentioned  in 
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1848.       but  in  the  case  of  a  sabmisBion  to  reference  a  witness  ooold 


Wbbb 


not  be  compelled  to  attend.  The  protection  of  a  witness 
Pidilie  OSber,  seems  to  be  founded  upon  the  suggestion  that  a  person 
Tayuhl  properly  in  attendance  ought  not  to  be  prejudiced  in  his 
own  interests  by  his  attendance;  but  that  where  he  at- 
tended voluntarily,  he  ought  not  to  be  protected.  But 
since  that  act,  it  is  clear,  that  under  a  deed  of  submission 
such  as  this,  the  attendance  of  a  witness  may  be  compelled 
by  subpoena.  Then  when  a  man  may  be  compelled  to 
attend,  although  in  &ct  he  attends  voluntarily,  his  privilege 
still  holds ;  therefore,  a  witness  in  this  case,  in  the  position 
of  the  defendant,  would  be  privileged.  If  then,  this  is  a 
case  in  which  a  witness  would  be  privileged,  it  is  also  a 
proceeding  in  which  the  attorney  would  be  protected  ; 
because  we  always  find  that  where  a  witness  is  protected, 
there  also  the  parties  and  the  attorney  would  be  protected. 
The  power  of  compelling  the  attendance  of  witnesses  gives 
to  the  proceedings  of  an  arbitrator,  even  though  no  action 
is  pending,  a  judicial  character,  and  protects  the  parties 
attending  on  them.]  Thirdly,  as  to  the  supposed  waiver. 
The  affidavits  of  the  defendant  produced  in  answer  to  those 
sworn  in  support  of  the  rule  for  the  amendment,  denied 
that  the  defendant  had  ever  entered  into  any  terms  of 
compromise;    and  even  upon  the  plaintiflTs  affidavits,  it 
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cannot  by  laches,  prevent  himself  from  takmg  advantage  of  1848. 
the  illegality  of  his  arrest  If  there  is  any  case  in  which  Wbm 
that  rule  would  apply,  it  is  a  case  of  privilege.  If  the  PoMic  OMoir, 
arrest  is  illegal,  ab  initio,  the  illegality  cannot  be  waived.  Taylor. 
This  is  shewn  by  the  circumstance,  that  a  sheriff  cannot  be 
sued  for  an  arrest  illegal  on  the  ground  of  privilege,  unless 
malice  is  shewn.]  ClarKs  case  {a)  was  referred  to.  The 
regular  course,  according  to  ancient  practice,  would  have 
been,  no  doubt,  to  sue  out  a  writ  of  privil^e,  and  by 
means  thereof  the  ca.  sa.  would  have  been  superseded ;  but 
as  in  the  case  of  the  writ  of  audit&  querela,  the  Court  now 
granted  that  relief  upon  summaiy  motion,  which  formerly 
had  been  given  upon  the  more  formal  mode  of  proceeding. 
The  forms  of  writs  of  privilege  were  to  be  found  in  RastdWs 
Ent,  pp.  469,  481,  and  they  were  also  referred  to  in  Com. 
Dig.  tit. "  PrivUeffe/'  (A  3).  To  the  writ  of  privilege,  there 
was  no  Statute  of  Limitations,  and  the  Court  would  not,  in 
this  case,  impose  a  limitation  of  twenty-three  days,  namely, 
the  period  which  had  elapsed  from  the  arrest  of  the  de- 
fendant to  the  time  of  his  application  at  Chambers,  upon 
his  right  to  be  discharged.  Fourthly,  in  the  affidavit  in 
answer  to  the  plaintiff's  rule  to  amend,  it  was  sworn  by  the 
defendant,  that  he  did  not  believe  that  the  person  whose 
name  was  proposed  to  be  substituted  on  the  record  for  that 
of  Webb,  had  been  properly  appointed.  It  ought  to  be  left 
open  to  the  defendant,  therefore,  to  traverse  the  legality  of 
his  appointment  It  had  been  held  in  the  Court  of  Ex-- 
chequer,  in  a  case  of  Watson  v.  Quilter{b),  that  an  answer 
in  the  nature  of  a  plea  might  be  given  to  a  suggestion ; 
and  it  would,  therefore,  be  unjust  to  the  defendant  to  allow 
this  record  to  be  amended,  unless  the  Court  also,  by  setting 
aside  the  judgment,  gave  the  defendant  an  opportunity  of 
traversing  the  title  of  the  plaintiff  proposed  to  be  introduced 
to  the  record.  Watson  v.  Quilter  was  a  case  of  an  appli* 
cation,  under  the  Middlesex  Court  of  Requests'  Act,  to 

(a)  5  Rep.  64.  1  Dowl.  45S,  N.  S. ;   S.  C.    4 

(b)  Ante,  p.  244 ;  See  S.  C.  11      Scott,  N.  R.  402 ;  See  S.  C.  3  M. 
M.&W.760.  Vide BeUv.r^kett,     9t  G.  785. 
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1843.  suggest  upon  the  record,  with  a  view  to  deprive  the  pUdn- 
Wbbb  ^'^  ^^  costs,  that  the  parties  were  resident  in  the  county  of 
Public  Officer,  Middlesex,  and  the  Court  held  such  a  suggestion  to  be 
Taylob.  traversable.  [Patteum^  J. — There  the  matter  proposed  to 
be  suggested  was  matter  of  substance ;  here  it  is  mere 
form*]  The  case  of  Newnham  v.  Law  was  distinguishable 
from  this ;  there  the  object  of  the  amendment  was  to  strike 
out  the  name  of  a  person  who  was  dead ;  here  it  was  to 
introduce  an  entirely  new  party  to  the  record.  [Piittesany 
J. — ^It  is  hard  to  say  that  it  is  a  new  person  proposed  to  be 
introduced,  because  the  statute  directs  that  in  such  a  case, 
on  the  removal  of  one  officer,  the  action  shall  go  on  in  the 
name  of  another.  The  banking  company,  however,  are  in 
truth  the  real  parties  to  the  suit]  The  Court,  at  all 
events,  would  enable  the  defendant  to  traverse  the  right  of 
the  public  officer,  whose  name  was  to  be  introduced  to  the 
record,  to  sue  on  behalf  of  the  company. 


Patteson,  J. — It  appears  to  me,  that  in  this  case,  the 
defendant  is  entitled  to  be  discharged  out  of  custody,  on 
the  ground  of  privilege.  I  have  already  stated  why  I  think 
it  is  a  case  in  which  the  rule  respecting  privilege  applies. 
There  would  have  been  some  difficulty  in  coming  to  that 
conclusion  before  the  passing  of  the  act,  3  &  4  Wm.  4,  c.  42. 
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out  after  twenty-three  days  from  the  dme  of  the  arrest  of  1843. 
the  defendant  Therefore,  I  do  not  see,  that  the  lapse  of  ^"""^^^^^^ 
time,  in  this  case,  between  the  arrest  and  the  defendant's  Public  Ofltoer, 
application  to  be  discharged,  is  at  all  important  I^  Taylor. 
indeed,  any  terms  had  been  agreed  upon,  and  so  the 
defendant  had  prejudiced  the  other  party,  that  might  have 
been  a  reason  why  this  motion  should  not  have  been  made, 
but  I  collect  from  the  affidavits  that  no  such  agreement 
was  made,  and  I  think,  therefore,  that  this  rule  must  be 
made  absolute  for  discharging  the  defendant  out  of  custody. 
With  respect  to  that  part  of  the  rule  which  calls  upon 
the  Court  to  set  aside  the  judgment  in  this  case,  I  have 
some  difficulty.  That  difficulty  does  not  arise  with  re- 
gard to  the  question  whether  or  not  the  name  of  another 
public  officer  of  the  banking  company  ought  to  be  sub- 
stituted for  that  of  Webb,  because  I  take  it,  that  the  pro- 
visions of  the  Stat  7  Geo.  4,  c.  46,  s.  9,  are  compulsory, 
and  the  Court  of  Exchequer  having  determined  that  the 
action  must  be  brought  in  the  name  of  a  public  officer, 
I  think  that  Webb  being  no  longer  the  person  who  is 
the  public  officer  of  this  company,  the  name  of  some  other 
public  officer  ought  to  be  substituted  on  the  record  for  his. 
The  entering  up  of  judgment  in  the  name  of  the  person  to 
whom  this  cognovit  was  given  as  the  public  officer  of  the 
company,  he  having  ceased  to  be  such  public  officer,  is 
erroneous,  for  the  c(^ovit  was  in  truth  given  to  the  com- 
pany, and  that  being  so,  the  name  of  some  other  person 
ought  to  have  been  substituted  for  that  of  the  individual 
whose  name  was  originally  on  the  record,  he  having  no 
longer  any  connection  with  the  proceedings,  and  the  judg- 
ment is  in  that  respect  irregular.  Then  the  question  is, 
whether  or  not,  this  cognovit  does  not  preclude  the  de- 
fendant from  taking  this  objection.  The  observations  of 
Lord  Broughaniy  in  Nichols  v.  Rocy  and  of  Lord  Denman^  in 
Heath  v.  Brindlet/^  would  require  that  some  consideration 
should  be  given  to  this  point,  if  it  were  necessary  to  deter- 
mine it     But  I  do  not  think  that  it  is  necessary  that  I 
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1843.  should  enter  into  it  on  this  occasion,  because  I  feel  clear, 
^JJ>J~^^  that  in  this  case,  the  motion  for  leave  to  amend  ought  tQ 
Pnblio  Oflioer,  be  allowed :  I  can  see  no  difficulty  at  all  upon  the  subject* 
Taylok.  The  substitution  of  the  name  of  one  public  officer  for  that 
of  another  ought  not  to  be  allowed  to  be  traversed,  the 
real  parties  are  the  banking  company,  and  they  ought  to 
be  allowed  to  make  the  substitution  which  they  propose. 
Then,  whether  or  not  the  terms  of  this  C(^ovit  apply  to 
such  an  irregularity,  or  if  they  do,  whether  they  are  l^al, 
or  such  as  the  Court  will  not  allow  to  be  acted  on ;  I  do 
not  think  it  necessary  to  determine ;  because,  at  all  events, 
this  is  sufficient  to  induce  me  to  make  the  rule  to  amend 
absolute  without  costs ;  and  if  that  is  so,  it  is  immaterial 
whether  there  was  or  was  not  an  irregularity.  I  think, 
therefore,  that  the  rule  must  be  made  absolute  for  the  dis- 
charge of  the  defendant,  on  the  ground  of  privilege ;  and 
that  the  plaintiff's  rule  for  leave  to  amend  must  also  be 
made  absolute,  without  costs. 


Martin  applied  that  the  defendant's  rule  should  be  made 
absolute  with  costs.  The  defendant  had  shewn  an  irre- 
gularity in  the  proceedings  of  the  plaintiff,  and  those  pro- 
ceedings were  in  effect  set  aside.  The  result  of  the  de- 
cision which  had  been  pronounced,  was  as  if  the  Court  had 
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1843. 


Sherran  v.  Marshall  and  Another. 


A  N  application  was  made  to  set  aside,  with  costs,  a  judg-  A  warrant  of 

ment  signed,  and  execution  issued  on  a  warrant  of  attorney  tain^^adauie 

less  than  ten  years  old,  given  by  the  defendants  in  the  ^J^^^^^ 

above  cause,  on  the  ground  that  more  than  a  year  and  a  wbomitwaa 

day  had  elapsed  since  the  date  of  the  warrant,  and  no  leave  applying  to  the 

of  the  Court  had  been  obtained  for  signing  judgment  in  judgroem,*iSd 

pursuance  of  Reg.  Gen.,  H.  T.,  2  Wm.  4,  r.  1,  s.  73.  The  ap-  gj^®  ^"^^^ 

plication  was  also  made  on  the  ground  of  an  excessive  levy ;  ttanding  a 

but  it  becomes  unnecessary  to  consider  that  point,  as  it  might  have 

was  disposed  of  in  another  shape  (a).      The  warrant  of  ^S^Ut 

attorney  contained  in  the  defeazance,  the  following  clause,  Jv<%™«nt 

"  And  the  said  George  James  Marshall  and  William  Charles  execution 

Hall  also  consent  and  agree,  that  such  judgment  so  to  be  ten  years  from 

entered  up  as  aforesaid,  may  be  entered  up  by  the  said  Jj^.^^  ^J|^ 

H.  Sherran,  his  executors,  administrators,  or  assigns,  without  regular,  al- 

.       ,        though  no 
it  being  necessary  for  him  or  them  to  make  any  application  appl&ation 


to  the  Court  of  Queen's  Bench,  notwithstanding  a  greater  ^  thrSwt 

length  of  time  than  one  year  and  one  day  may  have  elapsed 

from   the   date   and   execution  of  the  within   warrant  of 

attorney  to  the  time  of  entering  up  such  judgment,  any 

law,  statute,  or  ordinance,  or  any  rule  or  regulation  of  the 

Court  of  Queen's  Bench,  to  the  contrary  notwithstanding." 

The  question  was,  whether  this  stipulation  was  valid. 

JErle  and  Fish  shewed  cause.  A  stipulation  of  this  kind 
is  binding.  It  is  similar  to  the  one  usually  inserted  in 
warrants  of  attorney,  dispensing  with  the  necessity  of  a 
scire  facias  to  revive  the  judgment  after  the  lapse  of  a  year 
and  a  day  from  its  being  signed,  Morris  v.  Jones  (&),  Heath 
V.  Brindley{c)y  Hiscocks  v.  Kemp{d).  Indeed  those  cases 
are  stronger  than  the  present  one,  for  a  defendant  may 

(a)  An  issue  was  directed  to  (c)  2  Ad.  &  EU.  366 ;  See  S.  C. 

try  the  question  of  excess.  4  N.  &  M.  235. 

(6)  2B.  &C.  242;  SeeS.  C.  3  (d)  3  Ad.  &  Ell.  676 ;  SeeS.C. 
D.  3eR.603.  5N.  &M.  113. 
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plead  to  a  scire  facias,  whereas  this  application  to  the 
Court,  which  it  is  sought  to  make  indispensable,  is  in  the 
case  of  a  warrant  of  attorney  less  than  ten  years  old,  (as  is 
and  Another,  the  present,)  a  mere  ex  parte  application,  to  which  no 
cause  can  be  shewn,  as  no  notice  is  given  to  the  other  party 
that  it  will  be  made. 

R,  V.  Richards  and  Cleasbt/y  in  support  of  the  rule.  The 
question  is,  whether  by  agreement,  parties  can  abrogate  an 
express  rule  of  this  Court.  In  no  cases,  should  such  an  at- 
tempt be  viewed  with  a  more  jealous  eye,  than  as  regards  war- 
rants of  attorney.  If  such  a  clause  as  this,  which  authorizes 
judgment  to  be  signed  and  execution  to  be  issued,  "any 
law,  statute,  or  ordinance,  or  any  rule  or  regulation  of  the 
Court  of  Queen's  Bench,  to  the  contrary  notwithstanding ;" 
be  held  valid :  it  will  be  difficult  to  say,  that  a  clause  dis- 
pensing with  the  attestation  of  an  attorney  under  the 
1  &  2  Vict.  c.  110,  s.  9,  is  not  also  binding.  If  this  clause 
be  good  at  all,  it  is  equally  good  when  the  warrant  of  at- 
torney is  above  ten  years  old ;  and  there  the  rule  is  only 
to  shew  cause.  The  question  is  not  one  of  contract 
between  the  parties,  but  whether  a  rule  of  Court  can  be 
dispensed  with  by  private  agreement,  independent  of  the 
Court 
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application  to  this  Court  for  leave  to  sign  the  judgment.        1843. 
Now,   without   laying  down  any  general  rule  as  to  the      8„erran 
extent  to  which  parties  may  dispense  with  the  observance  »• 

of  a  rule  of  Court,  by  means  of  an  agreement  between  and  Another, 
themselves,  I  think  that  there  is  nothing  so  manifestly 
illegal  or  detrimental  to  the  party  in  the  stipulation  now 
before  me,  as  to  compel  me  to  say,  that  it  is  wholly 
nugatory.  The  defendants  would  have  no  notice  of  the 
.  proceedings,  the  necessity  of  which  it  professes  to  supersede; 
it  being  a  mere  ex  parte  application  to  the  Court,  founded 
upon  the  ordinary  affidavits  that  the  defendant  is  still  living, 
and  the  money  unpaid.  That  being  so,  it  seems  to  me,  that 
looking  at  the  analogy  which  the  cases  aflTord,  where  the 
Court  have  permitted  parties  to  dispense  with  a  scire  &cias 
after  the  lapse  of  a  year  and  a  day  fix)m  the  judgment 
signed,  I  cannot  say,  that  this  is  such  an  irregularity  as 
would  justify  me  in  setting  aside  the  judgment.  The  rule 
must,  therefore,  be  discharged. 

Rule  dischai^d  (a). 

(a)  As  to  the  agreement  of  par-      the  Court,  see  the  case  of  Webb  v. 
ties  ousting  the  jurisdiction  of      Taylor,  ante,  p.  676. 


Brooks  v.  Parsons. 


Jt  •    V.  LEE  shewed  cause  against  a  rule  obtained  by  Where  in  a 


fV.  J.  Alexandery  in  last  Trinity  Term,  calling  on  the  plain-  ^^J^^lMoes 

tiff  to  shew  cause  why  the  judgment  signed  in  this  cause,  »re  joined,  a 

and  all  subsequent  proceedings  thereon,  should  not  be  set  diet  is  taken 

aside,  and  in  the  meantime  proceedings  be  stayed.     The  tiff,  sub^  to 

action  was  in  debt  for  50i  19*.  9d.,  for  work  and  labour  ^^aHrirf^a.^ 

and  materials ;  to  which  the  defendant  pleaded,  except  as  ^^*  'J^<^  ^ 

▼erdict  to  be 
entered  for  such  sum  as  he  shall  find  to  be  really  due,  &c,  the  costs  of  the  cause  to  abide  the 
event  of  the  certificate :"  and  the  arbitrator  certifies  that  "a  yerdict  shall  be  entered  in  the 
cause  for  the  plaintiff  for  the  sum  of  141.  ]6f.  BdL"  but  does  not  find  on  such  issue;  the  cer- 
tificate is  bad. 

Where  a  party  has  allowed  a  term  to  intenrene  without  applying  to  set  aside  an  award ;  and 
judgment  is  signed  in  pursuance  of  it,  it  is  still  competent  to  him  to  nofe  to  set  aside  the 
judgment. 

Y  Y   2 
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1843. 
Brooks 

V. 

Paasons. 


to  195.  4d.,  nunquam  indebitatus,  payment,  and  also  a  set- 
off; and,  as  to  the  19*.  4d.,  payment  into  Court  The 
plaintiff  denied  the  payment  and  set-off;  joined  issue  on 
nunquam  indebitatus,  and  took  the  1 9s,  4.d.  out  of  Court, 
entering  a  nolle  prosequi  as  to  that  sum.  At  the  trial, 
before  Ershiney  J.,  at  the  Spring  Assizes  for  the  county  of 
Stafford,  held  on  the  11th  of  March,  1843,  a  verdict  was 
taken  for  the  plaintiff  in  the  cause,  for  the  debt  in  the  de- 
claration, with  one  shilling  damages,  and  forty  shillings  costs, 
subject  to  the  award  or  certificate  of  a  barrister.  An  order 
of  Nisi  Prius  was  drawn  up  reciting  the  verdict,  and  direct- 
ing the  arbitrator  ^^  to  take  into  consideration  the  matters 
in  difference  in  this  cause  between  the  parties,  and  if  he 
shall  find  that  the  plaintiff  is  entitled  to  recover  any  debt 
in  this  cause,  then  he  is,  by  his  award  or  certificate,  to 
ascertain  the  true  amount  thereof,  and  to  direct  a  verdict 
to  be  entered  for  such  sum  as  he  shall  find  to  be  so  really 
due,  instead  of  the  above  nominal  debt,  with  damages  one 
shilling  for  the  detention  thereof,  and  with  forty  shillings 
costs ;  but  if  he  shall  find  that  the  plaintiff  is  not  entitled 
to  recover  any  debt  at  all,  then  the  above  conditional  ver- 
dict to  be  void,  and  instead  thereof,  a  verdict  is  to  be  entered 
for  the  said  defendant"  The  order  also  directed,  "  that  the 
costs  of  this  cause  do  abide  the  event  of  the  said  award  or  cer- 
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a  verdict  should  be  entered  in  the  cause  for  the  said  plain-     ^  1B43. 
tiff,  for  the  sum  of  14^  I6s.  ScL,  with  one  shilling  damages 
for  the  detention  of  the  said  debt,  and  forty  shillings  costs." 
In  Easter  Term,  a  rule  had  been  obtained  for  enlarging  the 
time  for  ten  days,  and  referring  the  matter  back  to  the  ar- 
bitrator, but  this  was  not  founded  on  the  informality  of  the 
certificate.     On  the   17th  of  May,  judgment  was  signed 
generally  for  the  plaintiff,  and  costs  taxed  for  him  upon  all 
the  issues.     It  was  now  submitted,  that  the  certificate  was 
good,  and  the  judgment  therefore  regularly  signed.     The 
arbitrator  had  directed  a  verdict  for  the  plaintiff  generally, 
for  a  certain  sum,  and  must,  therefore,  have  found  all  the 
issues  against  the  defendant.     It  was  not  necessary  he 
should  do  so  in  express  terms,  if  the  effect  of  his  decision 
was  to  negative  the  issues  which  the  defendant  had  to  prove. 
In  Bourke  v.  Lloyd  (a),  which  is  relied  on  by  the  other 
side,  it  does  not  appear  that  the  arbitrator  had  power  to 
direct  a  verdict  for  the  plaintiff.    In  point  of  fact,  he  merely 
awarded,  ^^  that  the  plaintiff  had  good  cause  of  action  against 
the  defendant,  and  that  the  defendant  should  pay  to  the 
plaintiff  the  sum  of  20/1,  together  with  the  costs  of  the  action 
and  reference."     But  in  the  present  case,  by  directing  a 
verdict  for  the  plaintiff,  for  a  sum  certain,  the  arbitrator 
must  have  found  the  issues  against  the  defendant,  for  other- 
wise if  he  had  found  either  of  the  defendant's  pleas  to  be 
true,  the  verdict  would  have  been  for  the  defendant     If 
this  were  a  valid  objection,  it  ought  to  have  been  urged 
when  application  was  made  to  the  Court  in  the  first  instance. 
The  defendant  ought  not  to  have  lain  by,  and  to  have  per- 
mitted his  opponent  to  incur  additional  and  unnecessary 
costs.     It  was  quite  clear  that  the  defendant  could  not  set 
aside  the  award,  having  allowed  a  Term  to  intervene ;  but 
this  motion  was,  in  effect,  to  do  so,  and  the  Court  would 
not  allow  a  party  to  effect  that  indirectly  which  he  could 
not  do  directly.    Indeed  the  present  motion  is  misconceived, 

(fl)  2  Dow\.  452.  N.  S. ;  S.  C.       1018,  N.  S. ;  S.  C.  U  M.  &  W. 
10   M.   &   W.   550;    See   S.   P.      4/7. 
Pearson  v.   Archbold,    2    Dowl. 
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for  it  should  be,  if  at  all,  to  refer  the  certificate  back  to  the 
arbitrator,  under  the  clause  to  that  effect  in  the  order  of 
reference. 

W.  J.  Alexander,  in  support  of  the  rule.     The  order  of 
reference  expressly  states,  that  the  costs  of  the  cause  axe  to 
abide  the  event  of  the  certificate.     It  was  therefore  incam- 
bent  on  the  arbitrator,  to  find  specifically  on  each  issue,  in 
order  that  the  costs  might  be  taxed  accordingly.     The 
better  rule  now  is,  that  wherever  the  costs  of  the  cause  aie 
to  abide  the  event  of  the  award,  there  the  arbitrator  must 
find  specifically  on  each  issue.     Bourke  v.  lAoyd  (a),  is  an 
express  authority  to  that  effect ;  so  are  Gisbume  v.  Hart  (i), 
Mabmy  v.  Stackley  (c).  Doe  dem.   Starling  v.  HUlen  (d), 
and  the  ground  upon  which  Bourke  v.  Lloyd  is  sought  to 
be  distinguished,  ffuls  altogether  in  the  case  of  England  v. 
Damson  (e).    There,  the  arbitrator  had  power  to  direct  a 
verdict  to  be  entered,  and  did  direct  it  to  be  entered  for  the 
defendant,  and  it  was  held  bad.     As  to  the  other  point  re- 
specting the  delay,  it  was  clear  that  this  was  a  substantive 
motion,  the  effect  of  which  would  be,  to  set  aside  the  judg- 
ment, but  to  leave  the  certificate  as  it  stood  at  present 
Manser  v.  Heaver  (/),  Doe  dem.  Madkins  v.  Homer  (ff\  are 
authorities  that  this  motion  may  be  made,  though  the  time 
has  elapsed  for  moving  to  set  aside  the  award  itsel£     As  to 
the  objection  to  the  form  of  motion,  that  it  should  have 
been  to  refer  the  certificate  back  to  the  arbitrator,  under 
the  clause  to  that  effect  in  the  order  of  reference ;  it  had 
been  answered  by  the  other  side  in  the  very  argument  with 
which  they  met  the  present  application ;  namely,  that  the 
time  for  making  or  setting  aside  the  award,  had  elapsed. 

Patteson,  J. — ^I  do  not  see  that  I  have  any  choice  in 

(a)  Ubi  supra.  ((f)  2  Dowl.  694,  N.  S. 

(b)  7  Dowl.  402 ;  See  S.  C.  6  (e)  9  Dowl.  1052. 
M.  &  W.  50.                                             (/)  3  B.  &  Ad.  295. 

(c)  2  Dowl.  122,  N.  S.;   See  (g)  8  Ad.  &  £11.  235;  SeeS.C. 
S.  C.  4  M.  &  G.  647.  3  N.  &  P.  344. 


J 
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this  case,  for  the  direction  to  an  arbitrator  to  find  a  verdict,  1848. 
means,  that  he  must  find  one  according  to  law,  that  is,  spe-  brookb 
cifically  upon  each  issue.  The  certificate,  therefore,  is 
clearly  wrong,  and  might  have  been  set  aside.  It  is  now, 
however,  too  late  to  do  so;  but  the  cases  quoted  by  Mr. 
Alexander^  shew,  that  the  defendant  is  at  liberty  to  make 
this  application,  to  set  aside  the  judgment.  It  is  urged, 
that  the  Court  has  power,  under  the  clause  contained  in 
the  order  of  reference,  to  send  the  certificate  back  to  the 
arbitrator.  How  that  may  be,  I  am  not  prepared  to  say. 
It  is  sufficient  that  the  present  motion  is  of  a  different 
nature,  and  that  no  such  question  therefore  need  be  de- 
cided. 

Rule  absolute,  without  costs. 


Doe  dem.  Montgomert  and  Another  v.  Roe. 

%JTTER  moved  for  judgment  in  this  case  against  the  AnaflSdaTitof 

casual  ejector  on  the  usual  affidavits  of  service.     There  was  declaration  in 

a  variance  between  the  statement  of  the  demise  in  the  2^iS£d  "^John 

affidavit  and   that  contained   in   the   declaration,  which,  p^e.^n  the 

'  /    demise  of  W. 

however,  it  was  submitted,  was  immaterial.  The  affidavit  M.  and  T.  C. 
was  headed,  "John  Doe  on  the  demise  of  William  Mont-  claration  was' 
gomery,  and  Thomas  Corbett  Roche  f  whilst  the  demise  ^f  x^  0^*"^!^ 
was  stated  in  the  declaration  to  be  made  by  Thomas  Corbett  and  W.  M. : 

^      ,  ,    ,xT.,i.  -Kr  mi  .11    ^eW,  that  the 

Roche  and  WiUiam  Montgomery.      The  mere  accidental  variance  was 
transposition  of  the  order,  in  which  the  names  stood,  would 
not,  of  itself,  it  was  presumed,  render  the  notice  insufficient 

Per  Curiam. — Take  a  nde. 

Rule  granted. 


immaterial. 
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An  attorney 
of  the  county 
palatine  of 
Durham,  and  a 
solicitor  of  the 
Court  of  Chan- 
eery  there, 
may  be  admit- 
ted an  attorney 
of  this  Court, 
under  the  6  & 
7  Vict  c  73, 
s.  45,  without 
giving  a  Term's 
notice. 


Ex  parte  Patrick. 

jfLNOWLES  moved  that  Mr.  John  Patrick,  already  an 
attorney  of  the  Court  of  the  county  palatine  of  Durham, 
might  be  admitted  and  enrolled  an  attorney  of  this  Court, 
without  giving  a  Term's  notice,  on  payment  of  such  duties 
as  the  law  requires.  This  application  was  made  under  the 
6  &  7  Vict  c.  73,  s.  45.  The  affidavit  on  which  the  motion 
was  made,  stated,  that  *^  the  deponent  was  on  the  6th  day 
of  November,  a.d.  1839,  duly  admitted  an  attorney  of  the 
Court  of  the  county  palatine  of  Durham ;  and  that  he  was 
also  on  the  same  6  th  day  of  November,  enrolled  a  solicitor 
of  the  Court  of  Chancery  of  the  said  county  palatine  ;  and 
that  he  was,  on  the  18  th  day  of  November,  in  the  same 
year,  enrolled  an  attorney  of  the  Court  of  Pleas  of  the  said 
county  palatine."  The  deponent  stated,  that  he  had  con- 
tinued to  practise  since  his  admission,  and  that  he  was  now 
desirous  of  becoming  an  attorney  of  this  Court  It  was 
submitted  that  under  the  above  mentioned  statute,  he  was 
entitled  to  be  admitted  without  notice,  on  payment  of  his 
fees. 


Patteson,  J. — I  have  had  several  similar  applications 
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was  not  at  home ;  the  second  on  the  26th,  when  she  stated 
he  was  from  home,  and  she  did  not  know  when  he  would 
return,  on  which  occasion  an  appointment  was  made  for  the 
following  morning ;  the  third,  accordingly  on  the  27th,  when 
the  answer  was,  by  the  wife,  that  he  was  still  out  of  town ; 
and  another  appointment  was  then  made  for  the  28th,  and  on 
that  day,  the  fourth  call  was  made,  and  a  copy  of  the  writ 
of  summons  left.  The  difiSculty  in  this  case  was,  that  the 
defendant's  Christian  name  was  unknown,  so  that  a  blank 
was  obliged  to  be  left  in  the  writ,  where  it  should  have  been 
inserted.  Every  effort  had  been  made  to  ascertain  it, 
without  success.  The  defendant's  wife  had  been  applied 
to,  and  she  had  refused  to  give  his  name.  Inquiries  had 
been  made  of  his  neighbours  without  success.  His  landlord 
had  been  applied  to,  but  he  had  also  refused  to  give  any 
information.  Under  these  circumstances,  it  was  sought  to 
have  the  permission  of  the  Court  to  issue  the  distringas, 
leaving  a  blank  for  the  Christian  name  of  the  defendant 
By  the  Reg.  Gen.,  H.  T.,  2  Wm.  4,  r.  32,  it  is  ordered, 
that  **  where  the  defendant  is  described  in  the  process  or 
affidavit  to  hold  to  bail  by  initials,  or  by  a  wrong  name,  or 
without  a  Christian  name,  the  defendant  shall  not  be  dis- 
chaiiged  out  of  custody,  or  the  bail  bond  be  delivered  up  to 
be  cancelled  on  motion  for  that  purpose,  if  it  shall  appear 
to  the  Court  that  due  diligence  has  been  used  to  obtain 
knowledge  of  the  proper  name." 

Pattbson,  J. — I  think  this  motion  may  be  granted, 
under  the  above  circumstances. 

Rule  granted. 
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Cass  v,  Cass. 


Ifanafidmnt  Jj[  UMFREY  ap^BTed  to  shew  cause  against  a  rule,  and 
aeonminioner,  proposed  to  read  an  affidavit,  the  jurat  of  which  ¥ras  as 
2JtoAe dice  fol'^^s : — ** The  above-named  deponents,  Henry  Cass  and 
ftt  which  It  it     John  Allenby  were  severally  sworn  before  me,  this  7  th  day 


Ifinaffi.       of  October,  a.d.  1843.     J.  Jackson,  a  commissioner  for 

^.^  against  a  taking  affidavits  in  the  Queen's  Bench." 

rale  be  de- 

fBctire  in  Uus 

rneet,^  JPOersdorff^  in  support  of  the  rule,  objected,  that  the 

Goort  will  per-     ^wj.  !<•••  i 

mit  the  party     affidavit  was  defective,  m  not  statmg  where  it  was  sworn, 

JJ^j2^^^^  which  was  necessaiy,  where,  as  in  the  present  case,  it  was 

rale,  in  order     gwom  before  a  commissioner.     Rex  v.  Cockshaw  (a\  Bex  ▼. 
to  amend  the  ^   ^ 

afklafit  on        Justices   of  the    West   Riding  of    Yorkshire  (ft),    Boyd  v. 

coetsoftheen-  Straker  {c).     And  the  reason  of  the  rule  was  obvious,  that 
largement.        j^  might  appear  on  the  face  of  the  jurat,  that  the  commis- 
sioner was  acting  within  his  jurisdiction.     Grant  v.  fry  (</) 
was  also  referred  to,  as  recognizing  the  rule. 

Humfrei/f  contra,  cited  Symmers  v.  Wason  {e\  where  the 
Court  of  Common  Pleas  ovcrnilcd  a  similar  objection.  At 
any  rate,  the  Court  would  give  the  party  leave  to  amend, 
and  for  that  purpose  would  enlarge  the  rule,  on  payment  of 
the  costs  of  the  enlargement 

Patteson,  J. — I  think  the  party  should  have  leave  to 
amend,  and  in  order  to  enable  him  to  do  so,  the  rule  will 
be  enlarged,  upon  payment  of  the  costs  of  the  enlargement 

Fiat(/). 

(o)  2  N.  &  M.  378.  wards  waived  by  Petersdorff^  on 

{b)  3  M.  &  S.  493.  the  terms,  that  in  the  event  of  the 

(e)  7  Price,  662.  rule  beinj^  dischari^ed,  the  Master 

id)  8  Dowl.  234.  should  make  such  an  allowance 

ie)  I  Bos.  8c  Pul.  106.  in  respect  of  this  objection,  as  he 

(./"^  'ITic  objection   was  after-      might  think  projier. 
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1843. 
LlNDLEY  r.  GraPLKR.  ^ 

WW  •  H,  WA  TSON,  shewed  cause  against  a  rule  obtained  a  warrant  of 
by  Whitehurstf  for  setting  aside  a  warrant  of  attorney  and  iSM^iTaie 
judgment,  on  the  ground,  among  others,  that  the  attestation  ffS?^^?^' 
was  not  sufficient  under  the  1  &  2  Vict  c.  110,  s.  9,  the  at-  presence  of 
testation  was  in  the  following  form :  '^  Signed,  in  the  presence  and  I  declare ' 
of  me,  Arthur  J.  Cursham,  and  I  declare  myself  to  be  the  SJ^ey^c^the 
attorney  of  the  said  Richard  Girdler,  expressly  named  by  ""<*  KG., 
him,  and  attending  at  his  request,  and  subscribe  myself  named  by  him, 
accordingly,  Arthur  John  Cursham.''  It  was  submitted  that  j^hii  reque^ 
this  form  of  attestation  was  good     It  was  objected,  that  "wetfiiMOTd 
instead   of  the  word  "  accordimrly*'  it  should  have  been  '^J*  ^  J- 

^"  C  :•*  Held, 

Stated  '*  as  such  attorney  ;"  but  the  word  thus  used  was  that  the  word 
equivalent  On  referring  to  «/oAn«<m'«  2>2cfumary,  it  would  be  mJ^«Mroch 
found  that  the  meaning  of  "  accordingly,"  was  "agreeably,  fj^^y'" *"** 
suitably,  conformably."    The  attestation  would  therefore  testation  was 
read  thus :  "  I  declare  myself  to  be  the  attorney  of  Richard  cient. 
Girdler,  and  I  subscribe  myself  conformably  to  that  declara- 
tion;   that  is,  as  his  attorney."     A  strained  construction 
either  way  was  not  to  be  put  upon  the  words  used ;  but 
their  natural  meaning  was  to  be  taken.     In  Ledgard  v. 
Thompson  (a),  Parke,  B.,    says,  "  In   construing   attesta- 
tions to  instruments  of  this  nature,  we  must  not  reject 
common  sense  altogether,  or  by  a  too  strict  construction 
increase   the   hardships   to  which   plaintiiis  are  in  many 
cases  subjected."     And  in  Hibbert  v.  Barton  (6),  the  same 
learned  Judge  said,  that  no  precise  form  of  words  is  ne- 
cessary, if  the  fact  clearly  appears  upon  the  face  of  the 
attestation,  that  he  declares  himself  to  be  the  attorney  of 
the   party,   and   that    he   subscribes   as  such.      Poole  v. 
Hobbs  (c).  Potter  v.  Nicholson  (d),  and  EUdngton  v.  ifo/- 
land  {e)y  will  be  relied  on,  on  the  other  side ;  but  those 

(a)  2  Dowl.  766,  N.  S. ;   S.  C.  (rf)  8  M.  &  W.  294  ;   See  S.  C. 

1 1  M.  &  W.  40.  9  Dowl.  808. 

(6)  2  Dowl.  434,  N.  S. ;   S.  C.  (e)  9  M.  &  \V.  659 ;  See  S.  C. 

10  M.  &  W.  678.  1  Dowl.  643,  N.  S. 

(c)  8  Dowl.  113. 
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cases  are  clearly  distinguishable,  inasmuch  as  there  were  no 
words  there,  shewing  that  the  party  subscribed  as  the  de- 
fendant's attorney. 

fVhitehurst,  in  support  of  the  rule.  The  word  **  ac- 
cordingly" may  refer  to  the  signature,  and  may  mean,  that 
he  signs  as  a  witness,  and  have  no  reference  to  his  cha- 
racter of  attorney.  Poole  v.  Hobbs,  Potter  v.  Nicholson^  and 
Elkington  v.  Holland^  are  authorities  to  shew  that  the  party 
must  specifically  state  himself  to  subscribe  as  the  attorney 
of  the  party  executing  the  warrant  of  attorney. 

Patteson,  J. — I  cannot  think  that  it  is  indispensably 
necessary,  although  it  is  as  easy,  and  undoubtedly  more 
safe,  that  the  words  "  as  such,"  or  "  as  such  attorney," 
should  be  used  in  the  attestation  to  a  warrant  of  attorney. 
The  question  therefore  is,  whether  the  word  "  accordingly" 
is  sufficient;  and  in  order  to  judge  of  that,  the  plain  and 
common  sense  interpretation  of  the  word  must  be  taken ; 
and  then  it  appears  to  me,  that  no  doubt  can  exist,  that  the 
word  "accordingly,"  in  the  position  in  which  it  stands, 
means  **  as  such  attorney." 

Rule  discharged,  with  costs. 
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fendant  had  pleaded;  first,  not  guilty;  and,  secondly,  that        1843. 
there  was  a  public  highway  "  running  by  and  lying  close     ^2lder 
to  and  adjoining"  the  locus  in  quo,  and  that  the  plaintiff  «. 

having  thrown  down  a  tree  across  this  road,  the  defendant, 
in  exercise  of  his  right  of  passage,  had  been  compelled  to 
go  over  the  close  in  question.  The  replication  traversed 
the  right  of  way  in  the  terms  set  forth  in  the  plea.  At  the 
trial,  a  verdict  was  taken  by  consent  for  the  pluntiff, 
damages  50/.,  costs  40^.,  subject  to  the  award  or  certificate 
of  an  arbitrator,  to  whom  the  cause  was  referred,  and  who 
was  to  have  all  the  powers  of  amendment  which  the  Judge 
at  Nisi  Prius  would  have  had.  There  was  a  clause  in  the 
order  of  reference,  empowering  the  Court,  in  the  event  of 
its  being  dissatisfied  with  the  award  or  certificate  of  the 
arbitrator,  to  refer  the  matter  back  to  him,  and  that  the 
costs  of  the  action  should  abide  the  event  The  arbitrator 
directed  the  record  to  be  amended  by  substituting  the 
words  "  running  through,"  for  the  words  "  running  by  and 
lying  close  to  and  adjoining,"  in  the  second  plea  and  re- 
plication thereto  ;  and  gave  a  certificate  directing  that  a 
verdict  ought  to  be  entered  for  the  plaintiff  on  the  first,  and 
for  the  defendant  on  the  second  issue.  It  was  submitted, 
that  the  arbitrator  had  no  right  to  direct  this  amendment 
to  be  made.  The  plaintiff  might  have  been  prepared  to 
deny  the  fact  of  a  highway  running  by  the  close  in  question, 
but  not  that  there  was  a  highway  running  through  it  In 
the  one  case,  the  evidence  required  would  be  to  shew  a 
highway  in  a  close  adjoining ;  in  the  other,  a  highway  in 
the  close  in  question.  In  Doe  dem.  Poole  v.  Errington  (a), 
the  effect  of  the  amendment  was  to  put  a  different  title  in 
issue,  and  it  was  held,  that  such  an  amendment  could  not 
be  made.  So  in  Frankum  v.  Earl  of  Falmouth  (A),  where 
the  same  right  would  have  been  put  in  issue,  but  in  respect 
of  a  different  subject  matter,  it  was  held  no  amendment 

(a)  1  Ad.  &  Ell.  750 ;  See  S.  C.  3  N.  &  M.  646. 
(6)  2  Ad.  &  £11.  452  ;  See  8.  C.  4  N.  &  M.  330. 
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1843. 

^— V ' 

Kalder 

V. 

Batts. 


could  be  made.  The  plaintiff  has  taken  issue  on  the  &ct 
that  there  is  no  highway  in  the  close  adjoining  the  close  in 
question.  He  possibly  might  have  declined  to  take  issue 
on  the  fact  of  whether  or  not  there  is  a  highway  running 
through  the  close  in  question.  [^Patteson,  J. — ^The  arbitrator 
might  have  imposed  terms,  as  to  the  plaintiff  being  at  liberty 
to  reply  de  novo,  or  as  to  payment  of  costs ;  but  was  he 
required  to  do  so  ?]  That  does  not  appear.  There  is  an 
objection  also  to  the  certificate.  The  arbitrator  should 
have  expressly  directed  that  the  verdict  for  50/.  damages, 
should  be  vacated.  As  it  is,  the  verdict  stands  for  that 
sum,  and  cannot  be  reversed  by  mere  implication.  It  is 
clearly  an  oversight,  and  should  be  referred  back  to  him  to 
rectify. 


Patteson,  J. — With  regard  to  the  first  point,  I  think  it 
was  wholly  immaterial  whether  the  road  ran  through  or 
near  to  the  close ;  it  was  mere  matter  of  inducement,  the 
main  question  between  the  parties  really  being,  whether 
the  defendant  had  committed  a  trespass.  The  amendment 
was  therefore  such  a  one  as  the  arbitrator  had  power  to 
make.  It  would  perhaps  have  been  reasonable  that  he 
should  have  imposed  terms,  but  he  may  never  have  been 
applied  to  for  this  purpose ;   and,  at  all  events,  it  was  a 


Batts. 
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ever,  the  necessity  for  such  a  proceeding  has  been  super-        1843. 
seded.     It  seems  to  me,  therefore,  that  the  directions  ot      Nau)eb 
the  certificate  being  inconsistent  with  the  verdict,  render  it 
sufficiently  certain ;  but  if  you  please,  you  may  take  a  rule 
upon  that  point 

Rule  nisi,  on  the  second  point  only  (a). 


(a)    It    appearing    afterwards,      altered  accordingly,  the  rule  was 
that  the  arbitrator  had  in  point      never  drawn  up. 
of  fact,  directed  the  verdict  to  be 


Re  Pyne. 

91R  JOHN  B A  YLEY  moved  to  make  a  rule  absolute  The  Court  will 

for  an  attachment  against  an  attorney  of  the  name  of  Pyne.  ^\^\  for  m*™  * 

The  rule  nisi  called  upon  him  to  shew  cause  why  he  should  *^i^®°^ 

not  deliver  his  signed  bill  of  costs  within  a  month.     From  unlesf  there  be 

the  affidavits  in  support  of  the  motion,  it  appeared,  that  no  service,  or  it 

less  than  nine  attempts  had  been  made  to  effect  a  personal  hasbeenteen^ 

service  of  the  rule.     On  one  occasion,  the  person  attempting  '^  the  posscs- 

to  effect  the  service,  had  gone  to  Kilbum,  where  Mr.  Pyne  partj  sought 

resided,  and  had  there  found  the  gate  locked,  and  a  man  even  althougii 

stationed  at  it  to  prevent  access.     He  was  desired  to  tell  {*o™"f^*^ 

hb  master  that  a  person  wished  to  see  him,  and  he  returned  Court,  and  cir- 

cumstances  are 
with  an  answer  that  Mr.  Pyne  was  busy  and  could  not  be  sworn  to,  that 

seen.     On  the  subsequent  occasions,  the  gate  was  found  that\e*is  **" 

locked,  and  the  man  stationed  as  before.     On  one  of  these  ^P^^^e  ?"*  J^ 

'  ^    ^  the  way  for  the 

occasions,  a  letter  containing  a  copy  of  the  rule,  had  been  purpose  of 
offered  to  the  man  at  the  gate,  with  a  request  that  he  would  servicefandthe 
give  it  to  Mr.  Pyne,  but  he  refused  to  receive  it     Two  nS^othCT  w" 
calls  had  been  made  at  Mr.  Pyne's  place  of  business,  in  nedy. 
George  Street,  Hanover  Square,  and  on  the  last  occasion, 
on  the  13th  of  October,  his  partner  had  been  seen  and  in- 
formed of  the  nature  of  applicant's  businessi  and  had  pro- 


704 


CA8BS  ON   POINTS  OF   PRACTICE,   Q.    B. 


1848.  mised  to  communicate  with  Mr.  Pyne  on  the  subject  A 
clerk  in  the  office  had  also  on  that  occasion  stated,  that 
Mr.  Pyne  had  not  been  there  for  some  months.  It  was 
submitted,  that  under  these  circumstances,  the  Court  would 
permit  the  rule  to  be  made  absolute,  as  it  was  manifest  that 
the  defendant  was  keeping  himself  thus  shut  up  to  avoid  being 
served  with  the  process.  In  ordinary  cases,  the  Court  will 
not  dispense  with  the  personal  service  ;  but  where  the 
party  has  no  other  remedy,  then  it  is  presumed  the  Court 
will  interfere,  particularly  where  the  party  avoiding  the 
service  is  an  attorney  of  the  Court  [PeUtesan,  J. — That 
fact  can  make  no  difference.  In  Wilkinson  v.  Penmngton{a\ 
TtJidal,  C.  J.,  says,  "  We  cannot  make  any  fresh  rule,  that 
because  the  plaintiff  is  an  attorney,  personal  service  shall 
be  dispensed  with.*^  In  Doe  dem.  Steer  v.  Bradley  (ft), 
where  the  party  kept  himself  shut  up  in  his  house,  and  so 
prevented  personal  service  of  the  Master's  allocatur  on  the 
consent  rule,  the  Court  granted  a  rule  to  shew  cause,  so  as 
to  enable  the  party  to  issue  execution  under  1  &  2  Vict 
c  110,  s.  18,  and  afterwards  on  an  affidavit,  shewing  that 
attempts  to  serve  the  party  had  been  frustrated,  made  the 
rule  absolute.  [Patteson,  J. — That  was  not  the  case  of  an 
attachment  In  2  Chit.  Arch.  Prac.  1268,  1th  ed.  I  find  it 
laid  down,  that  although  the  Court,  in  two  instances,  upon 
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instance,  the  party  has  no  other  remedy  than  this  pro-  1843. 
ceeding  by  attachment  IPatteson,  J.— So  also  in  Wil- 
kinson V.  Pennington  there  was  no  other  remedy,  for  that 
case  was  before  the  1  &  2  Vict  c  110].  But  that  decision 
is  at  variance  with  that  of  In  re  Barwick  (a\  where  a  rule 
for  an  attachment  against  an  executor  for  not  accounting 
pursuant  to  a  rule  of  Court,  was  made  absolute,  though  the 
rule  had  not  been  personally  served,  upon  an  affidavit  that 
the  defendant  kept  out  of  the  way  to  avoid  being  served, 
and  that  a  copy  had  been  left  at  the  house  with  the  daughter 
of  the  defendant.  So  In  re  FenneU{p\  a  similar  rule  was 
granted  where  the  service  was  on  the  wife,  who  said,  that 
her  husband  was  in  difficulties  and  kept  out  of  the  way, 
and  the  rule  was  afterwards  made  absolute.  And  the  case 
oi  Richmond  v.  Parkinson  and  Lord{c\  shews  the  principle 
upon  which  the  Courts  proceed,  that  personal  service  will 
in  no  case  be  dispensed  with,  where  the  party  has  any 
other  remedy.  That  was  an  application  for  an  attachment 
for  non-performance  of  an  award,  and  the  general  rule 
undoubtedly  is,  that  personal  service  of  the  award  must  be 
first  effected.  But  Parke^  B.,  seemed  to  recognise  there 
the  existence  of  the  distinction  sought  to  be  established. 
He  there  says,  '*  The  rule  is  not  to  grant  an  attachment 
iinthout  personal  service,  where  there  is  another  remedy. 
This  is  an  award  on  which  an  action  will  lie." 

Pattbson,  J. — I  cannot  grant  this  application.  fViU 
kinson  v.  Pennington  is  a  case  precisely  in  point  against  this 
application,  and  I  cannot  depart  fix)m  that  decision  {d). 

Sir  J.  Bayley  then  applied  for  a  rule,  of  which  service  of 
a  copy  at  Mr.  Pyne's  residence,  and  at  his  office,  and 
sticking  up  a  copy  in  the  office  of  the  Court,  might  be 
deemed  good  service. 

(a)  3  Dowl.  703.  (f)  See  Abrahams  v.  Toim/oii, 

\b)  Ibid.  n.  (a).  amte,  p.  319. 

(c)  Ibid.  703. 

VOL.   I.  Z  Z  D.   &  L. 
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1843. 

^^ V ' 

Re 
PniE. 


Pattbson,  J. — I  cannot  assist  you  in  that  way.  AH  I 
can  do  is  to  enlaige  the  rule  so  as  to  give  yoo  further  tune 
to  effect  personal  service. 

Rule  enkiged. 


In 

■Ueginga 
btilment  to  re« 
deliver,  on 
reqnett,  pleas 
denjring  the 
beflment  and 
request,  are 
not  so  clearly 
non-issuable 
pleas,  that  the 
plaintiff  is  jus- 
tified, where 
the  defendant 
is  under  terms 
to  plead  issna- 
blr,  in  signing 
Judgment  as 
for  want  of  a 
plea. 


Whitehead  v.  Harbison. 

Addison  shewed  cause  against  a  rule  which  had  been 
obtained  by  J.  Henderson,  to  set  aside  a  judgment  which 
had  been  signed  for  want  of  a  plea.  The  declaration  was 
in  detinue^  and  stated  the  delivery  of  an  indenture  of  the 
plaintiff  to  the  defendant,  to  be  re-delivered  on  request, 
with  a  breach,  that  the  defendant,  although  afterwards 
requested  so  to  do,  had  not  delivered  the  said  indenture. 
The  defendant,  who  was  under  terms  to  plead  issuably, 
had  pleaded :  First,  non  detinet ;  secondly,  that  the  plain- 
tiff did  not  deliver,  modo  et  forma ;  and,  thirdly,  that  the 
defendant  was  not  requested  to  re-deliver  modo  et  fomuL 
The  plaintiff,  treating  the  two  last  as  non-issuable  pleas, 
signed  judgment  as  for  want  of  a  plea.  It  was  now  sought 
to  set  aside  that  judgment,  on  the  ground  that  these  pleas 
were  strictly  issuable  pleas.  This,  however,  it  was  contended, 
was  not  the  case.  An  issuable  plea  is  one  that  not  merely 
idera  an  issue,  but 
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pUuntifls,  without  traTening  it,  may  shew  that  the  de-  1848. 
tainer  is  wrongful  notwithstanding,  without  being  guilty  wotmiId 
of  a  departure.  [fFigkimanf  J. — Suppomng  there  were  ^  „  ** 
bailment  to  re^leliver  at  the  expiration  of  six  months,  and 
the  allegation  in  the  declaration  was  a  bailment  to  re-deliver 
on  request;  how  could  the  party  avail  himself  of  the 
difference,  if  the  terms  of  bailment  be  immaterial?]  He 
could  avail  himself  of  it,  under  the  plea  of  non  detinet,  or 
by  traversing  the  property.  Bateman  v.  Elman  (a).  Bro. 
.^^.tit  "/>€^uiifeife«JK^''pL50,and  fFalierv.Janes{b), 
are  authorities  to  the  same  effect;  that  in  detinue,  the 
bailment  is  immaterial.  This  is  an  action  of  tort,  not  of 
contract,  Broadbeni  v.  Ledward  (c);  so  that  the  defendant 
cannot  be  concluded  from  disputing  the  statement  of  the 
bailment  The  case  is  somewhat  similar  to  an  action  of 
trover,  where  a  defendant  should  seek  to  traverse  the  re- 
fusal ;  whereas  the  plaintiff  may  prove  at  the  trial  that  the 
defendant  has  put  it  out  of  his  power  to  restore  the  article, 
and  so  a  request  and  a  refusal  become  wholly  immaterial 
He  also  cited  Janet  v.  Dawle  (d), 

J.  Henderson,  in  support  of  the  rule.  There  must  be 
some  plea  by  which  the  defendant  can  traverse  the  plain- 
tiff's right  to  the  indenture ;  but  if  the  bailment  as  alleged 
is  to  be  admitted,  then  it  would  become  immaterial  to 
traverse  the  plaintiff's  right.  The  right  is  not  put  in  issue 
by  non  detinet,  Richardson  v.  Frankum  {e).  That  plea 
merely  denies  the  detainer,  and  under  it,  the  defendant 
would  be  estopped  from  denying  the  title  of  the  party  from 
whom  he  received  the  goods  on  the  terms  described.  An 
allegation  of  a  bailment  to  re-deliver  on  request,  if  traversed, 
is  not  supported  by  proof  of  bailment  for  a  special  purpose. 

(o;  Cro.  Eliz.  866.  (rf)  9  M.  &  W.  19 ;  Sec  S.  C. 

{h^  2  Cr.  &  M.  672.  1  DowL  391,  N.  S. 

(e)  3  P.  &  D.  46 ;  S.  C.  1 1  {e)  8  Dowl.  346 ;  See  S.  C.  6 

Ad.  &  EIL  209.  M.  &  W.  420. 

z  z  2 


70S 


a  1^ 


1S4S. 


Mais  T.  Grahmm  (ay  TlieTe  w»  a  plea 
hdhnpol  in  the  case  of  Ad^  t.  ilrfiaww  (ft^  and  no  ob- 
jedioD  wai  nieed  to  it.  GUftear  ▼.  Hetdti  (c)»  wai  d^ 
ddedbefixe  the  new  rales  cune  into  opeiatiao.  SoWialker 
▼.  JShms  (if)^  wai  ngiKd  in  die  aune  Tenn  in  ^diich  thej 
took  effect,  and,  dierefcre,  most  probabir  did  not  come 
within  dieir  operation.  Under  die  fijnner  system  of  plead- 
ing, it  woold  appear,  the  defendant  coold,  under  the  plea 
of  non  detinet,  hare  giren  in  evidence  "a  gift  fiom  die 
pbuntifl^  for  that  proreth  he  detaineth  not  die  plaintilTt 
goods*  (r).  If  this  were  an  actioo  of  detinue  cm  the 
finding,  then  the  denial  of  die  pUintifTs  right  to  the  in- 
denture would  be  sufficient ;  but  here  the  piidntiff*s  ri^t 
is  founded  on  the  contract  to  re-delir^,  independent  of  the 
daim  of  ownershipL  At  any  rate,  there  is  no  anthcvitj  that 
this  second  plea  is  bad,  and  the  Court  will  not  allow  the 
plaintiff  to  act  thus  summarilj,  unless  it  be  clearly  defectife. 
With  regard  to  the  hst  plea,  the  issue  there  tendered  is  un- 
doubted! j  a  material  one.  K  the  baibnent  be,  as  the  plaintiff 
has  alleged,  to  re-deliTer  on  request,  then  the  request  is 
necessary,  in  order  to  enable  the  plaintiff  to  maintain  the 
action,  and  a  traverse  of  it  cannot,  therefore,  be  immateiiaL 
Had  the  bailment  been  stated  to  be  upon  mcxe  special  termi^ 
woold  not  a  compliance  with  those  terms  have  been  ne- 
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be  demurred  to.     As,  however,  the  plaintiff  may  have  had  1843. 

some  reason  for  supposing  that  these  pleas  were  not  a  com-  wuitehead 

pliance  with  the  defendant's  undertaking  to  plead  issuablj,  ^' 
I  think  the  costs  of  the  rule  must  be  costs  in  the  cause. 

Rule  absolute. 


Crow  v.  Crow  and  Others. 

Montagu   chambers  moved    to  set   aside  a  wbereierend 
second  writ  of  summons,  which  had  been  issued  in  this 


defendants 
live  in  di 


case,  as  well  as  the  service  of  the  first.     The  service  of  the  count»««.  •«- 
first  was  bad,  inasmuch  as  it  was  a  writ  issued  into  London,  summons, bear- 
and  the  service  on  one  of  the  defendants,  had  been  in  ^rent^js, 
Middlesex,  more  than  two  hundred  yards  from  the  boun-  ^'J'^i^^^^ 
dary.     The  second  writ  was  bad,  inasmuch  as  the  first, 
which  issued  into  London,  bore  teste  the  21st  of  October, 
but  the  second  bore  teste  the  23rd,  and  did  not  recite  or  ' 
bear  reference  to  the  first,  which  it  was  submitted  it  should 
have  done,  as  being  founded  on  the  same  praecipe,  Angus  v. 
Cappard(a).    The  Reg.  Gen.,  M.  T.,  3  Wm.  4,  r.  1,  in 
requiring  the  names  of  all  the  defendants  to  be  inserted  in 
each  writ,  obviously  treats  the  whole  of  the  writs  that  may 
be  issued  as  forming  but  one.    And  it  is  convenient  that  such 
should  be  the  case ;  for  if  the  writs  are  to  be  issued  on  dif- 
ferent days,  the  Statute  of  Limitations  might  apply  to  one 
defendant  and  not  to  the  others.    [^PattesoUy  J. — Suppose  a 
plaintiff  issues  his  writ,  and  when  he  comes  to  serve  it  a 
month  afterwards  on  one  of  the  defendants,  finds  he  has 
removed  into  another  county.     Is  he  to  begin  de  novo  ? 
The  first  writ,  it  is  admitted,  is  a  good  one,  and  the  other 
is  in  the  nature  of  a  testatum  writ     In  the  case  of  Angus  v. 
Coppardy  the  present  question  did  not  arise,  for  the  writs 
were  there  issued  on  the  same  day.]     It  is  submitted,  that 

ia)  3  M.  &  W.  57 ;  See  S  C.  6  Dowl.  137. 


710  CASBB  OK  FoniTB  OF  nLAcncB,  a.  B. 


1843.       the  latter  writ  cannot  be  legaided  as  a  testatnm  writ;  iMrit 

^J^        oootains  no  re&ieiioe  to  the  former  one.     [Patiemm,  J^ — 

*-  Unleas  the  first  writ  were  retumed,  the  aeoond  ooold 

Cmnt 
nd  OdMi.    contain  no  reference  to  it     The  Blaster  infisnna  me^  the 

coorBe  nsoally  paiBued,  is  to  iasoe  a  firesh  writ,  and  indorse 

a  memorandnm  of  the  fiK^t  on  the  {NrsBcipe.    I  will,  how- 

erer,  lock  into  the  matter.] 

Cur.  ado.  raft. 

Patteson,  J.y  on  a  subsequent  day,  said,  that  he  was 
satisfied  that  the  writs  were  regular,  and,  therefore,  that 
the  rule  should  only  be  granted  as  to  the  irregularis  in  the 
service  of  the  first  writ 

Rule  nisi  accordingly  (a). 

(a)  The  role  was  afterwards  made  absolate. 


WiLLiAiis  and  Another,  Assignees  r.  Vines. 

la  an  sction  JtiRAMWELL  moved  to  strike  out  either  the  first  and 
broogbt  bytbe  second,  or  the  third  and  fourth  counts  of  the  declaration  in 
2J^|^^  the  above  cause.     It  was  an  action  of  assumpsit  brought  by 

comiu  for  the  assignees  of  a  bankrupt,  and  the  declaration  contained 
cdTed,  and  oa  four  counts,  each  for  the  same  sum  of  money  332Z.  1 1«. ;  the 
first  for  money  had  and  received  to  the  use  of  the  bankrut 
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declaradooi  that  the  plaintiffi  only  went  for  one  sum  of       1843. 

S32L  11#« ;  and  that,  therefore,  either  the  first  and  second,     Williams 

or  the  third  and  fourth  counts  should  be  struck  out     [Pat'    "^  Another 

teson,  J. — I  do  not  see  that  these  counts  are  necessarily  for       Vines. 

the  same  cause  of  action.     In  point  of  &ct  they  seem  to  be 

otherwise ;  for  money  received  to  the  use  of  the  bankrupt 

could  not  be  recovered,  on  a  count  stating  it  to  be  received 

to  the  use  of  the  assignees  and  e  converse].     So  it  might  be 

said  in  every  case  in  which  two  counts  would  be  sought  to 

be  used,  that  the  evidence  that  would  support  the  one, 

would  not  be  sufficient  to  support  the  other.     One  of  the 

instances   mentioned  in  the  rule,  as  illustrative  of  their 

effect  is  a  count  upon  a  contract  with  a  condition,  and  one 

upon  a  contract  without  a  condition.     [Pattesonj  J. — It  is 

the  practice  at  Chambers  to  allow  in  actions  of  trover  a 

count  upon   a  conversion  in  the  time  of  the  bankrupt, 

and  another  for  a  conversion  in  the  time  of  the  assignees. 

Considerable  difficulty  would  otherwise  be  experienced  by 

the  assignees  in  ascertaining  the  precise  time  when  the 

money  was  received].      It  is  submitted  that  that  might 

shew  the  hardship  of  the  rule,  but  could  not  restrict  its 

operation. 

Cur.  adv.  vtdL 

Pattbson,  J.,  (on  a  subsequent  day). — I  have  considered 
this  matter,  and  am  of  opinion,  that  these  counts  must  be 
considered  as  applying  to  a  distinct  subject  matter,  and 
that  I  ought  not  to  grant  a  rule. 

Rule  refused. 


Staples  v.  Hat. 

PaSHLEV  shewed  cause  against  a  rule  nisi  to  set  aside  On  a  rde  nisi 

an  award  in  the  above  cause  obtained  on  the  ground,"  that  J^JJ^^  the*ob^ 

jection  must  be 
speciilcally  pointed  out  by  the  rule ;  unless  the  seneril  statement  of  the  objection,  as  '*tbat  the 
arbitrator  has  exceeded  his  authority/*  be  aided  by  specific  instances  contained  in  the  aifidavits. 


9. 

Hay. 
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1843.  the  arbitrator  had  exceeded  hb  authority."  The  objectioin» 
Stafles  ^®  contended,  were  not  pointed  out  with  sufficient  certainty 
by  this  general  statement  of  objection.  Under  the  Reg; 
Gen.^  E.  T.,  2  Geo.  4  {a\  the  several  objections  intended 
to  be  insisted  upon  at  the  time  of  making  the  rule  absolute, 
must  be  stated  in  the  rule  to  shew  cause.  Here,  it  did  not 
appear,  if  they  were  one  or  many.  Boodle  ▼•  Dames  {b)  is 
an  authority  in  point,  and  that  case  is  confirmed  by 
AUenby  v.  Praudiock  (r).  [Patteeon^  J. — In  Boodle  ▼.  Daviee^ 
the  Court  nevertheless  seem  to  have  gone  into  the  question 
of  excess.]  They  went  into  the  specific  grounds  that  were 
pven,  but  not  into  the  general  question  as  to  excess. 
Lord  DenmaUy  C.  J.,  expressly  says,  *'  On  the  other  points, 
I  am  of  opinion  that  no  objection  is  open  to  the  defendant 
but  those  which  are  specifically  stated."  And  Coleridge^  J., 
expresses  himself  to  be  of  the  same  opinion.  The  object 
of  the  rule  of  K  T.,  2  Geo.  4,  would  be  defeated,  were  it 
held  otherwise. 

Hoggins^  in  support  of  the  rule.  In  Dvmn  v.  WarUer${d)y 
a  similar  ground  of  objection  to  the  present  one  was  held 
sufficiently  explicit  There  the  rule  nisi  stated,  **  that  the 
arbitrator  had  not  awarded  on  a  matter  in  difference,  sub- 
mitted to  him." 

WiGHTMAN,  J. — The  case  of  Boodle  v.  Davies,  it  seems  to 
me,  is  precisely  in  point,  and  although  it  has  been  held, 
both  in  that  case  and  in  Dunn  v.  WarUerSj  that  the  gene- 
rality of  the  statement  in  the  rule  may  be  aided  by  the 
specific  instances  pointed  out  in  the  affidavits;  yet  that  can 
have  little  effect  in  the  present  instance,  where  the  affidavits 
are  equally  general.  I  think  it  is  very  convenient,  that  the 
rule  requiring  the  statement  of  the  objections  should  be 
observed ;  for  there  are  a  multitude  of  points  on  which  it 

(a)  4  B.  &  Aid.  539.  (c)  4  Dowl.  54. 

(6)  3  Ad.    &   EU.    200  ;    See  ((i)  9  M.  &  W.  293;  See  S.  C. 

S.  C.  4  N.  &  M.  788.  1  DowL  626,  N.  S. 
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declaradooi  that  the  plaintiffi  only  went  for  one  sum  of       1843. 
SS2L  11#, ;  and  that,  therefore,  either  the  first  and  second,     wiluams 
or  the  third  and  fourth  counts  should  be  struck  out     [Pa/-    »nd  Another 

0. 

teson,  J. — I  do  not  see  that  these  counts  are  necessarily  for  Vines. 
the  same  cause  of  action.  In  point  of  &ct  they  seem  to  be 
otherwise ;  for  money  received  to  the  use  of  the  bankrupt 
could  not  be  recovered,  on  a  count  stating  it  to  be  received 
to  the  use  of  the  assignees  and  e  converse].  So  it  might  be 
said  in  every  case  in  which  two  counts  would  be  sought  to 
be  used,  that  the  evidence  that  would  support  the  one, 
would  not  be  sufficient  to  support  the  other.  One  of  the 
instances  mentioned  in  the  rule,  as  illustrative  of  their 
effect  is  a  count  upon  a  contract  with  a  condition,  and  one 
upon  a  contract  without  a  condition.  [Pattesan,  J. — It  is 
the  practice  at  Chambers  to  allow  in  actions  of  trover  a 
count  upon  a  conversion  in  the  time  of  the  bankrupt, 
and  another  for  a  conversion  in  the  time  of  the  assignees. 
Considerable  difficulty  would  otherwise  be  experienced  by 
the  assignees  in  ascertaining  the  precise  time  when  the 
money  was  received].  It  is  submitted  that  that  might 
shew  the  hardship  of  the  rule,  but  could  not  restrict  its 
operation. 

Cur.  adv.  vulL 

Pattbson,  J.,  (on  a  subsequent  day). — I  have  considered 
this  matter,  and  am  of  opinion,  that  these  counts  must  be 
considered  as  applying  to  a  distinct  subject  matter,  and 
that  I  ought  not  to  grant  a  rule. 

Rule  refused. 


Staples  v.  Hat. 

P ASHLEY  Aie^vreA  cause  against  a  rule  nisi  to  set  aside  Oo  a  rde  nisi 

an  award  in  the  above  cause  obtained  on  the  ground,"  that  I^JJJd,*Jhe*(A^ 

jection  must  be 
specifically  pointed  out  by  the  rule ;  unless  the  seneral  statement  of  the  objection,  as  **  that  the 
arbitrator  has  exceeded  bis  authority/*  be  aided  by  specific  instances  contained  in  the  aifidavits. 
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184S. 

BTATLKM 

Hat. 


the  arbitrator  had  exceeded  his  aQthori^."  The  objecdooB, 
he  contended,  were  not  pointed  out  with  snffident  oertaintj 
by  this  general  statement  of  objection*  Under  the  Rq^ 
Gen«>  £.  T.,  2  Gea  4  (a\  the  several  olyectionB  intended 
to  be  insisted  apon  at  the  time  of  making  the  rule  abacdutey 
must  be  stated  in  the  rule  to  shew  cause.  Here,  it  did  not 
appear,  if  they  were  one  or  many.  Boodle  ▼.  Dames  {b)  is 
an  authority  in  point,  and  that  case  is  confirmed  by 
AUenby  v.  Proudlock  (r).  [Paiteson,  J. — In  Boodle  ▼.  Davies^ 
the  Court  neyeriheless  seem  to  have  gone  into  the  question 
of  excess.]  They  went  into  the  specific  grounds  that  were 
given,  but  not  into  the  general  question  as  to  excess. 
Lord  Denmanf  C.  J.,  expressly  says,  ^'  On  the  other  points, 
I  am  of  opinion  that  no  objection  is  open  to  the  defendant 
but  those  which  are  specifically  stated."  And  Coleridge^  J., 
expresses  himself  to  be  of  the  same  opinion.  The  object 
of  the  rule  of  K  T.,  2  Grea  4,  would  be  defeated,  were  it 
held  otherwise. 


Hoggins^  in  support  of  the  rule.  In  Dunn  v.  Warber${d)j 
a  similar  ground  of  objection  to  the  present  one  was  held 
sufficiently  explicit.  There  the  rule  nisi  stated,  ^*  that  the 
arbitrator  had  not  awarded  on  a  matter  in  difference,  sub- 
mitted to  him." 


Hay. 
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may  be  suggested  that  an  arbitrator  has  exceeded  hb        1843. 
authority,  and  nothing  is  more  difficult  to  ascertain  some-      gJ^^JJ^ 
times,  than  in  what  the  excess  consists.     If  the  defendant's        „«• 
affidavits  had  specifically  pointed  out  any  objection  of  this 
nature,  though  it  was  not  specified  in  the  rule,  I  should 
have  considered  myself  bound  by  the  authorities  to  have 
allowed  him  to  explain  his  rule  by  them ;  but  as  this  is  not 
the  case,  the  rule  must  be  discharged. 

Rule  dischai^gcd. 


FUGE  V.  RooEfis. 

fjr«  PRICE  moved  for  the  discharge  of  the  abovenamed  An  iffidavit  to 

defendant  out  of  custody,  under  the  48  Geo.  3,  a  123.  iJj^,  aST 

The  defendant  had  been  in  prison  for  more  than  a  year  on  ^?*^  ™*^ 

'^  -^  the  48  Gea  3, 

an  execution  on  a  debt,  not  exceeding  20/L  e.  123,  on  the 

groandthat 
beliaf  Uinin 

Beadan  objected,  that  the  affidavit  on  which  this  appli-  l^^^c 

cation  was  made,  had  been  sworn  at  the  Queen's  Bench  ^^^  «•>«>- 

dtr  months 
prison,  on  the  previous  day.     Regularly,  the  affidavit  ought  next  before  the 

to  be  sworn  on  the  same  day  on  which  the  motion  was  appUation," 

made ;  for,  otherwise,  how  would  it  appear,  that  the  twelve  °®®*  "?  ^ 

'  *  sworn  toe  same 

months'  imprisonment  was  twelve  months  **  next  before  the  ^7  }^  the 
!•       •       ck»  applicition  is 

time  of  the  application  ?  made. 

It  is  no 
answer  to  an 
WiGHTMAN,  J.,  ovemiled  the  objection.  application  for 

•'  discharge 

under  the  48 

Beadon  then  objected  that  the  Court  would  not  interfere,  that  the  pri-   ' 

inasmuch  as  that  the  defendant  was  now  in  prison  for  his  J^^j^^^ 

contempt  in  refusing  to  comply  with  a  vesting  order  which  the  Insolvent 

the   plaintiff  had  obtained  from   the   Insolvent  Debtors'  for  a  contempt 

Court,  under  the  1  &  2  Vict.  c.  110,  s.  36.  '^^iS7l^' 

terms  of  a 
▼eating  order 
WiGHTMAN,  J. — That  would  be  a  good  objection  if  my  under  thj  I  & 

order  would  extend  to  release  the  prisoner  from  his  com- 
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mittal  for  contempt ;  but  it  will  only  release  him  ao  fior  as 
regards  the  present  eiLecatiiHi.  In  Chit.  Ardi.  Prae.  p.  869, 
7th  €dL  it  is  said,  ^  It  is  no  ground  for  refusing  a  party  his 
dischaige  under  this  act,  that  he  has  been  brought  up 
under  the  compulsory  clauses  of  the  Lord's  Act,  and  has 
refused  to  deliver  in  his  schedule.''  The  cases  there  cited 
in  support  of  that  position,  are,  I  think,  in-^int,  upon  the 
present  occasion,  and  I  shall,  therefore,  order  the  de- 
fendant, in  the  words  of  the  act,  to  be  ^'forthwith  dis- 
chaiged  out  of  custody,  ieus  to  this  execution.*' 


Rule  accordingly. 


TonaetioB 
ooabOlof 


■Saintttlie 
dmidiiikai 
iadonet.  the 


pIciMthM 
Ufiodone. 
mentwMdb- 
taincd  bj  the 
frindt  oorist 


Flight  tj.  Cook. 

JLjL  OOGINS  moved  to  set  aside  a  demurrer  in  the  above 
case  as  frivolous.  The  action  was  on  a  bill  of  exchange, 
against  the  defendant  as  indorsee.  The  defendant  pleaded, 
amongst  other  pleas,  that  his  indorsement  had  been 
obtained  by  the  fraud,  covin,  and  misrepresentation  of  a 
person  named  Skey,  and  that  the  bill  was  indorsed  by 
Skey  to  the  plaintiff  without  value.  This  plea,  the 
plaintiif  had  traversed  in  his  replication,  in  its  tcrmg;  and 
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WiGHTMANy  J. — ^I  do  not  think  that  this  point  is  so  clear       1843. 
that  I  should  interfere  in  this  summary  manner.  Fltobt 


Rule  refused. 

On  a  subsequent  day,  in  the  same  cause^ 

F.  Kelhfy  'with  whom  was  HoggvM^  opposed  a  rule 
obtained  by  UdalO^  calling  upon  the  plaintiff  to  shew 
cause  why  an  exoneretur  should  not  be  entered  on  the 
bail  piece,  and  why  the  writ  of  capias  should  not  be 
set  aside,  and  the  order  of  Caliman,  J.,  in  this  cause  be 
rescinded.  The  defendant,  who  was  an  attorney,  had 
been  arrested  by  virtue  of  an  order  made  by  Mr.  Justice 
CoUman,  under  the  1  &  2  Vict.  c.  110,  s.  3,  on  an 
affidavit  stating  that  the  defendant  had  given  up  his  place 
of  business,  that  there  was  great  difficulty  in  finding  him, 
and  that  he  was  about  to  quit  England.  The  defendant 
had  taken  out  a  summons  for  his  discharge,  which  was 
heard  before  Mr.  Justice  CoUman  at  Chambers;  and  on 
that  occasion,  the  only  objections  raised  were,  that  as  an 
attorney,  he  could  not  be  arrested  because  he  was  going 
abroad ;  and  that  even  if  he  could,  it  did  not  sufficiently 
appear  that  he  was  about  to  quit  England.  The  learned 
Judge  decided  against  both  these  objections;  and  the 
present  rule  was  subsequently  obtained  on  three  grounds, 
first,  that  as  an  attorney,  he  was  not  liable  to  arrest. 
Secondly,  that  there  was  no  sufficient  facts  in  the  affidavit 
on  which  the  order  for  the  arrest  was  obtained,  to  shew 
that  he  was  going  abroad.  [The  fiu^ts  and  arguments  on 
this  second  point  are  omitted,  as  the  Court  was  of  opinion 
that  it  sufficiently  appeared  on  the  affidavits  that  he  was 
about  to  quit  the  country.]  And  thirdly,  that  he  was 
privileged  from  arrest  on  the  occasion  in  question,  being 
on  his  return  from  a  police  Court,  where  he  was  pro- 
fessionally engaged  on  a  retainer.  As  to  the  first  point, 
it  was  submitted,  that  an  attorney  had  no  privilege  from 
arrest  for  his  own  benefit,  but  for  the  benefit  of  his  clients. 


COOE. 
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Hiis  was  the  only  ground  on  which  an  attorney  was 
protected  more  than  any  other  person.  The  reason  for  the 
exemption  was,  that  those  parties  who  had  confided  to  him 
the  prosecution  and  defence  of  their  suits,  might  not  be 
hindered  in  their  legal  rights  by  his  being  imprisoned. 
But  if  he  went  abroad,  they  were  as  much  deprived  of  his 
assistance  as  if  he  were  imprisoned.  If,  therefore,  the 
intention  to  go  abroad  clearly  appeared,  as  in  the  present 
case,  the  reason  of  the  privilege  ceased,  cessante  ratione, 
cessat  et  ipsa  lex.  And  the  case  of  Thomson  v.  Moore  {a) 
is  an  express  authority  upon  this  point.  As  to  the  other 
point,  that  he  was  privileged  as  an  attorney  returning  from 
a  police  Court  where  he  had  been  professionally  engaged ; 
that  would  have  been  a  sufficient  ground  for  his  dischaige 
on  the  motion  before  the  Judge  at  Chambers :  and  where 
a  party  is  entitled  to  discharge  for  any  irregularity,  he  can 
not  make  each  separate  instance  of  irregularity  the  ground 
of  a  separate  motion,  but  must  state  them  all  at  once,  or  he 
will  be  precluded  from  making  use  of  them  on  a  subsequent 
motion,  in  the  nature  of  an  appeal  from  the  decision  already 
pronounced.  That  objection,  therefore,  could  not  be  aigued 
as  a  reason  for  rescinding  Mr.  Justice  CoUmatCt  order. 


Thesiger  in  support  of  the  role.     Before  the  recent 
statutej  Mr,  Cook  vvoald  have  been  entitled  to  his  cliscbAr 
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Moore^  or,  probably,  be  would  bave  granted  tbe  rule  in  1843. 
tbat  case.  As  to  tbe  otber  point,  it  was  submitted,  tbat 
tbis  was  in  tbe  ligbt  of  an  original  motion.  Tbe  6tb  section 
of  ]  &  2  Vict  c.  110,  wbicb  confers  tbe  power,  shews  by 
tbe  terms  of  it,  tbat  tbis  is  so.  Anotber  proof  is,  tbat  tbe 
party  may  use  fresb  aflSdavits,  wbicb  in  tbe  ordinary  case 
of  an  appeal  from  a  decision  of  a  Judge  at  Cbambers,  be 
could  not  do. 

WiGHTMAN,  J. — It  seems  to  me  tbat  tbis  rule  ougbt  to  be 
discbaiged.  Tbere  were  tbree  grounds  on  wbicb  it  was 
sougbt  to  be  made  absolute.  First,  tbat  as  an  attorney  be 
was  not  liable  to  arrest.  Secondly,  tbat  tbere  were  no 
sufficient  facts  in  tbe  affidavit  on  wbicb  tbe  order  for  tbe 
arrest  was  obtained,  to  sbew  tbat  be  was  going  abroad. 
Tbirdly,  tbat  be  was  privileged  from  arrest  on  tbe  occasion 
in  question,  being  on  bis  return  firom  a  police  Court,  wbere 
he  was  professionally  engaged  on  a  retainer.  With  respect 
to  tbe  second  ground,  it  appears  to  me  there  were  sufficient 
facts  stated  in  the  affidavits  to  warrant  the  learned  Judge 
granting  the  order  for  arrest  which  he  did.  (His  lordship 
then  commented  on  the  facts.)  Assuming,  therefore,  that 
tbe  writ  of  capias  was  properly  issued,  then  comes  tbe 
question  of  whether  be  was  privileged  from  arrest,  as  being 
an  attorney;  and  on  tbat  point  I  fully  agree  with  tbe 
decision  of  my  Brother  Pattesan  in  tbe  case  tbat  has  been 
cited,  that  tbere  is  no  privilege  for  an  attorney  who  is 
going  abroad.  Redmonds  case,  when  it  comes  to  be  looked 
into,  was  decided  upon  a  different  ground.  Tbe  reason  of 
tbat  decision  clearly  was,  tbat  tbe  plaintiff  bad  declared 
against  the  defendant,  and  bad  thus  waived  bis  putting  in 
bail.  If  tbat  bad  not  been  so,  it  would  seem  from  tbat 
case,  tbat  the  attorney's  going  abroad  would  bave  subjected 
him  to  liability  to  arrest  Tbe  privilege  of  tbe  attorney  is 
for  tbe  benefit  of  tbe  client ;  but  bow  can  tbe  client  be  said 
to  derive  any  benefit  firom  an  attorney  who  is  going  abroad, 
or  to  sustain  any  injury  firom  bis  arrest  ?    I,  therefore,  think 
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that  Mr.  Cook  was  not  privileged  There  remains  the 
third  ground,  and  it  has  been  urged  that  Mr.  Cook  was 
att^iding  at  the  police  Court  on  retainer.  But  that 
ground  of  jHrivilege  was  not  inmsted  on  he&xce  the  learned 
Judge  at  Chambers  at  the  time  of  making  the  motion  fiir 
his  discharge  out  of  custody,  when  it  would  have  been 
available ;  and  I  think  it  is  now  too  late  to  urge  it  It 
seems  to  me  to  be  a  very  wholesome  rule  of  practice,  that 
where  a  party  makes  an  application  for  his  discharge  on  the 
score  of  irregularity,  and  there  are  several  objections^  they 
should  all  be  brought  before  the  Judge  at  one  and  the  same 
time ;  and  not  that  one  fisiiling,  the  defendant  should  then 
come  to  the  Court  with  another.  The  rule  will,  therefore, 
be  dischaiged. 

Rule  discharged,  with  costs. 


GowtofQiiir. 


httfinS  Jwit- 
cBctkm  ov«r  in 


direetM 


Ex  parte  The  Overseers  of  Ackworth. 

Jl  ASHLEY  moved  for  a  rule,  calling  upon  certidn  jus- 
tices of  the  West  Riding  of  the  county  of  York,  and  also 
upon  the  overseers  of  the  township  of  Sbillington,  in  the 
same  Riding,  to  shew  cause  why  a  mandamus  should  not 
issue,  commandinic  the  said  jastices  to  erase  from  the  records 
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Mary  bis  wife  and  their  four  children,  from  the  township  1843. 
of  .Shillington  to  that  of  Ack worth,  was  made  under  the  g^^^rte 
hands  and  seals  of  two  justices  of  the  West  Ridinir  of  York-  Tlie  Onnmn 
shire.  At  the  Midsummer  General  Quarter  Sessions,  an 
appeal  was  entered  and  respited  by  the  overseers  of  Ack- 
worth,  against  this  order,  and  notice  and  grounds  of  appeal 
were  duly  served  upon  the  overseers  of  Shillington.  On 
the  appeal  coining  on  to  be  tried  at  the  adjourned  Quarter 
Sessions  for  the  West  Riding  of  Yorkshire,  on  the  29th  of 
October  in  the  same  year,  it  appeared  that  the  examinations 
were  defective,  in  not  stating  that  a  former  order  of  removal 
which  had  been  made  and  suspended,  and  on  which  the 
respondents  relied,  had  ever  been  acted  cm,  after  the  cause 
of  its  suspension  had  ceased.  The  magistrates  decided  that 
this  defect  was  &tal,  and  that  the  order  must  be  quashed : 
but  they  caused  an  entry  to  be  made  on  the  record,  that  it 
was  *' quashed,  not  on  the  merits.**  In  this,  it  was  sub- 
mitted, they  were  clearly  in  error,  inasmuch  as  that  quash- 
ing an  order  on  such  an  objection,  was  as  much  quashing 
it  on  the  merits,  as  if  the  case  had  been  gone  into,  and  the 
parties  had  &iled  to  produce  evidence  of  certain  necessary 
facts.  Seff.  V.  Clint  (a),  Reff.  v.  Justices  of  West  Riding  (6), 
Reg.  V.  Church  Knowk  (e),  Reg.  v.  Evenwood  and  Barony  {d), 
Reg.  V.  Justices  of  Middlesex  (e).  This  application  is  not,  as 
in  the  case  of  Rex  v.  Justices  of  Devon  (/),  to  compel  the 
Sessions  to  make  a  special  entry  on  their  records ;  but  to 
alter  an  erroneous  entry,  which  would  have  the  e£kct  of 
preventing  the  parties  from  bringing  the  case  to  a  hearing 
on  a  future  occasion.  Rex  v.  Wick  8L  Lawrence  (g).  The 
case  of  Reg.  v.  Justices  of  West  Riding  (A),  is  also  an 
authority  to  shew  that  it  is  within  the  power  of  this  Court 

{a)  11  Ad.  &  £11.  624  i   See  G.  &  D.  145. 

S.  C.  1  O.  &  D.  245.  (e)  11  Ad.  &  blL  S09 ;   See 

(6)  10  Ad.  &  £U.  685  {See  S.  C.  3  P.  &  D.  469. 

S.  C.  3  P.  &  D.  462.  (/)  1  Chit.  Bep.  34. 

(c)  7Ad.&£lL471;  SeeS.C.  {g)  5B.&Ad.526;  See  S.  C. 
3  N.  &  P.  359.  2  N.  &  M.  289. 

(d)  3  a  B.  370;  See  S.  C.  3  (A)  Reported  in  3  6.  &  D.  170. 
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1848.       to  order  such  an  erasure  to  be  made.     And  this  Court 
^"^^pjC^^      has  frequently  compelled  the  entry  of  continuances  to  be 
The  Oreneen  made,  which  is  a  Stronger  instance  of  their  power,  than 
the  one  now  sought  to  be  obtained. 

Cur.  adv.  vulL 

Pattrson,  J. — This  was  a  motion  for  a  mandamus  to 
command  certain  justices  to  erase  from  the  records  of  the 
Quarter  Sessions,  a  certain  entry ;  or  to  enter  continuancei^ 
and  hear  an  appeal  It  appears  that  the  examinations  in 
this  case,  disclosed  no  ground  of  removal,  being  defective 
in  not  stating  that  a  former  order,  which  had  been  made 
and  suspended,  and  on  which  the  respondents  relied,  had 
ever  been  acted  on  after  the  cause  of  its  suspension  had 
ceased.  The  sessions  were  of  opinion  that  on  that  ground 
the  examinations  were  bad,  and  they  quashed  the  order,  at 
the  same  time  making  a  special  entry,  that  the  order  was 
'Squashed,  not  on  the  merits."  When  this  motion  was 
made,  it  struck  me  that  the  sessions  were  right  in  making 
that  entry,  but  I  am  free  to  confess  that  I  now  think  that 
that  was  an  erroneous  opinion.  The  cases  of  The  Queen 
▼•  The  Inhabitants  of  Evenwood  and  Barony  (a),  and  The 
Queen  v.  T%e  Inhabitants  of  CharJbury  {b)^  have  rightly  de* 
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records  of  the  Court  of  Quarter  Sessions,  the  only  decision        1843. 
is  that  in  Regina  v.  The  Justices  of  the  West  Riding  of  York-     ^Tpwte 
shire  (a).   That  was  a  case  of  a  very  peculiar  nature,  and  it  is  The  Oveneen 

^    '        .  ,  r-T.  ,  of  ACKWORTH. 

not  according  to  any  precedent.  There,  there  was  an  entry 
made  on  the  records,  which  had  no  business  there  at  all : 
it  was  not  a  proper  adjudication ;  the  Court  had  no  autho- 
rity to  receive  the  application  which  they  did,  nor  to  make 
any  entry.  Here,  the  justices  had  the  case  properly  before 
them,  and  they  came  to  a  decision,  and  made  an  entry  ac- 
cording to  their  view  of  the  case.  How  then  can  I  -inter- 
fere to  direct  them  to  re-hear  a  case  which  they  have  already 
heard?  They  have  heard  the  case,  and  have  decided 
wrongly;  but  this  Court  is  not  a  Court  of  Error,  and, 
therefore,  their  decision  must  rest  undisturbed.  It  is  an 
error  on  their  part,  but  it  is  an  error  for  which  the  law  has 
provided  no  means  of  redress.  Under  these  circumstances, 
although  we  may  lament  it,  the  Court  cannot  interfere. 
Whether  or  not,  on  any  future  occasion,  the  Court  of 
Quarter  Sessions  will  allow  their  record  to  be  contradicted 
by  evidence,  I  cannot  say. 

Rule  refused, 
(a)  Reported  in  3  G.  &  D.  170. 


Reoina  v.  King. 

JoARSTOW  moved  on  the  return  to  the  writ  of  habeas  ^  wtrnnt  of 

commitmeiit 

corpus  in  this  case  being  read,  that  the  defendant.  King,  which  recitet 

be  discharged  out  of  custody.     The  return  stated,  that  the  must  shew, ' 

defendant,  with  one  Charles  Lilley,  was  committed  on  the  ©? the^redted 

I4th  of  September,  1843,  to  Winchester  house  of  correction,  ^°^^^ 

under  the  warrant  of  a  magistrate,  which  recited  a  convic-  fence  was  one 

tion   on   the  7  th  of  September  instant,  at  the  parish  of  committing 

Milton,  in  the  county  of  Southampton,  for  that  they  "  did  J^gj^n!*'^ 

unlawfully  kill  and  carry  away  one  fellow  deer  belonging     Therefore, 

where  a  com- 
mitment re- 
cited a  conviction  under  the  7  &  8  Geo.  4,  c.  29,  s.  26,  that  the  defendant  *'  did  unlawfully  kill  and 
carry  away  one  fallow  deer,  the  property  of  her  Mueaty,  Queen  Victoria,  asainst  the  form  of  the 
statute,"  it  was  held  bad,  for  not  shewing  that  the  deer  was  in  some  "  unincuMed  part  of  a  forest, 
chace,  or  purlieu." 

VOL.  I.  AAA  D.    &  U 
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tx)  her  Majesty  Queen  Victoria,  against  the  form  of  the 
statute  in  such  case  made  and  provided  f  and  adjudged  that 
each  of  them  should  pay  a  penalty  of  50/L,  and  in  de&idt 
of  payment,  be  imprisoned  for  four  calendar  months ;  and 
the  warrant  directed  the  keeper  of  the  house  of  correction 
to  keep  them  in  prison  for  that  period,  unless  the  penalty 
were  sooner  paid.  It  was  submitted,  that  the  warrant  of 
commitment  must  recite  a  conviction,  which  shews  upon 
the  face  of  it,  that  the  magistrates  had  jurisdictioiL  The 
conviction,  in  the  present  case,  was  under  the  stat.  7  &  8 
Geo.  4,  c  29,  s.  26,  which  provides,  that  **if  any  perscm 
shall  unlawfully  and  wilfully  course,  hunt,  snare,  or  cany 
away,  or  kill  or  wound,  or  attempt  to  kill  or  wound^  any 
deer  kept  or  being  in  the  uninclosed  part  of  any  forest 
chace,  or  purlieu,  he  shall,  for  every  such  offence,  on  con- 
viction thereof,  before  a  justice  of  the  peace,  forfeit  and 
pay  a  sum  not  exceeding  50Z."  Now  the  conviction  should 
shew  that  the  deer  was  in  some  uninclosed  part  of  some 
forest,  chace,  or  purlieu ;  for  if  it  were  in  an  inclosed 
part,  the  same  section  makes  the  offence  a  felony,  and  a 
magistrate  has  no  power  to  deal  summarily  with  the 
offender ;  if,  on  the  other  hand,  it  were  in  no  part  of  any 
forest,  &c.,  then  no  offence  is  created,  and  the  magistrate 
has  no  jurisdiction. 
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apparent  on  the  face  of  the  warrant  of  commitment^  where  184S. 
the  fact  of  a  conviction  is  distinctly  stated,  unless  the  con-  umoiha 
viction  itself  be  brought  before  thera.     To  the  same  e£Pect  <'- 

is  the  case  of  Rex  v.  Rogers  (a).  The  case  of  Reg.  v. 
Chancy  (A),  is  certainly  an  authority  the  other  way,  but 
the  attention  of  the  Court  in  that  case  was  not  called  to 
the  decision  of  Rex  v.  Rogers^  or  the  judgment  might  have 
been  different.  The  intention  of  the  above  cited  section 
was,  to  make  the  form  of  the  warrant  immaterial ;  so  that 
it  stated  a  conviction  in  point  of  fiict  [PatUMon,  J. — Then 
according  to  that  aigument,  it  would  be  sufficient  if  a 
warrant  should  state  **  the  defendant  has  been  convicted : 
receive  him  into  your  custody."  Looking  at  the  case  of 
Rex  V.  Rogers,  it  certainly  does  seem  contrary  to  the  view 
I  took  in  Reg.  v.  Oumeyl.  The  latter  case  may,  perhaps,  be 
distinguished;  there,  the  offence  stated  was  no  offence 
per  se.  [Patteson,  J. — So,  in  the  present  case,  it  was  no 
offence,  if  the  deer  was  not  in  some  uninclosed  part  of  a 
forest,  &C.  It  would  be  a  monstrous  thing  if  both  commit- 
ment and  conviction  being  bad  as  &r  as  we  can  see,  there 
should  be  yet  no  means  to  dischaige  the  prisoners.  How- 
ever, I  cannot  overrule  a  decision  of  the  full  Court,  without 
taking  time  to  consider.] 

BarstoWf  in  reply.  Rex  v.  Rogers  does  not  q>ply  to  the 
present  case.  There,  the  objection  was  to  a  mere  formal 
part  of  the  commitment,  and  the  conviction  recited  was  a 
good  one,  and  the  jurisdiction  of  the  magistrates  clearly 
appeared  on  the  face  of  it  Here,  if  the  aigument  on  the 
other  side  be  of  any  avail,  the  warrant  of  commitment  need 
never  set  out  any  conviction  at  all,  but  merely  direct  the 
gaoler  to  receive  the  body  of  A.  B.  "duly  convicted  before 
me.**  In  the  present  case  also,  the  writ  of  certiorari  is 
taken  away  by  statute  ;  so  that  were  the  conviction  ever  so 
erroneous,  the   defendant  could  not  bring  it  before  the 

(«)  1  D.  &  R.  156.  (6)  6  Dowl.  281. 

A   A   A   2 
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1849.  ^  Court,  and  that  distiDgaishes  the  present  caae  from  those 
cited.  It  may  not,  perhaps,  be  necessary  that  a  commit- 
ment shoold  describe  the  offence  with  the  same  precision 
as  required  in  an  indictment;  but  at  any  rate  it  dxMild 
diew  the  &ct  of  jurisdiction ;  and  as  in  the  present  case, 
this  is  wanting,  it  is  submitted  that  the  commitment  is  in- 
valid, and  the  prisoner  must  be  discharged* 

Patteson,  J.— There  is  acase  of  fFiekes  t.  Chaierhuek{a\ 
where  a  party  was  convicted  of  fishing  in  a  pond,  and  the 
commitment  omitted  to  state  that  it  was  indosed,  and  the 
Court  held  that  the  commitment  was  bad,  without  entering 
into  the  question  of  whether  the  conviction  was  right  or 
wrong.  The  point  arose  there,  in  an  action  of  trespass, 
but  in  other  respects  it  is  not  distinguishable  fix>m  the 
present  case.  I  therefore  think  this  warrant  is  void.  Had 
the  defect,  instead  of  being  a  want  of  jurisdiction,  been  one 
of  mere  informality,  I  should  not  have  felt  myself  bound  to 
discharge  the  prisoner ;  but  as  it  is,  and  as  the  want  of 
jurisdiction  is  apparent  on  the  face  of  the  warrant,  I  think 
I  ought  not  to  assume  that  the  magistrate  had  any.  It 
appears  to  me  that  the  case  of  Reg.  v.  Chaney  is  not  disdn- 
guishable  from  the  present  one.  As  to  that  of  Rex  v.  Rogers^ 
the  objection  there  raised  was  to  the  omission  of  a  proper 
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1B43. 


Anontmoub. 

WW  .  J.  ALEXANDER  moved  that  a  rule  for  a  new  It  b  no  ground 

trial,  in  an  action  of  ejectment,  which  had  been  obtained  new  trial  out 

in  the  present  Term,  should  be  taken  out  of  the  New  Trial  !l^,^d*^ 

Paper,  and  brought  on  as  a  motion.     The  irround  of  his  bnngingiton 

^    ^  ^^  .  .       ,    M  amotion, 

application  was,  that  there  were  three  witnesses  examined  that  levenl  of 

tllA    ■tlllP— «■ 

at  the  trial  of  the  cause  at  the  last  Summer  Assizes  for  .re  infirm,  and 

Berkshire,  whose  respective  ages  were  eighty-three,  seventy-  ^^  ^^^T^ 

nine,  and  seventy-seven  years.     As  at  their  advanced  ages,  ^"^  will,  in 

the  ordinary  risks  of  life  were  much  increased,  the  long  make  it  a  term 

interval  that  must  elapse  before  the  rule  could  be  argued  in  ^^  thiuihe 

the  usual  routine  of  the  business  of  the  Court  would  pro-  «^d«nc«  of 

^  any  witncn* 

bably  deprive  the  successful  party  of  the  benefit  of  their  who  may  die 

— ,,      ^,  11,  I'll-  rt*  •  in  the  interim, 

testimony.  The  Court  would,  perhaps,  thmk  this  a  sufficient  gball  be  read 

reason  for  granting  this  application.  judge*8^notei 

of  tbe  former 
trial. 

Patteson,  J.,  said,  he  would  consult  the  Judges  in  the 
full  Court 


On  the  following  day 

WiOHTBfAN,  J.,  said,  that  Patteson^  J.,  had  requested  him 
to  state,  that  granting  such  an  application  might  be  an  in- 
convenient precedent,  as  similar  motions  might  be  made 
with  respect  to  many  other  cases  also  standing  in  the  New 
Trial  paper.  But  to  obviate  any  injury  which  might  result 
to  the  party  from  the  delay,  the  Court  would  make  it  a 
term  of  granting  the  new  trial,  that  the  evidence  of  any 
witness,  who  might  die  in  the  interval,  should  be  read  from 
the  Judge's  notes  of  the  first  trial  (a). 

Motion  refused. 

(a)  See  ShiOUoe  v.  Cktridge,  2  Chit  Rep.  425. 
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A  warrant  of 
eominttnMDt, 
whbout  my 
date,  diractod 
R.  F.  to  be 
uBpntoned 
''lorthepariod 
oftlireeealen- 
dnrmoiitlif.'* 

On  a  ratum 
toahabaas 
aoipot,  tiie 
Court  will  not, 
at  the  desire  of 
the  committing 
magiatratei, 
direist  or  ad- 
vise the  gaoler 
tosobetitoite 
another  return 
for  the  one 
proflbred  to  be 


QtMBfe,  whe- 
ther a  convic- 
tion, under  the 
Night  Poach, 
ing  Act,(9 
Geo.  4,  c.  69, 
s.  1,)  should 
not  state  that 
the  prisoner 
entmd  or  was 
upon  the  land, 
for  the  purpose 
of  taking  game 
'there- 


in re  Fletcher. 
J.  HE  return  to  a  writ  of  habeas  corpus,  directed  to  the 
keeper  of  the  gaol  at  Cambridge,  commanding  him  to  bring 
up  the  body  of  Robert  Fletcher  the  younger,  then  a  pri- 
soner in  his  custody,  set  out  the  following  warrant  of  com- 
mitment : 

**  County  of  Cambridge,  to  wit, 

''  To  the  constable  of  Soham,  in  the  county  of  Cambridge, 
and  to  the  keeper  of  the  common  gaol  in  the  said  county. 
Whereas  Robert  Fletcher  the  younger,  of  Soham,  in  the 
said  county,  labourer,  is  convicted,  by  and  before  us,  the 
Rev.  John  Calthorpe,  clerk,  and  9  two  of  her  Ma- 
jesty's justices  of  the  peace,  in  and  for  the  said  county,  upon 
the  oath  of  James  Cowell,  for  that  he,  the  said  Robert 
Fletcher  the  younger,  at  the  parish  of  Soham,  in  the  said 
county,  with  three  other  persons  unknown,  in  certain 
lands  there  situate,  in  the  occupation  of  William  Comwell, 
did,  by  night,  to  wit,  after  the  expiration  of  the  first  hour 
after  sunset,  on  Monday,  the  twenty-third  day  of  October, 
in  the  year  one  thousand  eight  hundred  and  forty- three, 
and  before  the  beginning  of  the  first  hour  before  sunrise  on 
the  twenty-fourth  day  of  October  in  the  same  year ;  that  is 
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Fletcher  the  younger,  to  the  said  common  gaol  at  Cam-  1843. 
bridge  aforesaid,  and  deliver  him  to  the  said  keeper  thereof,  ^^^ 
together  with  this  precept:  and  you,  the  said  keeper,  are  Fibtchkr 
hereby  commanded  to  receive  the  said  Robert  Fletcher  the 
younger,  into  your  custody  in  the  said  common  gaol,  there 
to  be  imprisoned  and  kept  to  hard  labour  for  the  period  of 
three  calendar  months,  and  if,  at  the  expiration  of  such 
period,  the  said  Robert  Fletcher  the  younger  shall  not  find 
sureties  by  recognizance,  himself  in  the  sum  of  10/.,  and 
two  sureties  in  the  sum  of  5/.  each,  or  one  surety  in  the 
sum  of  10/.,  conditioned  that  the  said  Robert  Fletcher  the 
younger,  shall  not  so  offend  again,  for  the  space  of  one  year 
next  following,  then  that  you  the  said  keeper,  further  im- 
prison the  said  Robert  Fletcher  the  younger,  in  your  cus- 
tody at  Cambridge  aforesaid,  and  there  to  be  kept  at  hard 
labour  for  the  space  of  six  calendar  months,  unless  such 
sureties  shall  be  sooner  found.     Given  under  our  hands 

and  seals,  the day  of  October,  in  the  year  of  our  Lord, 

1843. 

"Joseph  Sidney  Sharp  (L.  S.) 
"John  Calthorpe,  (L.  S.)  " 

Biffffs  Andrews  moved  that  the  return  should  be  filed. 
Upon  which, 

WarUedge,  on  behalf  of  the  committing  magistrates,  ap- 
plied to  the  Court  to  direct  the  gaoler  to  substitute  another 
return  for  the  above  one,  setting  forth  a  valid  conviction 
and  warrant  of  commitment,  under  the  9  Geo.  4,  c.  69, 
s.  1.  In  the  Canadian  Prisoners^  case  (a),  it  was  held,  that 
the  gaoler  might  substitute  a  return  drawn  up  by  counsel 
for  that  originally  prepared.  In  the  present  instance,  the 
gaoler  was  willing  to  make  the  proposed  substitution,  pro- 
vided the  Court  would  direct  him  to  do  so,  but  refused  to 
alter  his  present  return,  unless  so  directed  by  the  Court. 

(a)  Nom.  Leonard  fVaison's  case,  9  Ad.  &  Ell.  731 ;  See  S.  C.  1  P. 
&  D.  516. 
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1843.  Patteson,  J. — The  Court  cannot  direct  or  advise  the 

^^"■^'^^    gaoler  what  return  to  make.     He  is  at  liberty  to  make  such 
Flbtcher.     return  as  he  thinks  fit 

The  above  return  was  then  filed. 

Biggs  Andrews  proceeded  to  re-state  the  following, 
amongst  other  objections,  to  the  return :  that  there  was  no 
date  to  the  warrant  of  commitment,  and  that  the  offence 
was  not  sufficiently  described;  when  he  was  stopped  by 
the  Court,  who  called  on 

IVorUedge  to  sustain  the  commitment  [He  proceeded 
to  argue  several  objections,  which  were  made  to  the  com- 
mitment ;  but  which  it  is  unnecessary  here  to  recapitulate, 
as  the  judgment  of  the  Court  did  not  turn  upon  them.] 
As  to  the  omission  of  the  date,  it  is  an  immaterial  one :  for 
it  appears  that  the  offence,  conviction,  and  commitment 
were  all  in  October,  and  subsequent  to  the  23rd.  Accord- 
ing to  the  case  of  DanieU  v.  Philipps  (a),  the  Court  would 
presume  that  a  conviction  had  preceded  a  commitment, 
and  would  read  both  instruments  together,  and  if  thus 
reading  them,  the  conviction  justifies  the  commitment  so 
explained,  it  is  sufficient  That  being  so,  it  was  impossible 
that  the  time  of  imprisonment  could  have  elapsed.     Sup- 
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As  to  the  other  objection,  that  the  purpose  of  entering  upon        1843. 
the  land,  should  have  been  stated  to  be  "  of  taking  game     ^"^^^e 
there  f  the  conviction  followed  literally  the  words  of  the     Fletcher. 
act,  and  the  case  oi  Domes  v.  The  King{a\  which  is  relied 
on  in  support  of  this  objection,   went  upon   a  different 
ground,  that  there  was  no  allegation  that  the  party  was  by 
night  in  the  close,  and  on  that  point  the  judgment  of  the 
Court  in  that  case  proceeded.     Here  the  natural  meaning 
of  the  words  "  did  enter  upon  the  said  land  for  the  purpose 
of  taking  game,"  is,  that  he  entered  upon  the  close  for  the 
purpose  of  taking  the  game  being  thereon. 

Biggs  Andrews^  contra.  [After  insisting  on  some  other 
objections,  he  proceeded  thus.]  The  objection  of  the  want 
of  date  is  fatal.  It  is  impossible  in  a  warrant  without  a 
date,  for  a  gaoler  to  tell  how  long  the  prisoner  is  to  be  con- 
fined. The  warrant  is,  therefore,  bad  for  uncertainty.  If 
the  period  of  imprisonment  is  to  date  from  the  conviction, 
the  party  might  then  be  at  large,  and  so  continue  till  the 
expiration  of  the  three  months.  If  firom  the  time  only 
when  the  gaoler  receives  him  into  his  custody,  then  the 
constable  might  delay  conveying  him  to  gaol  for  a  day,  or 
even  a  week,  which  would  not  therefore  be  included  in  the 
period  of  imprisonment,  and  so  the  prisoner  suffer  firom  the 
neglect  or  misconduct  of  the  constable.  As  to  the  last 
point,  the  conviction  is  bad,  because  it  does  not  shew  the 
prisoner  was  on  the  land  by  night  for  the  purpose  of  taking 
game  there,  and  so  is  within  the  authority  of  the  case  of 
Davies  v.  The  King.  He  might,  consistently  with  this  con* 
viction,  be  traversing  the  land  to  reach  a  distant  cover;  and 
he  was  entitled  to  that  locus  poenitentias. 

Patteson,  J. — ^It  is  unnecessary  that  I  should  consider 
the  last  objection  ;  although  I  am  inclined  to  think  it  is  a 
valid  one ;  because  I  am  of  opinion  that  a  commitment, 
like  this,  without  a  date,  is  bad.     A  gaoler  ought  to  be 

(a)  10  B.  &  C.  89;  See  S.  C.  5  M.  &  R.  78. 
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»— V ' 

In  r« 
FLxichir. 


able  to  ascertain  fix)in  the  warrant,  how  long  he  is  to  detun 
the  prisoner,  and  how  can  he  ascertain  that,  when  the 
warrant  has  no  date  ?  This  is  a  defect  arising  out  of  the 
warrant  itself,  and  such  as  no  conviction,  however  good, 
could  cure.  I  therefore  discharge  the  prisoner  on  this 
ground,  without  giving  any  opinion  on  the  other  objecdon. 


Prisoner  discharged. 


Ifratttor- 
nerl  bill  be 
rerenredfor 
UzatioD,  and 
afteradis- 
cnmon  beforo 
the  Master, 
tbe  parties 
oome  toan 
arrangement 
as  to  the 
amoont,  and 
the  Master 
makes  his  al- 
loeator  upon 
such  arrange- 
nent,  for  more 
thanfire- 
iixthsofthe 
lalamm 
» bm,  tbe 


Laurie  v.  Bartlett. 

A  Judge^s  order  had  been  obtained  in  this  cause  for  re- 
ferring an  attorney's  bill  for  547. 125.  Sd.^  on  which  an  action 
was  brought,  for  taxation,  the  costs  of  the  action  to  be  in  the 
discretion  of  the  Master.  The  Master  made  his  allocatur 
for  46Z.  175.  4(L,  and  stated,  that  the  attorney  had  waived 
his  claim  to  costs  in  the  action.  A  rule  having  been  ob- 
tained in  Trinity  Term  on  behalf  of  the  attorney,  to  shew 
cause  why  he  should  not  be  allowed  the  costs  of  taxation, 
as  less  than  one-sixth  had  been  taxed  off, 

Sir  John  Bayley  now  shewed  cause,  upon  affidavits  which 
disclosed  that  the  parties  had  gone  before  the  Master  to  tax, 
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had  never  been  included  in  the  original  bill ;  and,  therefore,       1 843. 
that  the  attorney  was  not  entitled  to  the  costs  of  taxation.        lauwb 

r. 

Bagley^  in  support  of  the  rule.  The  Master's  allocatur 
is  the  best  evidence  whether  he  has  exercised  his  judgment 
or  not  The  allocatur  simply  states  that  the  Master  has 
taxed  the  costs.  If  he  considers  the  arrangement  made  by 
the  parties  reasonable,  he  may  adopt  it,  but  in  every  case 
his  allocatur  is  the  proper  test,  and  as  it  is  not  now 
suggested,  the  Master's  allocatur  was  obtained  by  any 
fraud  or  misrepresentation,  it  is  conclusive,  that  he  has 
taxed  the  costs  at  46/1  17«.  4dl  If  the  master  is  not  at 
liberty  to  avail  himself  of  an  agreement  between  the  parties 
in  fixing  the  amount,  or  that  such  an  amicable  arrangement 
is  to  deprive  the  successful  party  of  the  costs  of  taxation, 
the  business  in  the  Master's  office  will  be  inconveniently 
increased;  as  no  attorney  will  ever  consent  to  the  reduction 
of  any  item  contained  in  his  bill,  if  by  so  doing,  he  may 
lose  the  costs  of  taxation;  and  the  Master  will  have  to 
exercise  his  judgment  on  every  item  contained  in  the 
longest  bill  of  costs.  In  determining  who  is  entitled  to  the 
costs  of  taxation,  the  Court  will,  therefore,  only  look  to  the 
amount  of  the  original  bill,  and  the  amount  of  the  Master's 
allocatur,  without  inquiring  as  to  the  means  by  which  the 
Master  came  to  a  conclusion.  Swinbum  v.  Hewitt  {a). 
The  inconvenience  of  admitting  affidavits  to  explain  the 
Master's  allocatur  is  here  illustrated.  It  is  left  in  doubt, 
on  the  affidavits  produced  against  the  rule,  whether  the 
16L  178.  Ad,  which  is  said  to  be  comprehended  in  the  sum 
allowed  by  the  Master,  was  or  was  not  contained  in  the 
original  bill.  If  any  thing  turned  upon  this,  the  attorney 
should  have  an  opportunity  of  shewing  how  that  fact  really 
was.  But  if  the  grounds  upon  which  the  Master  came  to 
his  conclusion  are  to  be  examined  into  by  the  Court,  in 
every  case  there  will  be  contradictory  affidavits,  and  the 

(a)  7  DowL  314. 
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1848.       simple  rule  of  proportion  which  the  Legislature  ooiitein<* 
Lawb       plated  as  conclusive  between  the  parties,  will  be  rendered 
Ba.tl«t.     nugatory. 

Patteson,  J. — ^I  will  not  decide  this  rule  upon  the 
question  whether  the  sum  of  16L  17 s.  4^.  was  or  was  not 
included  in  the  original  bill  of  costs,  or  whether,  in- 
dependent of  that  sum,  more  or  less  than  one-sixth  was 
struck  off.  I  think,  on  the  broad  principle,  that  wherever 
there  has  been  a  compromise  between  the  parties,  and  they 
have  interposed  by  an  arrangement  between  themselves, 
so  that  the  Master's  adjudication  is  founded  on  their 
arrangement,  there  should  be  no  costs  of  taxation,  even 
though  less  than  a  sixth  has  been  struck  off.  The  costs  of 
taxation  are  allowed  for  the  Master's  trouble  in  taxing  the 
bill,  and  where  he  does  not  tax  it,  but  the  amount  is  agreed 
on  between  the  parties,  the  consideration  fails,  and  no  costs 
can  be  allowed.  As  this  was  an  experiment,  the  rule  will 
be  dischaiged  with  costs. 

Rule  discharged,  with  costs. 
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the  26th  day  of  May,  a.  d.,  1841,  being  within  two  years       1843. 
from  the  date  of  these  presents,  to  bury  the  corpse  or  body  xitchmabbh 
of  Jane  Rumbold,  spinster,  (an  in&nt,)  a  parishioner  of  the  <'• 

parish  of  Bassingboume  aforesaid,  when  duly  applied  to  in  Clerk, 
that  behalf,  after  convenient  notice  or  warning  given  on 
both  occasions,  (the  first  whereof  occurred  on  or  about 
the  17th  day  of  February,  a.  d.,  1840,)  and  without  any 
just  or  su£Scient  cause  on  either  occasion."  The  defendant 
appeared  under  protest,  and  contended,  that  under  the 
3  &  4  Vict  c.  86,  s.  20,  which  enacts,  "  that  every  suit  or 
proceeding  against  any  such  clerk  in  holy  orders  for  any 
offence  against  the  laws  ecclesiastical,  shall  be  commenced 
within  two  years  after  the  commission  of  the  offence,  in 
respect  of  which  the  suit  or  proceeding  shall  be  instituted, 
and  not  afterwards,"  the  present  proceeding  could  not  be 
supported,  as  it  appeared  that  the  offence  was  in  reality 
committed,  if  at  all,  on  the  17th  of  February,  a.  d.,  1840, 
more  than  two  years  before  the  commencement  of  the 
present  suit  Sir  jS*.  Jennet^  Knight,  the  Dean  of  the  Court 
of  Arches,  overruled  the  protest;  and  the  present  ap- 
plication, therefore,  became  necessary.  It  was  submitted, 
that  the  offence  with  which  the  defendant  was  charged, 
that  of  refusal  to  bury  a  corpse  without  lawful  excuse, 
could  only  be  committed  once  with  respect  to  the  same 
corpse,  and  that  was  when  the  first  refusal  took  place. 
Otherwise,  a  demand  and  a  refusal  might  constitute  a  fresh 
offence  on  every  day  in  the  year.  The  present  case  might 
be  likened  to  that  of  a  party  who,  being  duly  chosen, 
refuses  to  serve  as  overseer  without  lawftil  excuse ;  and  it 
was  never  contended,  that  by  several  refusals  on  separate 
days,  he  could  be  guilty  of  several  offences.  The  68th 
canon,  under  which  the  party  is  charged,  makes  the  refiisal 
an  offence  in  opposition  to  the  delay. 

WiGHTMAN,  J. — ^It  appears  to  me  that  the  Ecclesiastical 
Court  has  proceeded  on  the  ground,  either  that  this  was  a 
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continuing  offence,  or  that  the  second  refiisal  was  a  distinct 
offence  in  itself  against  the  68th  canon.  J£  so,  that  is  a 
question  of  ecclesiastical  cognijsance,  and  the  proper 
remedy  is  by  appeal,  if  they  have  proceeded  wrongly. 
The  defendant,  therefore,  seeks  to  bring  before  this  Court, 
not  the  construction  to  be  put  upon  the  act  of  Parliament, 
but  that  to  be  put  upon  the  68th  canon ;  and  were  I  to 
consider  this  as  a  fit  case  for  a  prohibition  to  issue^  I  can 
scarcely  conceive  any  case  in  which  a  similar  application 
ini£^  not  be  made. 

Rule  refused. 
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Negrete  v.  Martorel.  1843. 

A^~>^ ' 
RULE  nisi  had  been  obtained  by  Channell,  Seijt,  on  A  rale  for 

the  second  day  of  the  present  Term,  to  set  aside  the  ct^f^nm^ 

verdict  in  this  case,  on  the  ground  of  irregularity.     On  the  f|^  **£jf* 

2nd  of  May,  a  rule  for  judinnent  as  in  case  of  a  nonsuit  cbai^  on 

was  discharged,  upon  a  peremptory  undertaking  to  try.  May,  upon  a 

either  before  a  Judge  at  Sittings  after  Trinity  Term;  or,  S^SSo^to 

if  before  the  sheriff,  then  within  two  months  from  that  day.  *7  '^^^Si!^ 

The  plaintiff  obtained  an  order  to  try  the  cause  before  the  that  tfane^  the 

sheriff.     On  the  29th  of  July,  after  the  time  mentioned  in  ^i^o^;^ 

the  peremptory    undertakbg  had  expired,   the    plaintiff  ^•*'^°^^ 

served  notice  of  trial  upon  the  attorney  for  the  defendant,  oat  proeeeding 

who  protested  against  the  trial  taking  place,  and  returned  notice  ofbid 

the  notice.     The  cause  was  tried  as  an  undefended  cause,  AomtfwhOT 

on  the  8th  of  August,  the  defendant  being  present  at  the  *^.Vf"^  ^^ 

trial,  but  not  taking  any  part  in  it     The  plaintiff  obtained  defended 

a  verdict,  and  an  application  was  immediately  afterwards  q^  ^  ^^^ 

made,  on  the  part  of  the  defendant,  to  a  Judge  at  Chambers,  ^•JJ^^'^^ 

who  made  an  order  directing  that  all  further  proceedings  pUuntiff  as  ir- 

should  be  stayed  until  the  fiflh  day  of  the  present  Term. 

Sir  T.  fVilde,  Serjt.,  shewed  cause.     Until  judgment  as 
in  a  case  of  a  nonsuit  is  obtained,  a  plaintiff  may  always 
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try.  There  has  been  no  irregularity.  Proper  notice  of 
trial  was  given,  and  the  defendant  was  in  Court  during  the 
trial.  If  he  had  intended  to  take  advantage  of  the  plain- 
tiff's neglect  to  try  within  the  two  months  mentioned  in 
the  peremptory  undertaking,  he  should  have  introduced 
into  the  rule,  discharging  the  rule  nisi  for  judgment  as  in 
case  of  a  nonsuit,  a  condition  that  he  should  be  at  liberty 
to  sign  judgment  of  nonsuit  at  the  end  of  the  two  months, 
if  the  plaintiff  &i1ed  to  try  within  that  time,  or  he  should 
have  applied  to  a  Judge  at  Chambers  for  leave  to  do  so. 


Channellg  Seijt,  in  support  of  the  rule.  The  plaintiff 
does  not  deny  that  a  contract  which  has  been  entered  into 
between  the  parties  has  been  broken  by  him.  A  rule  for 
judgment  as  in  case  of  a  nonsuit  has  been  set  aside  upon  a 
peremptory  undertaking  by  the  plaintiff  to  try  within  two 
months.  After  that  time  has  elapsed,  he  gives  notice  of  triaL 
That  is  clearly  an  irregularity.  The  question  really  is,  whether 
a  trial  can  be  had,  the  notice  of  trial  having  been  given  after 
the  time  vrithin  which  the  trial  is  allowed  to  take  place. 
Instead  of  proceeding  to  trial  as  he  has  done,  the  plaintiff 
should  have  applied  to  a  Judge  to  enlarge  the  time  limited 
by  the  peremptory  undertaking,  or  he  should  have  wiuted 
till  the  commencement  of  the  Term,  and  then  have  moved 
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for  the  trial  of  gach  issue ;  and  if  the  plaintiff  neglect  to  try  1843. 
the  issue  within  the  time  so  allowed,  the  Court  shall  give  negretb 
such  judgment  as  aforesaid.'  The  plaintiff  here  has  ne- 
glected to  try  the  issue  within  the  time  allowed,  and  it  is 
impossible  not  to  see  the  great  inconvenience  to  which  a 
defendant  would  be  subjected  if  we  were  to  hold  that  the 
plaintiff  has  pursued  a  proper  course  in  this  case  ;  because 
the  defendant  might  have  kept  his  witnesses  in  town  for 
two  months,  and  then  have  sent  them  away,  thinking  that 
the  trial  would  not  take  place.  I  think,  therefore,  that  the 
verdict  should  be  set  aside  as  irregular. 

Rule  absolute  accordingly. 


MuNTZ  V.  Foster  and  Others. 

1^ ASE  for  an  infringement  of  the  plaintiff's  patent  for  an  in  tni 
improved  manufiM^ture  of  metal  plates  for  sheathing  the  f^^J^^tof 

bottoms  of  ships,  or  other  such  vessels.     The  declaration,  •  pf*cnt,  the 

*  ^        declaration  let 

after  stating  the  grant  of  the  letters  patent,  set  out  a  proviso  out  a  certain 

therein  contained,  '^  that  if  the  plaintiff  should  not  par-  Eu^^i^tl 

ticularly   describe   and   ascertain   the  nature   of  his  said  ^^*d*iToidL 

invention,  and  in  what  manner  the  same  was  to  be  per-  «?!?»;*« . , . 

plaintiff,  within 
formed,  by  an  instrument  in  writing  under  his  hand  and  six  months 

seal,  and  cause  the  same  to  be  enrolled  in  his  Majesty's  J^„j  gp'^u " 

High  Court  of  Chancery  within  six  calendar  months  next  ^^^\i,"^ 

and  immediately  after  the  date  of  the  said  letters  patent,  the  jilaintiff 

that  then  those  letters  patent,  and  all  liberties  and  ad-  snanoeofthe 

vantages  whatsoever  thereby  granted,  should  utterly  cease,  JJ^^^'ent  in 

writing  par- 
ticularly describe  the  nature  of  his  inyention,  and  did,  within  six  months,  cause  the  seid  instrument 
in  writing  to  be  enrolled.  The  defendants  pleaded,  that  the  plaintiff  caused  to  be  enrolled  a 
ceruin  instrument  in  writing,  in  words  and  to  the  efibct  following,  (setting  out  the  specification) ; 
and  that  the  plaintiff  caused  to  be  enrolled  no  instrument  in  writing,  other  than  and  except 
the  said  instrument  in  writing  before  set  forth,  whereby  the  letters  T>atent  became  void  :  Hdd, 
on  special  demurrer,  that  the  plea  was  bad,  as  an  argumentative  aenial  that  the  plaintiff  did 
describe  and  ascertain  the  material  part  of  his  invention,  and  enrol  that  description  as  alleged 
in  the  declaration. 


VOL.  I. 
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determine,  and  become  void."  The  declaration  then  al- 
leged that  afterwards,  to  wit,  on  the  22nd  day  of  April,  in 
the  year  of  our  Lord,  1833,  the  plaintiff,  in  pursuance  of 
the  said  proviso,  and  of  the  said  letters  patent,  by  an 
instrument  in  writing,  under  his  hand  and  seal,  did  par- 
ticularly describe  and  ascertain  the  nature  of  his  said  in- 
vention, and  in  what  manner  the  same  was  to  be  and  might 
be  performed ;  and  that  afterwards,  and  within  six  calendar 
months  next  and  immediately  after  the  date  of  the  said 
letters  patent,  to  wit,  on  the  day  and  year  last  aforesaid,  he 
caused  the  said  instrument  in  writing  to  be  enrolled  in  his 
said  Majesty's  High  Court  of  Chancery,  at  Westminster, 
in  the  county  of  Middlesex.  Breach,  that  the  defendants, 
well  knowing  the  premises,  but  contriving,  &c.,  to  injure  the 
plaintiff,  &c.,  unlawfully,  &c.,  did  make,  use,  exercise,  and 
put  in  practice  the  said  invention  of  the  said  plaintiff;  and 
also  made,  vended,  and  sold  divers  metal  plates,  sheets  of 
yellow  metal,  &c.,  in  imitation  of  the  said  invention. 

The  defendants,  in  their  sixth  plea,  after  reciting  the 
proviso  contained  in  the  letters  patent,  and  set  out  in  the 
declaration,  averred  that  the  plaintiff  caused  to  be  enrolled 
in  the  said  High  Court  of  Chancery,  within  six  calendar 
months  next  and  immediately  after  the  date  of  the  said 
letters  patent,  a  certain  instrument  in  writing  in  the  words 
and  to  the  effect  foliowiniz,  (setting  out  in  terms  the  sc 
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murrer,  that  the  plea  was  bad  for  not  traversing  the  aver-       1843. 
ment  in  the  declaration,  that  the  plaintiff  did,  in  pursuance      muntz 
of  the  said  proviso,  particularly  describe  and  ascertain  the      ywsul 
nature  of  his  said  invention,  and  in  what  manner  the  same    •ad  Otben. 
was  to  be  performed,  as  therein  more  particularly  alleged ; 
and  that  if  the  said  plea  was  intended  to  be  such  traverse, 
it  was  a  circuitous  and  bad  traverse  thereof,  &c     Joinder 
in  demurrer. 

Sir  T.  JVildey  Seijt,  {Cowling  was  with  him,)  in  support 
of  the  demurrer.  The  plea  is  bad  for  the  causes  assigned 
by  the  demurrer.  It  neither  traverses  a  material  fact  in 
the  declaration,  nor  confesses  and  avoids  it;  nor  does  it 
tender  a  precise  and  determinate  issue.  The  plaintiff 
cannot  tell  whether  the  defendants  deny  the  sufficiency  of 
the  specification  in  point  of  law  or  of  fact  If  the  plea  be 
intended  as  a  denial  of  the  fact  of  enrolment  within  the 
time  limited,  the  traverse  is  ai^mentative.  To  make  the 
plea  good,  it  should  have  said,  that  the  plaintiff  did  not 
enrol,  &c.,  and  have  concluded  to  the  country.  Again,  it 
does  not  confess  and  avoid  the  enrolment ;  for  there  are  no 
words  in  the  plea  from  which  it  appears  that  the  specification 
therein  mentioned,  is  that  which  the  plaintiff  alleges  that  he 
enrolled.  The  object  of  the  plea  was  to  steer  clear  of  the 
difficulty  presented  by  the  case  of  Walton  v.  Potter  (a)^  and 
to  raise  the  question  of  the  sufficiency  of  the  specification. 
But  this  may  be  done  by  tendering  a  bill  of  exceptions  to 
the  ruling  of  the  Judge  at  the  trial.  Supposing,  however, 
the  plea  to  be  good  in  point  of  form,  the  specification 
which  it  sets  out  is  good.  He  was  then  stopped  by  the 
Court,  who  called  on 

Channel^  Seijt,  (  Webster  was  with  him,)  to  support  the 
plea.     It  is  submitted,  that  the  plea  is  good  in  point  of 

(,a)  4  Scott,  N.  R.  91 ;  See  S.  C.  3  M.  &  G.  411. 
B  B  B  2 
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form,  and  it  is  for  the  interests  of  justice  that  the  objections 
urged  against  it  should  not  be  allowed  to  prevail.  The 
construction  of  the  proviso  in  the  letters  patent  is,  that 
there  is  a  state  of  things  under  which  the  rights  conferred 
by  the  letters  patent  may  be  destroyed,  and  any  defence 
founded  upon  that  proviso  must  be  pleaded  by  the  de- 
fendants. The  defendants  insist  that  the  specification  is 
bad,  and  the  question,  whether  a  specification  be  suflBcient 
or  not,  is  one  for  the  Court,  and  not  for  the  jury.  Rex  v. 
Wheeler  (a),  Neihon  v.  Harford  (b).  The  defendants, 
therefore,  have  a  right  to  bring  the  specification  before  the 
Court  by  their  plea,  and  to  have  the  judgment  of  the  Court 
upon  its  sufficiency.  If  they  had  traversed  the  allegation 
that  the  plaintiff  had  described  the  nature  of  his  invention, 
and  the  manner  in  which  it  was  to  be  performed,  and  had 
caused  the  instrument  by  which  it  was  described  to  be 
enrolled  in  the  Court  of  Chancery,  the  plea  must  then  have 
concluded  to  the  country.  Now,  the  only  point  in  dispute 
between  the  parties  might  be  one  which  is  not  a  question 
for  the  jury  at  all,  and  they  ought  not  to  be  put  to  the  ex- 
pense of  a  trial,  when  they  only  ask  for  the  opinion  of  the 
Court  as  to  the  sufficiency  of  the  specification  in  point  of 
law.  [Matde,  J. — I  am  disposed  to  think  that  might  be 
done ;  but  the  question  is,  whether  the  sufficiency  of  the 
specificatJon  has  been  properly  raised  by  the  present  plea. 
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with  the  suggestions  thrown  out  in  Walton  v.  Potter  {a)^  1843. 
and  Gibson  v.  Brand  {b).  In  the  latter  case,  Tindal^  C.  J.,  Muntz 
says  (c),  '^  If  the  defendant  had  desired  to  avail  himself  of  *• 

the  non-inrolment  of  a  proper  specification,  or  to  insist  widOUien. 
that  the  specification  was  not  su£Scient  to  sustain  the  patent, 
he  might,  after  alleging  that  the  specification  set  forth  was 
the  specification  inroUed,  and  that  none  other  had  been 
inroUed,  have  averred  that  it  was  insufficient  in  law,  and 
the  patent  therefore  void;  and  then  the  question  might 
have  been  raised  upon  the  record."  It  has  been  said,  on 
the  other  side,  that  the  plea  is  an  ai^mentative  traverse  of 
the  enrolment,  but  that  is  not  assigned  as  one  of  the  causes 
of  demurrer.  It  is  submitted,  also,  that  this  is  not  an 
argumentative  traverse,  but  that  the  plea  confesses  the 
enrohnent  of  the  specification  in  point  of  feet,  and  denies 
its  sufficiency  in  point  of  law,  by  shewing  that  the  spe- 
cification enrolled  is  not  a  proper  compliance  with  the 
proviso. 

Sir  T.  WUde,  Serjt,  in  reply,  was  stopped  by  the  Court 

TiNDAL,  C.  J. — It  appears  to  me,  that  the  sixth  plea, 
upon  which  we  are  bound  to  give  our  opinion  as  it  appears 
upon  the  record,  is  insufficient ;  and  the  ground  upon 
which  I  hold  it  to  be  insufficient  is  that  it  amounts,  at 
most,  to  an  argumentative  denial  that  the  plainti£f  did,  as 
is  alleged  in  the  declaration,  **  by  an  instrument  in  writing 
under  his  hand  and  seal,  particularly  describe  and  ascertain 
the  nature  of  his  invention,  and  did  cause  the  siud  instrument 
in  writing  to  be  enrolled  in  the  High  Court  of  Chancery." 
The  declaration  is  firamed  in  the  usual  way,  and  it  sets  out 
not  only  the  grant  of  the  letters  patent,  but  the  proviso 
with  which  they  were  granted.  If  it  had  not  done  so,  the 
defendants,  by  craving  oyer  of  the  letters  patent,  would 
have  had  a  ready  mode  of  shewing  that  the  patent  was 

(a)  Ubi  supra.  S.  C.  4  M.  &  G.  179. 

(b)  4  Scott,  N.  R.  S44;   See         (c)  p.  877. 
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granted  8iib|ect  to  a  proviso.  That  a  compliaiioe  with 
that  pro?iso  is  necesBaiy  to  give  the  plaintiff  a  right  to  the 
letten  patent,  appears  fixnn  the  wcmls  of  the  letters  patent 
themselves,  which  make  such  compliance  a  condition  to  the 
grant;  and  then,  the  act  being  one  which  is  to  be  per- 
finrmed  by  the  plaintiff  it  would  be  necessary,  according  to 
the  ordinary  roles  of  pleading,  that  he  should  state  his  per- 
fimnance  of  it  The  case  is  very  analogous  to  the  mode  in 
which  a  bargain  and  sale,  under  the  stat  27  Hen.  8,  c  16, 
■lust  be  pleaded.  That  statute  enacts,  that  no  manors, 
lands,  &C.,  shall  pass  by  reason  only  of  any  bargain  and 
sale  thereof,  except  the  same  bargain  and  sale  be  made  by 
writing,  indented,  sealed,  and  enrolled,  within  six  months 
after  the  date  thereof,  in  one  of  the  King's  Courts  oi  record 
at  Westminster,  &c.  It  has  always  been  held  necessary 
that  the  party  who  in  pleading  sets  out  that  kind  of  con- 
veyance, should  proceed  also  to  allege  the  enrolment  of  the 
deed  within  the  six  months  specified  by  the  statute,  and  a 
plea  has  been  held  to  be  bad  where  it  omitted  to  state  the 
precise  Court  in  which  the  enrolment  was  made.  Now,  in 
the  present  case,  the  declaration  allies  that  the  plaintiff 
did,  on  the  22nd  of  April,  in  pursuance  of  the  letters 
patent,  particularly  describe  and  ascertain  the  nature  of  his 
invention,  by  an  instrument  in  writing  under  his  hand  and 
ieal,  and  did  ca^use  the  "eaid  instrument  in  writing^  to  be 
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traverse  ?  If  the  plea  had  gone  on  to  say,  *  without  this, 
that  the  plaintiff  did  within  six  calendar  months,  &&,  by 
an  instrument  in  writing,  describe  and  ascertain  the  nature 
of  his  invention,  and  cause  the  said  instrument  in  writing 
to  be  enrolled,  &c.,*  it  would  have  been,  as  it  seems  to  me, 
a  good  plea.  Upon  the  ground,  therefore,  that  the  plea  as 
it  stands  amounts  only  to  an  argumentative  denial  of  the 
&ct  that  the  plaintiff  did,  within  six  calendar  months  after 
the  date  of  the  patent,  describe  and  ascertain  the  material 
part  of  his  invention,  and  enrol  that  description  in  the 
High  Court  of  Chancery,  I  think  the  plea  is  bad ;  and  as 
the  objection  is  pointed  out  by  the  terms  of  the  special 
demurrer,  the  demurrer  must  be  allowed. 


1843. 


MUNTZ 

r. 

F08TEE 

and  Others. 


CoLTMAN,  J. — It  is  a  rule  in  pleading,  that  where  there 
is  a  material  allegation  in  the  declaration,  and  the  a£Srmative 
matter  contained  in  the  plea  is  inconsistent  with  that 
allegation,  the  plea  must  conclude  with  a  special  traverse. 
I  think  that  the  defendants,  who  meant  to  deny  that  the 
specification  was  duly  enrolled,  were  bound  to  conclude 
their  plea  in  that  manner.  The  defendants,  however,  have 
only  put  upon  the  record  a  circuitous  traverse  of  a  fact 
which  they  ought  to  have  expressly  denied*  But  it  is  said, 
that  the  special  causes  assigned  in  the  demurrer,  do  not 
precisely  hit  this  point.  The  object  of  a  special  demurrer 
is  to  point  out  to  the  opposite  party  what  the  fault  in 
pleading  is,  of  which  the  party  demurring  means  to  com- 
plain ;  and  although  it  is  true  that  the  causes^  alleged  in 
the  demurrer,  point  rather  to  the  non-description  than  the 
non-enrolment,  yet  I  think  that  they  sufficiently  disclose  to 
the  Court  and  to  the  opposite  party  what  the  defect  is 
which  is  insisted  on. 


Ebskinb,  J. — I  am  of  the  same  opinion.  It  appears  to 
me  that  the  plea  contains  nothing  more  than  an  argu- 
mentative and  circuitous  traverse  of  an  allegation  in  the 
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1848.        declaration.     That  allegation   is,   that    the   plaintiff   did 
^^TTv — '     describe  the  nature  of  his  invention  by  an  instrument  in 

MUNTZ  •' 

V.  writing,  and  caused  the  said  instrument  to  be  enrolled. 

•ndOthen.     The  plea  then   alleges,  that  the  plaintiff  had  enrolled  a 
certain  specification,  which  the  defendants  set  out  in  terms^ 
and  no  other,  and  the  plea  goes  on  to  say,  '^  whereby  the 
letters  patent  are  void."    Now  why  should  the  letters 
patent  be  void  by  reason  of  any  thing  stated  in  the  plea? 
Because  the  specification  was  not,  in  fact,  an  instrument  in 
writing,  particularly  describing  and  ascertaining  the  nature 
of  the  mvention,  and  in  what  manner  the  same  was  to  be 
performed.     It  is,  therefore,  an  argumentative  denial  of  the 
allegation  in   the  declaration.     It  has  been  argued  by  my 
Brother   Channell  that  this  is  no  objection,  because  the 
allegation  in  the  declaration  amounts  to  surplusage,  and 
may  be  rejected.     But  I  do  not  think  that  the  all^ation 
can  be  got  rid  of  as  surplusage,  for  the  plaintiff  himself 
has  set  out  in  his  declaration  the  proviso  in  the  letters 
patent,  requiring  the  enrolment  of  the  specification  vnthin 
six  months  of  the  date  of  the  grant,  and  thus  it  appears  on 
the  &ce  of  the  declaration,   that  the   patent  would  be 
absolutely  void  if  the  specification  had  not  been  enrolled 
within  the  time   limited.     For  the  plaintiff,  therefore,  to 
affirm  that  he  had  done  so,  was  an  averment  essential  to 
the  supi:K)rt  of  thb  action,  and  this  allegation  is  ioformalh 
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a  material  allegation  on  the  part  of  the  plaintiff,  how  is  it        1848. 
dealt  with  by  the  defendants  ?   The  plea  says,  in  effect,       Muntz 
that  within  the  six  months  the  patentee  enrolled  a  spe-       poJi-g^ 
cification  in  the  terms  set  out  in  the  plea,  and  did  not  enrol    and  OtlMn. 
any  other  specification.     It  must  be  assumed,  upon  this 
part  of  the  case,  that  the  specification  is  bad,  in  order  to 
make  the  plea  itself  good ;  and  then  the  plea  comes  to  this, 
**  You  have  enrolled  a  specification  which  does  not  describe 
the  nature  of  your  invention,  and  is,  therefore,  no  spe- 
cification at  all,  and  you  have  enrolled  no  other."    That  is 
inconsistent  with  the  allegation  contained  in  the  declaration 
that  the  plaintiff  enrolled  a  specification  within  six  months, 
and  described  therein  the  nature  of  his  invention.     The 
traverse,  therefore,  is  ai^mentative.     The  question,  then 
is,  whether  this  defect  in  the  form  of  the  plea  is  sufficiently 
pointed  out  in  the  causes  of  demurrer.     Now,  the  causes 
of  demurrer  point  out  as  an  objection  to  the  plea,  that  it  is 
a  circuitous  and  bad  traverse,  and  for  the  reasons  which  I 
have  given,  I  think  the  plea  is  bad   in  point  of  form; 
whether  it  is  bad  in  point  of  substance  or  not  I  will  not 

say- 
Judgment  for  the  Plaintiff. 


Candt  and  Dean  v.  Maugham. 

JiMANNINGy  Seijt.,  moved  for  a  rule,  calling  upon  the  VHiere  pend- 

plaintifis  in  this  action,  and  also  on  the  Board  of  Customs,  j^^  ^^ 

to  shew  cause,  why  the  defendant  should  not  be  at  liberty  m  imnMdiate 

•'  -^    extent  m  chief, 

to  pay  the  amount  ot  the  debt  sought  to  be  recovered  into  at  the  salt  of 

Court,    under   the    provisions   of   the   Interpleader   Act,  was  issued' 

(1  &  2  Wm.  4,  c.  58,  s.  1.)    From  the  affidavit  on  which  JE^^lS^  Ld 

the  debt  which 
formed  the  subject-matter  of  the  action  was  seized  to  the  use  of  the  Crown,  tnd  notice  was 
subsequently  given  to  the  defendant  by  the  Board  of  Customs  requiring  him  to  pay  the  debt  to 
the  Crown,  the  Court  refused  to  grant  an  interpleader  rule  under  section  1  of  the  1  &  2  Wm.  4, 
c.  58,  calling  upon  the  Board  of  Customs  and  the  plaintiffil  to  interplead,  or  to  grant  to  the 
defendant  summary  relief  at  common  law ;  but  left  him  to  hu  plea  in  the  action. 
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184S. 


Ex  parte 

BlMTHALL. 


Bentall.  In  Ex  parte  Hayward  (a),  the  Court  had  refused 
a  similar  application  ;  but  in  Ex  parte  Wart  (h\  the  Court 
of  King's  Bench  had  permitted  such  an  alteration  to  be 
made.  In  the  Courts  of  Queen's  Bench  and  flxchequer, 
the  rule  is,  that  every  attorney  shall  enter  his  name  and 
place  of  abode,  &c,  in  a  book  to  be  kept  for  that  purpose 
in  the  Master's  oflBce ;  and  in  many  proceedings  it  is  essential 
that  the  name  should  be  accurately  stated.  It  was  sub- 
mitted, therefore,  that  it  was  for  the  protection  of  the  public 
that  the  correct  name  of  every  attorney  should  be  placed  on 
the  rolls  of  the  Court 


Per  CuRiABf. — We  think  that,  notwithstanding  the  case 
of  Ex  parte  Hayward^  this  application  may  be  granted. 


Fiat. 


(a)  5  Scott,  712 ;  See  S.  C.  Norn. 
Eg  parte  Ware,  6  Dowl  463. 


(b)  6  Dowl.  311. 


Richardson  v.  EIensit. 
A  dafendMif*    BoMPAS,  Serjt,  had  obtained  a  rule  nisi  for  a  review 

008C8 IDAIT  00I06  ^^ 

within  the         of  the  Master's  taxation.     The  plaintiff,  as  lord  of  the  manor 
of  Chipping  Barnet,  and  East  Bamet,  had  brought  an  action 


pint,  though 
they  *re  not 
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jury,  and  the  cause  came  on  for  trial  before  the  Lord  Chief       1843. 
Justice,  when  a  verdict   was  taken  by  consent  for  the   ^^^^^     !^ 
plaintiff,  subject  to  the  opinion  of  the  Court  on  a  special  9. 

case,  and  it  was  referred  to  a  barrister  to  inquire,  what  was 
the  annual  value  of  the  premises  in  question  at  the  time  of 
the  admission  of  the  defendant.  The  finding  of  the  ar- 
bitrator was  made  a  part  of  the  special  case,  which  was 
argued  in  Hilary  Term  last,  and  the  Court  directed  a 
nonsuit  to  be  entered.  The  defendant  applied  to  the  Lord 
Chief  Justice  for  a  certificate  that  the  action  was  a  proper 
one  to  have  been  tried  before  a  judge,  which  his  Lordship 
declined  to  grant,  upon  the  ground  that  the  power  to 
certify  was  vested,  if  any  where,  in  the  arbitrator.  The 
arbitrator  had  not  granted  any  such  certificate,  nor  had 
he  been  applied  to  by  the  defendant  to  do  so.  The 
Master,  however,  had  taxed  the  defendant  his  costs  upon 
the  ordinary  scale. 

Channel^  Seijt,  now  shewed  cause.  The  Master  was  quite 
right  in  taxing  the  defendant's  costs  upon  the  usual  scale. 
This  rule  was  obtained  upon  the  authority  of  Williamson 
V.  HecUh  (a).  In  that  case,  an  application  had  been  made 
to  the  Court  to  review  the  Master's  taxation,  he  having 
taxed  the  defendant  his  costs  upon  the  lower  scale ;  but 
the  Court  refused  to  interfere.  It  is  not,  however,  to  be 
inferred  fi*om  the  language  of  Lord  Denman,  C.  J.,  who 
delivered  the  judgment  of  the  Court  of  Queen's  Bench, 
that  the  Court  thought  it  imperative  upon  the  Master  to 
tax  the  defendant  s  costs  upon  the  reduced  scale,  but  only 
that,  under  the  circumstances  of  that  case,  he  was  at 
liberty  to  do  so.  In  Parsons  v.  Pitcher  (A),  where  the  sum 
sought  to  be  recovered  was  under  201,  the  Master,  whose 
attention  had  not  been  called  to  that  &ct,  taxed  the 
defendant's  costs  upon  the  higher  scale,  and  the   Court 

(a)  Since  reported,  3  Gale  &  Dav.  474. 
{b)  6  Scott,  298. 
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184S.       refused  to  order  the  taxation  to  be  reviewed    The  language 

^^^^^^"""^    of  the  rule  of  BBlary  Vacation,  4  Wm.  4,  only  applies  to 

9.  the  costs  of  the  plaintiflP,  and  as  it  is  silent  with  reference 

K-BMSIT* 

to  the  defendant's  costs,  the  Court  will  not,  under  the 
circumstances  of  this  case,  interfere  with  the  exercise  cf  the 
Master's  discretion. 

Bampoif  Serjt,  contra.  The  Master  had  no  discretion 
in  this  case,  but  was  bound  to  tax  the  costs  of  the  defendant 
on  the  reduced  scale.  In  Williamson  v.  Heaih,  which  was 
decided  upon  the  authority  o(  Parsons  v.  PUeher,  Pattesanf 
J.,  before  whom  the  case  came  in  the  first  instance  in  the 
Bail  Court,  said,  *  Though  the  plaintiff's  name  is  alone 
mentioned  in  the  rule,  yet  the  practice  has  been,  if  the 
defendant  succeeds,  to  place  him  precisely  on  the  same 
footing  as  the  plaintiff.'  The  rule  has  the  effect  of  a  rule 
of  Court,  the  directions  being  given  to  the  taxing  officers 
of  all  the  Courts,  who  have  considered  it  applicable  to  the 
costs  of  the  defendant,  as  well  as  to  the  costs  incurred  by 
the  plaintiff. 

TiNDAL,  C.  J. — The  question  is,  whether  the  taxation 
of  costs  for  the  defendant  in  this  case,  has  properly  been 
made  by  the  Master,  pursuant  to  the  directions  issued 
in  Hilary  Vacation^  4  Wm,  4.  to  all  the  taxing  ofiicer 
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the. sum  recovered  or  paid  into  Court,  and  accepted  by  the 
plaintiff  in  satisfaction  of  hb  demand,  or  agreed  to  be 
paid  on  the  settlement  of  the  action,  shall  not  exceed  20L, 
without  costs,  the  plaintifTs  costs  shall  be  taxed  according 
to  the  reduced  scale  hereunto  annexed.**  Not  a  word  is 
said  here  about  the  costs  of  the  defendant  Then,  in  the 
very  next  clause,  it  states,  that  **  at  the  head  of  every  bill 
of  costs  taken  to  the  taxing  officer  to  be  taxed,  it  shall  be 
stated  whether  the  sum  recovered,  accepted,  or  agreed  to 
be  paid,  exceeds  the  sum  of  20/.,  or  not,  in  the  following 
form:  *Debt  above  20i;'  *Debt  20i,  or  under;"*  which 
would  seem  to  follow  up  the  same  intention,  supposing  a 
case  where  the  plaintiff's  costs  are  taxed.  It  goes  on  to 
state  in  the  proviso,  that  ''in  case  of  a  trial  before  a  Judge 
of  one  of  the  superior  Courts,  or  Judge  of  assize,  if  the 
Judge  shall  certify  on  the  postea  that  the  cause  was  a 
proper  one  to  be  tried  before  him,  and  not  before  the 
sheriff,  then  the  costs  shall  be  taxed  on  the  usual  scale.** 
The  rule  proceeds  to  say,  that  when  costs  are  to  be  on  the 
reduced  scale,  they  are  to  be  taxed  ''  on  the  reduced  scale 
hereunto  annexed  ;"  and  that  lets  us  into  the  consideration 
of  this  reduced  scale,  upon  looking  into  which  no  items  are 
to  be  found,  which  are  properly  costs  on  the  part  of  the 
defendant  There  are  no  costs  for  the  length  of  a  plea. 
There  are  costs  of  "  letter  before  action,**  "  instructions  to 
sue,"  "  writ,"  "  copy  and  service,**  "  bill  and  copy  to 
indorse;"  and  then  it  goes  on,  when  the  cause  is  tried 
before  the  sheriff,  "  summons  for  trial,**  "copy  and  service,** 
"  amending  the  order,"  "  engrossing  writ  of  trial,**  "  paid 
sealing,"  and  so  on.  All  these  are  costs  that  fall  upon  the 
plaintiff.  Then,  when  the  cause  is  tried  at  Nisi  Prius, 
there  are  costs  for  ''engrossing  the  record,**  which  the 
plaintiff  will  have  to  do;  "parchment,"  "paid  sealing,** 
and  so  forth.  Calling  in  aid,  therefore,  the  enumeration  of 
items  in  the  schedule,  which  is  referred  to  in  the  directions 
to  the  officers,  there  is  nothing  which  shews  one  that  the 
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^ V ' 

Richardson 

9. 

Kenbit. 


intention  of  the  directions  was  to  include  the  defendant's 
costs.  But  it  is  saidy  and  said  with  truth,  that  in  several 
cases  the  Masters  have  exercised  their  discretion  in  taxing 
defendant's  costs  according  to  the  reduced  scale  annexed  to 
the  directions.  The  case  of  Williamson  v.  Heath  certainly 
does  shew  that  the  Court  will  allow  the  exercise  of  a 
discretion  by  the  Master  in  taxing  a  defendant's  costs  upon 
the  reduced  scale,  the  Master  holding  the  case  to  be 
within  the  spirit,  if  not  within  the  letter  of  the  rule,  but 
it  goes  no  further  than  that  I  think  that  the  Court 
of  Queen's  Bench  exercised  a  very  wise  discretion  in 
that  case,  when  they  refused  to  interfere  with  the  dis- 
cretion of  the  Master,  the  defendant  having  refused  to 
go  before  the  sheriff,  and  thereby  having  brought  upon 
himself  the  evil  which  he  might  have  avoided.  The 
question,  therefore,  comes  to  this,  whether,  in  this  par- 
ticular case,  the  costs  ought  to  be  taxed  on  the  higher  or 
the  lower  scale,  and  I  think  they  ought  to  be  taxed  on  the 
higher  scale.  Although  the  action  was  brought  for  5L 
only,  it  involved  two  questions  of  right,  each  of  considerable 
difficulty.  The  first  was,  whether,  by  the  custom  of  a  par- 
ticular manor,  a  remainder-man,  when  admitted,  ought  to 
pay  a  fine  to  the  lord ;  the  second  being,  whether,  in  cal- 
culating the  amount  of  the  fine,  the  necessary  expenses  for 
keeping  the  tenement  In  repair^  ought  or  ought  nc 
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to  the  plaintiff,  and  I  do  not  find  any  case  which  has  been       1843. 

decided  by  the  Courts,  in  which  it  has  been  lidd  down    hicuabo6on 

that  the  words  of  the  rule  refer  to  the  defendant's  costs.       g^'g„. 

In  WiUiamsan  v.  Heath,  the  Court  refused  to  interfere  with 

the  discretion  of  the  Master,  who  had  taxed  the  defendant's 

costs  on  the  lower  scale,  and  they  seemed  to  think  that  it 

was  a  proper  case  to  go  before  a  sheriff's  jury,  which  the 

defendant  himself  had  interfered  to  prevent     In  Parsons 

V.  PUcher,  the  costs  of  the  defendant  had  been  taxed  on  the 

higher  scale,  and  the  Court  did  not  think  that  any  ground 

had  been  shewn  for  their  interference.     It  seems  to  me, 

that  we  are  not  bound  by  either  of  these  decisions,  and 

that  we  are  at  liberty  to  exercise  a  free  judgment  upon  the 

&cts  of  each  particular  case.     Here,  I  think  with  the  Lord 

Chief  Justice,  that  the  Master  has  done  right  in  taxing  the 

defendant's  costs  upon  the  higher  scale. 

Ebbkine,  J. — I  am  of  the  same  opinion.     The  rule 
applies  only  in  terms  to  the  plaintiff's  costs,  not  merely 
because  the  items  mentioned  in  the  schedule  are  costs  in-* 
curred  by  the  plaintiff,  and  the  costs  of  the  defendant  are 
no  where  mentioned,  but  also  because  the  rule  is  limited  to 
cases  where  '*  the  sum  recovered,  or  paid  into  Court,  and 
accepted  by  the  plaintiff  in  satisfaction  of  his  demand,  or 
agreed  to  be  paid  in  the  settlement  of  the  action,  shall  not 
exceed  20/L,  without  costs."    Nothing  is  said  in  the  rule 
about  those  cases  in  which  the  defendant  may  obtain  a 
verdict     It  might  not  have  been  intended  to  exclude  the 
defendant's  costs  fi*om  being  taxed  upon  the  same  scale  as 
the  costs  allowed  to  the  plaintiff,  but  there  is  certainly  no 
reference  to  them  in  any  part  of  the  rule  or  the  schedule* 
This  case,  then,  not  being  within  the  words,  is  it  within 
the  spirit  of  the  rule  ?    It  appears  to  be  a  case  in  which,  if 
the  plaintiff  had  applied  for  a  writ  of  trial,  the  Judge  would 
have  refused  the  application,  and  if  it  had  been  tried  before 
a  Judge,  he  would  no  doubt  have  certified  that  it  was  a 

VOL.  I.  c  c  c  D.  &  L. 
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RlCHAUMON 
V. 

KcNsnr. 


proper  case  to  be  tried  before  him.  Then,  are  there  any 
decided  cases  which  control  our  discretion  as  to  the  coats 
in  the  present  case  ?  Two  cases  have  been  cited,  one  of 
which  was  Parsons  v.  Pitcher^  in  this  Court,  where  the 
Master  taxed"  the  defendant's  costs  on  the  higher  scale,  and 
the  Court  refused  to  interfere  with  the  exercise  of  hb 
discretion*  That  case  certainly  does  not  press  against  the 
defendant  Then  there  is  the  case  of  Williamson  v.  Heathy 
in  which  the  Court  of  Queen's  Bench  refused  to  review 
the  Master^s  taxation,  he  having  taxed  the  defendant's 
costs  upon  the  lower  scale.  It  appeared,  in  that  case,  that 
an  application  had  been  made  by  the  plaintiff  to  try  the 
cause  before  the  sheriff,  and  that  the  defendant  had  resisted 
that  application.  Lord  Denman  certainly  said,  in  that 
case,  that  the  defendant's  costs  were  within  the  spirit  of  the 
rule,  and  so  they  are  in  very  many  instances,  but  here  they 
are  not ;  and  if  it  had  been  the  rule  to  tax  them  on  the 
reduced  scale  in  all  cases,  the  Court  of  Queen's  Bench 
would  not  have  given  any  such  reason  for  refusing  to 
interfere  vnth  the  decision  of  the  Master. 


Maule,  J. — I  think  that  the  rule  ought  to  be  discharged. 
The  question  turns  upon  the  meaning  of  the  instmctions 
given  to  the  taxing  officers  in  Hil.  Vac.,  4  Wm.  4,  and  it  is 
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amount  of  costs  than  the  Master  has  allowed,  if  they  think  184S. 
proper  to  do  so.  Now  this  rule,  as  it  has  been  somewhat 
incorrectly  called,  limits  the  discretion  which  the  Courts 
are  in  the  habit  of  allowing  to  their  oflBcers,  but  it  does  not 
limit  the  discretion  of  the  Court.  It  only  gives  directions, 
and  does  not  purport  to  take  away  any  discretionary  power 
even  from  the  Masters,  except  in  cases  to  which  it  applies 
in  terms.  The  reason,  perhaps,  why  it  was  not  made  a  rule 
of  Court,  was,  that  it  might  be  considered  as  intended  to 
operate  as  a  repeal  of  the  acts  of  Parliament  which  give 
costs  to  a  successful  party,  at  the  discretion  of  the  Court, 
and  unless  such  a  power  of  repeal  had  been  given  by  an 
act  of  Parliament,  a  rule  of  Court  could  not  have  taken 
away  the  rights  of  parties  to  have  their  costs  so  taxed.  I 
believe  no  such  power  has  been  given  to  the  judges,  but  it  is 
not  material  to  consider  whether  a  rule  of  Court  would  ope- 
rate in  the  manner  which  I  have  before  mentioned,  because, 
in  giving  directions,  the  Courts  do  not  assume  such  a  power. 
These  directions  to  the  taxing  officers  apply  only  to  the  plain- 
tifiTs  costs  in  terms,  and  not  only  in  terms,  but  in  their  whole 
tenor;  from  which  it  appears  to  me  to  be  very  clear  that 
when  the  directions  were  drawn  up,  there  was  nothing 
present  to  the  mind  of  the  framers  of  the  rule,  but  the 
plmntiiTs  costs.  The  language,  therefore,  of  the  Judges, 
is  not  open  to  any  equivocation  or  difficulty  of  construction 
at  alL  Then,  is  there  anything  in  the  cases  cited  incon- 
sistent with  the  exercise  of  a  discretionary  power  by  the 
Master  in  taxing  the  defendant's  costs?  In  Williamson  v. 
Heathy  the  Master  taxed  the  defendant's  costs  on  the  re-^ 
duced  scale,  as  he  might  have  done  long  before  these 
directions  were  issued.  If  that  scale  had  never  existed,  he 
would  have  had  full  power  to  say  what  was  a  proper  amount 
of  costs  to  be  paid  to  the  defendant,  and  the  Court  might 
have  adopted  his  decision.  The  Court  of  Queen's  Bench 
thought  that  enough  had  been  allowed  to  the  defendant, 
and  as  I  understand  the  language  of  the  Court,  it  amounts 
c  c  c  2 
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1843.  to  this,  *^  there  is  nothing  in  the  rule  which  takes  away  the 
RicHAaDsoM  discretion  of  the  Master,  and  so  &r  from  having  exercised 
that  discretion  improperly,  the  allowance  which  he  has 
made  to  the  defendant  is  quite  in  conformity  to  the  spirit 
of  the  rule."  Parsons  v.  Pitcher  stands  upon  the  same 
footing. 

Rule  discharged,  without  costs. 


Asiig^tioii 
cannot  be 
entered  on  the 
roll  to  deprire 
a  plaintiff  of 
costs  under 
the  Bolinff- 
hroke  ancT 
Homcastle 
Court  of  Re- 
quests' Act, 
(47  Geo.  3, 
less.  2,  c.  78,) 
on  the  ground 
that  the  de- 
fondant  is  a 
person  "trad- 
ing" within 
the  jurisdiction 
of  that  Court, 
unless  such 
a  personal 


Robinson  v.  Searson  and  Another. 

L  ROVER  for  the  conversion  of  a  box  of  clothes.  At  the 
last  Lincoln  Assizes  the  plaintiff  had  a  verdict  against 
both  defendants,  with  5L  damages,  and  a  rule  was  obtained 
in  the  beginning  of  the  Term  on  behalf  of  the  defendant 
Searson,  calling  upon  the  plaintiff  to  shew  cause  why 
Searson  should  not  be  at  liberty  to  enter  a  suggestion  on 
the  roll  to  deprive  the  plaintiff  of  costs,  pursuant  to  the 
Stat  47  Geo.  3,  sess.  2,  c.  78,  (the  Bolingbroke  and  Hom- 
castle Court  of  Requests'  Act),  or  why  all  further  pro- 
ceedings should  not  be  stayed,  on  payment  by  Searson  to 
the  plaintiff,  of  the  damages  recovered,  without  costs.  It 
appeared  from  the  affidavits,  that  Searson,  at  the  time  of 
the    commencement  of    the    suit,   and  ever  since,   had 
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inhabiting  in  TattershaH,  and  trading  in  and  occupying  as       1848. 

heretofore,  during  the  time  aforesaid,  the  said  shop,  within     hobinson 

the  jurisdiction  of  the  said  Court.**    The  affidavits  filed  in      „   ^' 

''  .  .  81AR8ON 

opposition  to  the  rule  stated,  that  when  Reeve  went  to   and  AnoUier. 

Lincoln,  he  shut  up  his  shop  at  Tattershall,  and  offered  it 

for  sale;  that  Searson  sud,  when  asked,  previous  to  the 

service  of  the  writ,  where  Reeve  resided,  that  he  had  gone 

to  live  at  Lincoln;  and  that  Reeve  did  not  return  from 

Lincohi  to  Tattershall  till  some  time  after  action  brought. 

Bylez^  Seijt,  now  shewed  cause.  By  the  stat  47  Geo.  3, 
8.  2,  c.  78,  intituled,  ^<An  act  for  the  more  speedy  and 
easy  recovery  of  small  debts  in  the  Sokes  of  Bolingbroke 
and  Homcastle,  and  other  places  in  the  coun^  of  Lincoln," 
it  is  provided  by  the  18th  section,  that  **it  shall  and  may 
be  lawful  to  and  for  any  person  or  persons,  (whether  such 
person  or  persons  shall  reside  within  the  jurisdiction  of  the 
said  Court  or  not),  having  any  debt  or  debts  upon  any 
contract  or  agreement,  or  otherwise  howsoever,  not 
exceeding  the  value  of  5il,  due  or  owing  to  him  or  them  by 
or  from  any  other  person  or  persons  whomsoever,  inhabiting, 
residing,  or  being  within  any  of  the  places  thereinbefore 
mentioned,  or  keeping  or  using  any  house,  coach-house, 
warehouse,  wharf,  quay,  lodging,  shop,  shed,  stall,  or  stand, 
or  using  or  frequenting  any  market  or  markets  there,  or 
seeking  a  livelihood,  or  in  any  way  working,  trading,  or 
dealing  within  the  same,"  to  proceed  against  such  person 
in  the  manner  pointed  out  by  that  section,  namely,  by 
serving  a  summons  upon  such  debtor  personally,  or  at  his 
place  of  abode,  shop,  &c.,  being  within  the  jurisdiction  of 
the  Court  Then  the  22nd  section  enacts,  *'  that  it  shall 
and  may  be  lawful  for  the  commissioners  to  decide  and 
determine  all  disputes  and  differences  between  party  and 
j>arty,  for  any  sum  not  exceeding  5il,  in  all  actions  or  causes 
of  debt,  assumpsit,  and  insimul  computasset,  and  in  all 
causes  or  actions  of  trover  and  conversion,  and  in  all  causes 
of  returns  founded  on  a  quantum  meruit,  or  on  a  quantum 
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valebat,  and  in  all  causes  or  actions  of  trespass  or  detinue 
for  goods  and  chattels  taken  or  detained."  The  4(Hh 
section  then  goes  on  to  provide,  ^'that  if  any  action  or  soit 
for  any  debt  or  damages  recoverable  by  virtue  of  this  act 
in  the  said  Court  of  Requests,  shall  be  commenced  in  any 
other  Court  whatsoever,  or  elsewhere  than  in  the  said 
Court  of  Requests,"  except  the  Courts  of  certain  other 
places  enumerated  in  the  section,  ^^  then  and  in  every  such 
case,  the  plaintiff  or  plaintifis  in  the  action  or  suit  shall 
not,  by  reason  of  any  verdict  for  him,  her,  or  them, 
have  or  be  entitled  to  any  costs  whatsoever."  Searson 
appears  to  have  resided  within  the  jurisdiction  of  the 
Court,  but  in  order  to  bring  this  case  under  the  provisions 
of  the  40th  section  of  the  act,  Reeve  ought  also  to  have 
resided  or  traded  at  the  time  of  the  commencement  of  the 
suit  within  the  jurisdiction,  which  he  clearly  did  not 
In  Jefferies  v.  Watts  (a),  which  was  a  decision  upon 
the  Middlesex  Court  of  Requests'  Act,  the  terms  of 
which  were  very  much  like  those  of  this  act,  Man^fidiy 
C.  J.,  said,  '^  there  must  be  such  a  keeping  of  a  shop 
or  warehouse  as  may  be  known  to  the  creditors."  Now,  in 
the  present  case.  Reeve  had  actually  shut  up  his  shop^ 
and  not  only  so,  but  had  two  or  three  times  offered 
it  for  sale.      In   MUkr  v.    Wilhams  (&),   it    was    ruled 
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ten  o'clock  in  the  morning,  did  not  keep  a  stand  within  the        1843. 
meaning  of  the  act     It  will  be  contended  on  the  other  side    ^omhbom 
that  the  plmntiff  might  have  sued  Reeve  alone  in  the      g^^*- 
superior  Court.     But,  it  is  submitted,  the  plaintiff  had  a   and  Another, 
right  to  sue  both  the  defendants  there.     The  22nd  section 
refers  to  actions  of  tort,  as  well  as  actions  ex  contractu, 
and  if  the  action  had  been   in  form  ex  contractu,   the 
plaintiff  must  have  sued  them  jointly.     According  to  the 
feir  interpretation  of  the  section,  therefore,  the  rule  must 
be  the  same  in  actions  of  tort.     [TYndo/,  C.  J. — The 
ailment  derived  from  an  action  ex  contractu,  is  in  your 
fevour;  but  where  the  form  of  action  is  ex  delicto,  why 
might  you  not  sue  one  in  the  inferior,  and  the  other  in  the 
superior  Court  ?]     The  tort  being  joint,  each  defendant 
might  plead  in  abatement  the  pendency  of  the  other 
action.    There  is  nothing  in  this  local  act  which  overrides 
the  general  rule  of  law,  enabling  a  plaintiff  to  bring  a  joint 
action  against  persons  who  have  jointly  committed  a  tort 
against  him,  and  the  plaintiff  could  only  have  sued  the  de- 
fendants jointly  in  the  superior  Court 

Clarke^  Seijt,  contr&.  It  is  submitted,  that  the  de- 
fendants were  both  of  them  within  the  jurisdiction  of  the 
local  Court.  Reeve's  affidavit  states,  that  at  the  time  of 
the  commencement  of  the  suit,  he  had  a  shop  at  Tattershall, 
and  that  he  was  trading  therein,  and  the  affidavits  on  the 
other  side  do  not  deny  the  trading  in  terms.  The  words 
of  the  act  are  not  merely  **  keeping  or  using,"  but  **  dealing 
or  trading."  But  even  if  Reeve  was  not  within  the  juris- 
diction of  the  Court  of  Requests,  Searson  is  still  entitled  to 
the  protection  of  the  act  If  the  conversion  had  been  by 
him  alone,  he  must  have  been  sued  in  the  inferior  Court, 
and  his  position  ought  not  to  be  the  worse  because  the 
conversion  was  joint.  The  27th  section  of  the  act  seems 
to  provide  for  cases  like  the  present  It  enacts,  "That 
where  any  debt  or  damages  shall  be  due  or  owing,  or  de- 
manded from  any  two  or  more  persons,  jointly,  by  reason 
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or  on  account  of  such  persons  being  partners  in  trade,  of 
otherwise  jointly  concerned,  service  of  such  summons  as 
aforesaid  on  any  one  of  such  partners  or  persons,  or  left  at 
his,  her,  or  their  last  usual  place  or  places  of  abode, 
warehouse,  lodging,  shop,  shed,  stall,  stand,  or  other  place 
of  dealing,  trading,  or  working,  shall  be  as  good  and 
sufficient  as  if  each  of  such  partners  or  persons  were  se- 
parately summoned  as  aforesaid."  [Mauk,  J. — The  lan- 
guage of  that  section  seems  to  shew  very  strongly  that  the 
commissioners  have  not  jurisdiction  unless  where  both 
parties  are  resident.]  They  have  jurisdiction,  if  the  parties 
are  jointly  concerned  in  a  tort  [Mauky  J. — Then  if  two 
persons  have  lived  in  any  part  of  the  world,  and  one  of 
them  afterwards  comes  to  live  at  Tattershall,  service  on 
that  one  will,  according  to  your  argument,  be  a  good 
service  on  his  co-defendant]  It  is  apprehended  that  such 
a  service  is  contemplated  by  the  act,  and  that  it  would  be 
sufficient  in  all  cases  where  two  persons  are  concerned. 
The  clause  mentions  "partners,"  and  if  a  party  resides  at 
Tattershall,  and  carries  on  trade  in  partnership  with  another 
person  elsewhere,  the  case  comes  within  the  clause.  Tort- 
feasors stand  on  the  same  footing.  Further,  it  was  not 
necessary  for  the  plaintiff  to  sue  both  of  the  defendants, 
lie  might  have  sued  either  Searson  or  Reeve  alone.  Reeve 
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appear  to  be,  that  Reeve  had  been  a  shoemaker,  and  had,        184S. 

before   the  action  was  brought,  kept  a  shop  withm  the     jj^^JJJ^ 

jorisdietion  of  the  Court ;  and  also  that  he  had,  before  the  v. 

writ  was  sued  out,  gone  to  Lincoki  with  the  intention  of   ud  Another. 

^ving  up  his  business  at  Tattershall,  and  obtaining  a 

situation  as  schoolmaster  at  LincoUi*     It  appears,  further, 

that  it  was  not  till  after  the  writ  had  been  served  upon 

him  at  Lincoln,  that  he  returned  to  TattershalL     The 

only  allegation  in  Reeve's  affidavit  is,  that  at  the  time  of 

the  commencement  of  the  suit  he  was,  and  still  is,  in  the 

occupation  of  a  shop  in  Tattershall,  and  trading  therein. 

The  word  "  trading,"  however,  is  a  word  of  general  import ; 

it  may  mean  that  he  was  trading  by  an  agent,  and  does  not 

imply  local  residence  within  the  jurisdiction,  which  is,  I 

think,  required  by  the  act     It  appears  to  me,  therefore, 

that  the  affidavits  do  not  make  out  with  sufficient  clearness 

that  Reeve  was  within  the  jurisdiction  of  the  Court  of 

Requests.     As  to  the  other  point  which  was  made,  whether 

when  a  plaintiff  has  a  right  of  action  against  two  defendants, 

one  of  whom  resides  within  the  jurisdiction  of  an  inferior 

Court,  he  ought  to  be  prevented  firom  suing  them  in  the 

superior  Courts,  I  certainly  see  nothing  in  the  act  to  take 

away  the  common  law  right  which  a  party  has  to  sue  both 

of  the  defendants  jointly.     The  words  "  two  or  more 

persons,"  in  the  27th  section  of  the  act,  rather  seem  to  me  to 

mean  ^^  two  or  more  persons  who  are  within  the  jurisdiction 

of  the  local  Court ;"  and  much  more  clearness  is  required 

to  take  away  a  common  law  right  than  can  be  found  in  that 

clause. 

CoLTBiAN,  J. — ^The  first  question  is,  whether  Reeve 
resided  within  the  jurisdiction,  and  I  do  not  think  it  is 
sufficiently  shewn  by  the  affidavits  that,  at  the  time  of  the 
commencement  of  the  suit,  he  was  trading  within  the  town 
of  Tattershall,  within  the  meaning  of  this  act  of  Parliament* 
When  a  party  applies  under  a  Court  of  Requests'  Act,  he 
must  make  out  his  case  not  only  by  affidavits  following  the 
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1843.  ^  woids  of  the  statote,  but  by  sliewiiig  the  ficts  which  are  to 
ntisfy  the  Court  that  there  has  been  mxh  a  leaidenoe  or 
trading  aB  the  act  contemplated.  The  frets  diadoaed  m 
this  case,  that  Beere  had  left  TatterBhali  and  afaat  op  hk 
ahop^  before  he  went  to  Lincoln,  make  it  werj  donbtfiil 
whether  there  was  a  trading  by  him,  within  the  meaning 
of  the  act  of  Paiiiament  But  then  comes  the  qoestioo, 
whether,  although  Reeve  was  not  resident  within  the  juris- 
diction, yet,  as  this  was  a  joint  tort,  the  plaintiff  was 
entitled  to  sue  both  defendants  within  the  juriadictioii, 
Searson  being  resident  thereiiv  That  question  depends 
upon  the  27th  clause  of  the  act,  to  which  the  Ixxd  Chief 
Justice  has  adverted,  and  I  agree  with  him  in  thinking 
that  the  words  '^  two  or  more  penoosT  neem  to  apply  to 
persons  who  are  all  resident  within  the  local  juriadictioo. 
U,  then,  the  defendants  could  not  both  be  sued  within  the 
jurisdiction,  the  question  arises,  whether  the  plaintiff  was 
bound  to  sue  one  only,  and  to  lose  his  remedy  by  a  joint 
action.  I  cannot  conceive  it  to  have  been  the  intention  of 
the  act  of  Parliament  that  the  plaintiff  should  be  deprived 
of  his  common  law  right  of  suing  both  parties,  whi<^  would 
be  the  result  of  such  a  construction  as  that  for  which  my 
Brother  Clarke  has  contended. 

EasKiire,  J. — I  also  am  of  opinion  that  the  rule  ought  to 
be  dischaiged.  It  is  for  the  defendant  to  prove,  to  the 
satisfection  of  the  Court,  that  Reeve  was  within  the  juris- 
diction. It  appears,  that  at  one  time  he  had  resided  and 
kept  a  shop  at  Tattersball.  It  is  stated  that  he  had  left 
Tattershall  and  gone  to  Lincoln,  but  it  is  not  stated  that 
when  he  left  Tattershall,  he  had  kept  in  his  mind  the 
intention  of  returning  to  that  town.  K  he  had  done  so,  I 
should  have  thought  that  he  would  have  continued  to  be 
an  inhabitant  there,  within  the  meaning  of  the  act  It 
matters  not  whether  he  succeeded  in  obtaining  the  situation 
of  schoolmaster  at  Lincoln,  because  if  he  thought  he  shouM 
succeed,  and  did  not  intend  to  return,  he  ceased  to  be  an 
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inhabitant  of  Tattershall.     If,  then,  he  was  not  an  in-       1843. 

habitant,  does  he  come  within  the  meaning  of  the  word     rJ^^JJJ^^ 

**  trading^  in  this  act  of  Parliament?  It  appears  to  me,  that  *• 

the  act  contemplated  some  personal  trading  by  the  party,   and  Another. 

and  what  Lord  EUenborough  calls,  in  Gray  v.   Cooh^  a 

**  virtual  domicile. "    That  is  not  stated  to  have  been  the 

case  in  the  affidavits  made  by  either  of  the  defendants,  and 

when  we  come  to  the  affidavits  of  the  plaintiff,  it  appears 

that  Reeve  had  shut  up  his  shop,  and  that  when  Searson 

was  asked  where  Reeve  was,  he  said,  that  he  had  gone  to 

live  at  Lincoln.     But  then  it  is  argued,  that  although 

Reeve  was  not  within  the  jurisdiction  of  the  Court  of 

Requests,  Searson  is  entitled  to  have  a  suggestion  entered 

on  the  record,  in  order  to  protect  him  personally  from 

costs.     I  think  that  he  has  no  right  to  this  protection,  for 

although  the  plaintiff,  this  being  an  action  of  tort,  was  not 

obliged  to  proceed  against  the  defendants  jointly,  he  was 

not  bound  to  sue  them  separately.    It  was  optional  with 

him  to  sue  one  or  both  of  the  defendanta 

Maule,  J.,  concurred. 

Rule  dischaiged. 


Wabd  v.  Llotd. 
J.  HIS  was  a  rule  which  had  been  obtained  by  one  Read,  The  affidavits 
an  assignee  under  a  fiat  in  bankruptcy  issued  against  the  moti!rato  wt* 
defendant,  calling  upon  the  plaintiff  to  shew  cause  why  a  "'^^"™°* 
warrant  of  attorney,  dated  December  8th,  1841,  and  all  the^ond 
subsequent  proceedings  thereon,  should  not  be  set  aside,  been  given  to 
upon  the  ground  that  it  was  given  upon  an  illegal  con-  Sloi^"8hould 
sideration,  viz.  an  agreement  to  compound  a  felony.     The  "^^^  *  tpedfic 

that  effect ;  or 
at  least,  snch  facts  as  leave  no  doubt  that  snch  an  agreement  has  been  made. 
Therefore  where  it  appears,  (the  sum  for  which  it  is  given  being  sdmitted  to  be  money  dne 
from  a  clerk  to  his  master,)  that  the  master  used  a  threat  that  if  the  defendant  did  not  go  to  his 
the  plaintiff's  attorney  and  make  a  satisfactory  arrangement,  he  would  prooecute  him  for  uidaw- 
fully  making  use  of  the  money ;  in  consequence  of  which  defendant  wont  accordingly,  and 
executed  the  warrant  of  attorney  in  question :  ife&i,  no  sufficient  ground  for  setting  aside  the 
warrant  of  attorney  ;  the  plaintiff's  affidavit  distinctly  denying  the  existence  of  any  agreement 
to  compromise  a  charge  of  embesslement 
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defendant  was  the  plaintiff's  cleriL,  and  had  giren  his  i 
the  warrant  of  attorney  in  question,  in  order  to  oorer  a 
deficiency  of  900/.  in  his  accounta  Jodgment  was  entered 
up  on  the  warrant  of  attorney  on  the  9th  of  De<;ember, 

1841,  and  on  the  iOth,  a  writ  of  fi«  fiu  thereon  iasoed  to 
the  sheriff  of  Montgomeryshire,  under  which  the  defendant's 
goods  were  taken  in  execution,  and  the  proceeds  of  the 
sale  thereof  were  paid  over  to  the  plaintiff  in  February, 

1842.  On  the  19th  of  April  following  the  fiat  issued, 
and  on  the  18th  of  June,  1842,  Read  was  appointed  as- 
signee. The  act  of  bankruptcy  upon  which  the  fiat  was 
grounded  was  the  execution  of  the  warrant  of  attorney,  as 
given  to  the  plaintiff  by  way  of  fittudulent  preference.  The 
defendant,  upon  his  examination  before  the  commissioners, 
stated  that,  being  indebted  to  the  plaintiff,  he  had  volun- 
tarily gone  to  him  and  proposed  to  give  him  the  warrant  of 
attorney  as  a  security  for  his  debt  The  pl^ntiff,  however, 
in  the  course  of  his  examination,  stated  that,  having  dis- 
covered a  deficiency  of  900L  in  the  accounts  of  the  de- 
fendant, and  believing  that  he  had  kept  money  back  which 
he  had  received  on  his  account,  he  had  threatened  him 
that,  unless  he  went  to  his,  (the  plaintiff's)  attorney,  and 
made  such  arrangements  as  were  satisfectory  to  him,  he 
would  prosecute  him  to  the  extremity  of  the  law,  fer  on- 
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of  proeecudon,  was  not  thereby  invalidated.  It  had  been  1B48. 
held  in  De  Tcutet  v.  Carroll  {a\  that  a  transfer  by  one  of  Waed 
two  partners  on  the  eve  of  bankruptcy,  under  circumstances 
which  overcame  the  free  will  of  the  party,  such  as  the  ap- 
prehension of  a  prosecution  for  forgery,  was  valid. 

BompcLS  and  ChanneUy  Seijts.,  (with  whom  was  W.  Yard'- 
ley,)  in  support  of  the  rule,  argued  that  enough  appeared 
upon  the  £Eu:eof  the  affidavits  to  shew  an  illegal  agreement; 
and  that,  if  so,  the  warrant  of  attorney  was  void,  whether 
the  defendant  had,  or  had  not,  been  guilty  of  embezzle- 
ment. 

TiNDAL,  C.  J. — No  doubt  this  warrant  of  attorney  would 
be  bad  in  law,  if  it  were  clearly  made  out  that  it  had  been 
given  upon  an  agreement  to  compound  a  felony.  Warrants 
of  attorney  are  peculiarly  under  the  jurisdiction  of  the 
Court,  and  if  it  appear  that  they  have  been  obtained  upon 
an  illegal  consideration,  either  by  force  or  by  fraud,  the 
Court  will  interpose.  But,  in  the  first  place,  I  am  not 
satisfied  that  the  charge  of  embezzlement  against  the  de- 
fendant is  made  out,  and  I  think  a  jury  would  have  paused 
for  a  long  time  before  they  could  have  brought  themselves 
to  say,  that  there  was  any  felonious  intention  on  the  part 
of  the  defendant.  The  main  question,  however  is,  whether 
we  can^see  that  there  was  any  agreement  between  the 
parties  to  compromise  a  prosecution,  as  the  consideration 
for  the  execution  of  this  warrant  of  attorney?  It  must  be 
observed  that,  in  the  present  case,  the  warrant  of  attorney 
is  not  given  as  a  bribe  to  an  uninterested  party,  but  that 
there  is  a  debt  due  from  the  defendant  to  the  plaintiff. 
The  plaintiff  certainly  held  out  a  threat  of  prosecuting  the 
defendant,  if  he  did  not  make  arrangements  which  were 
satis&ctory  to  his  attorney,  but  there  is  a  positive  denial  on 

(a)  2  Rose,  462 ;  S.  C.  1  Stark.  N.  P.  C.  88. 
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1843.        his  part  of  any  agreement  to  compound  a  felony.     Upon 
^^l^f"^^^     this  ground,  therefore,  I  think  the  rule  ought  to  be  dia- 
chaiged. 


LLOYa 


CoLTBfAN,  J. — I  am  of  the  same  opinion.  Whether  the 
defendant  embezzled  his  master's  money  or  not,  is  not  a 
question  material  for  us  to  consider,  as  if  there  was  a  fidr 
ground  for  the  charge,  and  an  agreement  to  hush  the  matter 
up,  that  would  be  an  illegal  consideration  for  the  execution 
of  this  warrant  of  attorney.  But  I  cannot  see  that  such  an 
agreement  was  ever  made  between  the  parties.  The  de- 
fendant, after  hearing  the  threat  which  was  used,  might 
entertain  a  hope  that,  by  executing  the  warrant  of  attorney, 
he  might  avoid  a  prosecution ;  but  unless  there  was  some 
agreement,  express  or  implied,  to  abstain  from  prosecuting 
the  defendant,  there  is  no  sufficient  ground  for  invalidatiiig 
this  warrant  of  attorney. 

Ebskinb,  J. — ^The  affidavits  do  not  all^e  that  any  direct 
agreement  was  entered  into  to  compromise  a  prosecution 
for  felony,  but  it  is  contended  that  such  an  agreement  must 
have  been  implied.  Now,  in  order  to  induce  the  Court  to 
listen  to  the  present  application,  such  circumstances  should 
be  shewn  as  would  lead  us  to  the  conclusion  that  such  an 
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Maule,  J. — The  defendant  owed  the  plaintiff  money,        1848. 

and  he  did  what  he  could  in  order  to  pay  it,  which  was  in     ^y^^"^ 

itself  a  laudable  thing ;   and  although  he  might  hope  to  v- 

1  .1  /•  Lloyd. 

escape  a  prosecution  by  executing  the  warrant  of  attorney, 

that  will  not  vitiate  the  transaction,  unless  it  can  be  shewn 
that  there  was  an  illegal  agreement  I  see  no  reason  for 
thinking  that  the  defendant  had  been  guilty  of  felony ;  but 
even  if  he  had  been,  it  does  not  follow  that  the  plaintiff 
would  have  prosecuted  him.  There  is,  therefore,  no 
ground  for  supposing  that  there  was  any  illegal  consi- 
deration for  the  execution  of  thb  warrant  of  attorney. 

Rule  dischaiged. 


Rowland  v.  Vizetelly  and  Others. 

jUaLCOMBE,  Seijt.,  moved  to  make  a  rule  absolute  Senrioeofa 
to  compute  principal  and  interest  on  a  bill  of  exchange,  pnte  npooT 
The  Master  had  suggested  a  doubt  whether  the  service  of  ^^^^^  * 
the  rule  nisi  was  sufficient,  the  affidavit  stating  the  service  kooM  is  iiuraf- 
to  have  been  "  upon  a  clerk  or  servant  at  the  counting* 
house  of  the  defendants."    In  Ktnff  v.  TomUnson^  as  reported 
in  the  Jurist^  vol.  6,  p.  999,  a  service  upon  the  warehouseman 
of  the  defendant,  at  his  warehouse,  was  held  sufficient  by 
the  Court  of  Exchequer  (a). 

TiNDAL,  C.  J. — The  difficulty  is,  that  the  affidavit  does 
not  state  the  service  to  have  been  made  on  the  clerk  of  the 
defendants,  but  upon  their  clerk  "  or  servant"  A  servant 
may  be  placed  there  for  a  subordinate  purpose,  and  you  do 
not  say  that  it  was  the  business  of  the  servant  to  deliver 
papers  to  his  masters. 

Maule,  J. — It  is  part  of  the  business  of  a  servant  at  a 

(a)  But  the  same  Court  held  a  in  Ibotsm  v.  Phttlpa,  6  M.  &  W. 
aimilar  service  to  be  insufficient      626 ;  See  S.  C.  8  Dowl.  770. 
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dwelling-house  to  deliver  letters  and  papers  to  his  master ; 
but  this  is  not  always  the  case  with  a  servant  at  a  countingp- 
house. 


and  Otben.  Aule  refused. 


An  affidaTit  of 
merits,  by  the 
elerk  to  the 
defendant's  at- 
torney, '*that 
be*hathhad* 
the  oonduAt  of 
the  cause,  and 
IS  apprised  and 
beUeresthat 
the  defendant 
hasffood 
•|of 


tnpon 
the  merits,*' 
not  saying, 
**tt]>on  the 
merits  in  the 
cause,"  is  in- 


Bromlet  V.  Gerish. 

JLfOJVLINGf  Seijt.,  shewed  cause  against  a  rule  which 
had  been  obtained  to  set  aside  the  judgment  which  bad 
been  signed  in  this  case,  on  payment  of  costs.  The  action 
was  brought  on  a  bill  of  exchange,  and  the  defendant 
demurred  specially  to  the  declaration.  The  demurrer  was 
signed  by  an  utter  barrister,  instead  of  a  seijeant,  and  the 
plaintiff  thereupon  signed  judgment  The  affidavit  of 
merits  upon  which  the  rule  nisi  was  obtained,  was  as 
follows:  ^'A.  B.,  the  clerk  to  the  defendant's  attorney, 
maketh  oath  and  saith,  that  he  hath  had  the  conduct  of  the 
cause,  and  he  is  apprised  and  believes  that  the  defendant 
has  good  grounds  of  defence  upon  the  merits."  DowUng, 
Seij t,  now  objected  to  the  form  of  the  affidavit  The  affidavit 
does  not  state  that  the  deponent  had  the  management  of 
the  cause  at  the  time  of  making  the  affidavit  It  merely 
says,  that  he  ''  hath  had**  the  conduct  of  the  cause,  and  for 
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Jarmain  v.  Hooper  and  Others.  ^ 

J.  RESPASS  for  breaking  and  entering  the  dwelling-  if  father  and 

house  of  the  plaintiff,  in  the  parish  of  St.  Luke,  Chelsea,  «°°  ^*'*^  ^^^, 
*  '  *  '  same  Dame  of 

The  defendants,  Hooper  and  Pilcher,  as  sheriff  of  Middlesex,  baptinn  and 
1      1    J    i»  .1      •  \        1  .    11  .       ./•       .  3       surname,  and 

pleaded,  first,  not  guilty  (a);  thirdly,  a  justification  under  a  writ  of  fi.  fa, 

a  writ  of  fi.  fa.,  issued  against  the  goods  of  the  plaintiff  by  {^"tJi^  wlS- 

the  third  defendant  Heenan.     Replication,  that  the  writ  5y**^«*d- 

r  »  ^  ditionof  **the 

of  fi.  fa,  was  not  sued  out,  and  did  not  issue  against  the  younger,** 
goods  of  the  plaintiff.    Issue  thereon.   The  third  defendant,  the  father  is 
Heenan,  pleaded  only  the  general  issue.  BurAu'is 

The  facts  proved  at  the  trial  were  as  follows: — The  de-  jnljaprimi 
/•      1  TT  1     1    t  .  .  T         1     """*  mtend- 

fendant  Heenan   had  brought  an  action  against  Joseph  ment,andif 

Jarmain,  the  son  of  the  plaintiff  in  this  case,  and  the  writ  the  Other's 

of  summons  was  served  upon  the  son,  and  judgment  by  {^*^J"^j 

default  obtained  against  him.     A  writ  of  fi.  fa.  was  after-  to  an  action  of 
J  t  t       .    1  11  .  trespass  bjr  the 

wards  sued   out  upon  the  judgment,  and  the   wnt  was  father,  plead 

indorsed,  "Tlie  defendant  is  an  upholsterer  and  bill  broker,  ^^JJiwu^  ^*' 

and  resides  at  No.  3,  Prospect  Place,  Chelsea,  and  No.  38,  Jg^  ^*"»» 

Leicester   Square."      Under   this  writ,  an  officer  of  the  fade  intend- 

sheriff  entered  the  house.  No.  3,  Prospect  Place,  and  seized  rehlutt^V 

the  goods  which  he  found  in  the  possession  of  the  plamtiff  J^^j^^**" 

in  the  present  action.     Notice  was  therefore  given  to  the  *ga»Mt  the 

sheriff  by  the  present  plaintiff,  who  bore  the  same  name  as      Qtutre, 

his  son,  that  the  goods  seized  belonged  to  Joseph  Jarmain  ^eriflTcould 

the  elder,  and  not  to  Joseph  Jarmain  the  son;  and  the  j««^5^ under 

sheriff  then  obtained  an  interpleader  rule,  by  which,  upon  pleading? 

the  present  plaintiff  paying  50/.  into  Court,  an  issue  was  the  writ  de 

directed,  in  which  Jarmain  the  elder  was  made  the  plaintiff,  InSii8,*dTO8  not 

and  Heenan,  the  execution  creditor,  the  defendant.     The  *PP'?*^* 

simple  takinff 

issue  was  not  tried,  but,  it  having  been  discovered  that  the  by  a  plaintiff 

wrong  person's  goods  had  been  seized,  the  SOL  paid  by  the  person^"^ 

(a)  The  second  plea  was  not  material  in  the  present  case.  evra  if  i^did. 

it  would  not 

take  away  the  right  to  bring  trespass  also. 

A  direction  by  the  attorney  to  the  sheriff,  to  seise  under  a  writ  of  execution,  is  an  act  done 

by  an  agent  within  the  scope  of  his  authority,  and  binds  the  principal.     The  client,  therefore, 

is  liable  in  trespass  for  the  act  of  the  attorney,  in  directing  the  sheriff  to  take  the  goods  of  the 

wrong  party. 

TOL.   L  D  D  D  D.    &   L. 
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plaintiff  into  Court  was  paid  back  to  him,  with  costs.  It 
appeared,  that  in  the  writ  of  summons,  and  in  the  &  &., 
and  also  in  the  sheriiTs  warrant  thereon,  the  defendant  in 
the  action  of  " Heenan  v.  Jarmain^'* was  described  as  Joseph 
Jarmain,  without  any  addition.  There  was  no  evidence  to 
shew  that  Heenan,  after  giving  the  attorney  authority  to 
prosecute  the  action  against  Joseph  Jarmain  the  younger, 
had  taken  any  steps  personally  in  the  matter.  A  verdict 
having  passed  for  the  plaintiff,  with  202.  damages,  a  rule 
nisi  was  obtained  by  Talfourdy  Serjt.,  to  enter  a  verdict  for 
the  sheriff  on  the  issue  raised  by  the  third  plea,  and  Bi/les, 
Serjt,  also  obtained,  on  the  part  of  the  defendant  Heenan, 
a  rule  nisi  for  a  new  trial. 


Halcombe  and  Shecy  Seijts.,  shewed  cause.  The  point 
made  by  the  sheriff,  in  moving  for  the  rule,  was,  that  he 
was  not  required  to  take  notice  that  there  was  more  than 
one  Joseph  Jarmain,  and  that  there  being  no  addition  to 
the  name  of  the  defendant,  in  the  action  of  "  Heenan  v. 
Jarmain^  the  elder  Jarmain  must  be  intended  to  be  the 
person  described  in  the  vrrit  of  fi.  fa.  It  is  submitted,  how- 
ever, that  the  sheriff  was  bound  to  execute  the  writ  against 
the  right  party,  at  his  peril.  The  only  evidence  of  the  writ 
having  issued  against  the  plaintiff,  was,  that  his  Christian 
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proper  inquiries,  and  the  evidence  in  this  action  shewed        1843. 
that  the  judgment  was  against  the  son.     In  Bac.  Abr.  tit.      j^rJ[,ain 
"  Sheriffy^  (N  6),  it  is  laid  down,  that  "  where  the  execution  «•• 

is  in  the  generality  without  mentioning  any  thing  in  par-    and  Others, 
ticular,  the  sheriff  is  to  make  execution  of  the  right  thing 
at  his  peril,  otherwise  he  will  be  a  disseisor,  for  he  is  bound 
to  take  notice  thereof,  and  he  hath  no  warrant  from  the 
Court  but  to  make  execution  of  the  right  thing."     If  the 
sheriff  had  thought  proper  so  to  do,  he  might  have  em-* 
pannelled  a  jury  to  inquire  in  whom  the  property  in  the 
goods  was  vested,  Roberts  v.  Tlwma$  (a).     It  is  true,  that 
it  was  held  in  CoU  v.  Hindson  (ft),  that  the  sheriff  was  not 
justified  in  seizing  the  goods  of  Aquila   Cole   under  a 
distringas  against  Richard  Cole,  although  it  was  averred 
that  they  were  the  same  person ;  but  the  decision  in  that 
case  turned  upon  the  language  of  the  plea,  which  did  not 
contain  an  allegation  that  the  plaintiff  was  known  as  well 
by  one  name  as  by  the  other.     The  same  point  was  de- 
termined in  a  case  where  the  wrong  person  had  been  taken, 
Shadgett  v.  CUpson  (c).     These  cases  will  probably  be  cited 
on  the  other  side,  but  they  are  further  distinguishable  from 
the  present  in  this  respect,  that  the  process  was  issued 
against  the  right  person,  although  designated  by  a  wrong 
name.     The  same  observation  applies  to  Finch  v.  Cacken  (d)> 
and   Scandaver  v.    Wame  {e).      The    case   of  Fisher    v. 
Magnay  (/),  appears  to  be  no  authority  against  the  plaintiff, 
it  having  been  held  that  the  plaintiff  had  precluded  himself 
from  raising  any  objection  to  the  misstatement  of  his  name 
in  the  writ,  by  having  omitted  to  take  advantage  of  the 
misnomer  by  a  plea  in  abatement  or  other  equivalent  pro- 
ceeding.    Here  the  plaintiff  was  an  entire  stranger  to  the 
action.     In  BuUer's  Nisi  Prius,  p.  234,  it  is  said,  "  In  an 
action  of  trespass  against  a  bailiff  for  taking  goods  in  exe- 

(a)  6  T.  R.  88.  S.  C.  3  Dowl.  678. 

ib)  Ibid.  234.  (e)  2  Campb.  270. 

(c)  8  East,  328.  (/)  Ante,  p.  40;  See  S.  C.  6 

(d)  2  C,  M.  &  R.  196  ;  See      Scott's  N.  R.  688. 

D  D  D   2 
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cution,  if  it  be  brought  by  the  party  against  whom  the  writ 
issued,  it  is  sufficient  for  the  officer  to  give  in  evidence  the 
writ  of  fieri  jGEurias,  without  shewing  a  copy  of  the  judgment : 
but  if  the  plaintiff  be  not  the  party  against  whom  the  writ 
issued,  but  claim  the  goods  by  a  prior  execution,  (or  sale)^ 
that  was  fraudulent,  there  the  officer  must  produce  not  only 
the  writ,  but  a  copy  of  the  judgment:  for,  in  the  first  case, 
by  proving  that  he  took  the  goods  in  obedience  to  a  writ 
issued  against  the  plaintiff,  he  has  proved  himself  guilty  of 
no  trespass ;  but  in  the  other  case,  they  are  not  the  goods 
of  the  party  against  whom  the  writ  issued,  and  therefore  the 
officer  is  not  justified  by  the  writ  in  taking  them,  unless  he 
can  bring  the  case  within  13  Eliz.,  for  which  purpose  it  is  ne- 
cessary to  shew  a  judgment"  To  the  same  effect  is  the  case 
ofMartyn  v.  Podffer(a).  Secondly,  with  respect  to  the  rule 
obtained  on  behalf  of  the  execution  creditor.  Where  a  fwrty 
retains  an  attorney  to  conduct  his  cause,  the  client  is  liable 
as  a  trespasser  for  the  attorney's  acts  of  misfeazance,  although 
he  does  not  personally  interfere.  In  Bates  v.  PUUng^b), 
the  attorney's  agent.  Smith,  had  signed  judgment  and  taken 
out  execution,  not  knowing  at  the  time  that  the  debt  bad 
been  previously  paid,  and  it  was  held  that  as  Smith  and 
the  attorney  were  to  be  considered  as  one  person,  both 
Pilling  and  the  attorney  were  liable  as  trespassers,  althou^ 
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trespass  for  the  act  of  his  bailiff,  in  taking  the  goods  of  A. 
instead  of  B.  under  a  fi.  fe,,  Sanderson  v.  Baher  {a\ 
AcktDorih  y.  Kempe  (b) ;  or  for  an  arrest  made  by  the 
bailiff  after  the  return-day  of  the  writ.  Parrot  v.  Mumford  (c). 
The  case  of  fVoodgate  v.  KnatchbuU{d)j  is  an  authority  to 
the  same  effect  Crook  v.  Wright  {e)y  which  was  cited 
when  the  present  rule  was  obtained,  makes  for  the  plaintiff, 
as  it  was  decided  that  the  defendants  were  made  trespassers 
by  the  acts  of  their  attorney,  the  only  question  being 
whether  there  was  evidence  of  a  retainer.  Here,  there  is 
not  only  evidence  of  a  retainer  of  the  attorney,  but  of  a 
ratification  of  his  acts  afterwards  by  the  client  [Mauk^  J. 
— What  evidence  is  there  of  a  ratification  ?]  It  is  submitted 
that  the  defendant  Heenan  adopted  the  acts  of  his  at- 
torney when  he  became  a  party  to  the  interpleader  rule. 
In  Parsons  v.  Loyd{f\  and  in  Codrington  v.  Lloyd  (g),  it 
was  determined  that  the  execution  creditor  was  liable  as  a 
trespasser  for  an  arrest  under  process,  which  was  after- 
wards set  aside  for  irregularity,  and  was  therefore  no 
process  at  all;  and  the  same  point  was  previously  decided 
in  Tktmery.  Felgate{h). 


1843. 

'^ — V ' 

Ja&main 

V. 
HOOPKB 

and  Otlien. 


Sir  T.  fVUde  and  Talfourd,  Seijts.,  to  support  the  rule 
for  the  sheriff.  The  liability  of  the  sheriff  depends  upon 
the  hct  which  the  replication  puts  in  issue ;  viz.  whether 
the  fieri  facias  executed  by  him  was  issued  against  the 
goods  of  the  plaintiff  or  not  So  fisu:  as  he  is  concerned,  it 
was  so  issued.  The  sheriff  could  only  look  at  the  directions 
indorsed  upon  the  writ,  and  he  was  bound  to  obey  them. 
In  Ckarhe  v.  Palmer  {i\  it  was  decided  that  a  sheriff  was 
not  bound  to  arrest  a  defendant  upon  a  ca.  sa.,  the  plaintiff's 
attorney  neither  having  indorsed  upon  the  writ  the  place  of 


(a)  2  W.  Bl.  832 ;  See  S.  C. 
3  Wils.  309. 
(6)  I  Doug.  40. 
(e)  2  Esp.  585. 

(d)  2  T.  R.  148. 

(e)  R.  &  M.  278. 


(/)  3  Wils.  341. 

(g)  8  Ad.  &  £11. 449 ;  See  S.  C. 

3  N.  &  P.  442. 
{k)  1  Lev.  95. 

(f)  9B.  &C.  153;  See  S.  €. 

4  M.  &  R.  141. 
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9. 

Hooper 
•odOtben. 


abode  or  addition  of  the  defendaDt,  nor  having  given  the 
sheriff  any  information  to  enable  him  to  discover  the  de- 
fendant's residence.  The  plaintiff,  therefore,  in  that  case 
having  ruled  the  sheriff  to  return  the  writ,  the  Court  of 
King's  Bench  set  the  writ  aside.  The  indorsement  is  now 
a  material  part  of  the  writ,  and  if  execution  had  been  de- 
layed till  the  sheriff  could  summon  a  jury  to  decide  in 
whom  the  property  in  the  goods  was  vested,  he  might  have 
incurred  the  risk  of  an  action,  in  case  the  goods  had  been 
removed  in  the  meanwhile.  The  question  is  not  what  vras 
intended  by  the  party  who  issued  the  iL  fit,  but  who  was 
the  person  against  whose  goods  the  writ  issued.  If  there 
be  fisither  and  son  of  the  same  name,  and  there  be  no 
addition,  the  &ther  is  meant  and  not  the  son.  The  de- 
scription in  the  writ,  therefore,  applied  to  the  elder  Jar- 
main,  and  his  goods  were  rightly  seized  by  the  sheriff.  In 
Shadgett  v.  Clipson^  Lord  EUenboroughy  C.  J.,  says  (a), 
**  Process  ought  regularly  to  describe  the  party  against 
whom  it  is  meant  to  be  issued;  and  the  arrest  of  one 
person  cannot  be  justified  under  a  writ  sued  out  against 
another."  The  plaintiff's  remedy  was  a  writ  de  identitate 
nominis.  In  Wilson  v.  Stubs  (b\  the  plaintiff  brought  a 
writ  of  second  deliverance  against  Ralph  Stubs,  and  having 
obtained  judgment,  had  a  writ  of  capias  utlegatum  to  take 
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that  the  fi.  &.  issued  against  the  goods  of  the  now  plaintiff, 
and  the  question  is,  whether  it  did  issue  against  his  goods 
or  not]  The  sheriff  is  bound  to  execute  the  writ,  and  to 
follow  the  description  given  by  the  writ,  and  Wilson  v. 
Stubs  is  a  direct  authority  to  shew  that  the  description 
applied  to  the  elder  Jarmain.  \Tindal,  C,  J. — You  stand 
upon  the  form  of  the  writ ;  but  the  difficulty  is,  whether 
evidence  may  not  be  let  in  to  shew  who  was  the  person 
intended.  If  you  are  right,  then  the  sheriff  would  be 
justified  in  taking  the  goods  of  any  Joseph  Jarmain  in  the 
world.]  It  is  not  necessary  to  prove  the  argument  to  that 
extent  The  question  in  this  case  is,  whether  the  writ 
issued  against  the  father  or  against  the  son  ?  The  &ther  is 
described,  how  was  the  sheriff  to  know  that  the  son  was 
intended  ?  The  writ  refers  to  the  judgment,  certainly,  but 
the  judgment  contains  no  information  which  would  put  the 
sheriff  upon  an  inquiry.  The  sheriff  is  entitled  to  the 
protection  of  the  Court,  having  obeyed  its  writ,  and  if  he 
is  in  error,  he  has  been  misled  by  the  writ  itself.  The 
cases  cited  in  Cam.  Dig.  tit  ^^  Abatement^  (F  17,  21); 
2  Hawk.  P.  C.  tit  "  Appeal^''  p.  261 ;  Foster,  tit  "  Homicide,'' 
312,  s.  9,  and  Hoye  v.  Bush  {a),  taken  together,  shew  that 
where  the  &ther  and  son  bear  the  same  name,  and  the  writ 
is  issued  generally,  the  sheriff  must  execute  it  against  the 
father ;  and  if  it  be  executed  against  the  son,  and  the  son 
resist,  and  death  ensue,  the  crime  would  only  be  man- 
slaughter, in  consequence  of  the  inaccurate  description  in 
the  writ  The  words  of  the  issue  in  the  third  plea  being 
that  the  writ  issued  against  the  plaintiff,  which  it  clearly 
did,  all  question  of  intention  in  the  mind  of  the  party  suing 
out  the  writ  must  be  rejected.  The  sheriff,  it  is  submitted, 
has  made  out  the  affirmative  of  the  issue,  and,  as  a  public 
officer,  he  ought  to  be  protected.  If  this  action  should 
succeed,  the  Interpleader  Act  will  become  a  dead  letter. 


1843. 

^^^ ' 

Jarmain 

V, 

Hooper 
•ad  Others. 


Byles,  Seijt.,  for  the  execution  creditor.     The  jury  have 
found  that  the  execution  creditor  is  a  trespasser  by  the  act 
(a)  1  Man  &  Gr.  775,  790,  n. ;  S.  C.  2  Scott,  N.  R.  86. 
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of  his  attorney ;  but  even  if  the  attorney  committed  a 
trespass,  it  is  submitted  that  Heenan  is  not  a  trespasser. 
Assuming  an  express  retainer  to  have  been  proved  in  this 
case,  the  client  would  not  be  liable  if  his  attorney  took  the 
wrong  person  or  the  wrong  goods  in  execution,  or,  at  any 
rate,  he  would  not  be  liable  in  this  form  of  action.  The 
only  authority  which  the  attorney  had  was  to  prosecute 
an  action  against  Jarmain  the  younger,  and  if  he  issued 
process  against  the  father,  the  client  is  not  responsible. 
In  Barker  v.  Braham  (a),  the  discussion  turned  upon  the  lia- 
bility of  the  attorney,  but  not  upon  the  liability  of  the 
client,  and,  in  that  case  the  client  had  authorized  the 
attorney  to  proceed  against  the  plaintiff,  so  that  the  attorney 
was  acting  within  the  scope  of  his  authority,  although  he 
acted  irregularly.  So  in  Bates  v.  PiUing(b\  the  attorney  had 
received  instructions  to  sue  Bates,  and  Bates  was  sued  after 
the  debt  had  been  paid.  In  that  case,  therefore,  the  at- 
torney acted,  though  irregularly,  within  the  scope  of  his 
authority.  In  Balme  v.  Htitton{c),  Mr.  Justice  Patteson 
says  ((/),  '*  The  writ  commands  the  sheriff  to  take  the  goods 
of  A. ;  he  takes  goods  which  had  been  the  property  of  A., 
and  are  still  in  his  possession,  though,  in  point  of  law,  they 
have  ceased  to  be  his  property,  if  certain  contingent  events 
happen ;  but  no  other  person  at  that  time  has  the  right  of 
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TiNDAL,  C.  J. — One  of  these  points  is  of  great  general        1843. 
importance,  and  therefore  we  will  take  some  time  to  con-      j^^J^^^i,, 
sider  it  „  ^' 

HOOFSE 

Cur.  adv.  vult         and  Othen. 

The  judgment  of  the  Court  was  afterwards  delivered  by 
TiNDAL,  C.  J. — This  was  an  action  of  trespass  for 
breaking  and  entering  the  dwelling-house  of  the  plaintiff, 
in  which  action,  the  two  first  defendants,  as  sheriff  of 
Middlesex,  justified,  in  their  third  plea,  entering  the  house 
under  a  fi.  fa.,  "  issued  against  the  goods  of  the  plaintiff** 
by  Heenan,  the  last  named  defendant  The  plaintiff 
replied,  **  that  the  writ  of  fi.  fa.  did  not  issue  against  the 
goods  of  the  plaintiff."  The  defendant,  Heenan,  the  judg- 
ment creditor,  pleaded  not  guilty  only.  After  a  verdict  for 
the  plaintiff  against  the  three  defendants,  with  20/.  damages, 
a  rule  nisi  was  obtained  by  the  sheriff  for  setting  aside  the 
verdict  as  to  the  issue  joined  on  the  third  plea,  and  for 
entering  it  in  his  favour,  and  a  rule  nisi  was  also  obtained 
by  Heenan,  the  judgment  creditor,  for  a  new  trial  It 
appeared  at  the  trial  of  the  cause,  that  the  defendant 
Heenan  had  brought  an  action  against  Joseph  Jarmain,  the 
son  of  the  plaintiff,  to  recover  a  debt  due  to  Heenan  firom  the 
son ;  that  the  writ  of  summons  had  been  served  on  the  son, 
and  judgment  by  default  obtained  against  him,  upon  which 
the  writ  of  fi.  fa.  in  question  was  issued,  but  that  both  in  the 
writ  of  summons  and  in  the  fi.  fiu,  and  also  in  the  sheriff's 
warrant  thereon,  the  defendant  in  that  action  was  named 
"  Joseph  Jarmain"  only,  without  any  addition  or  other  de- 
scription. And  upon  this  state  of  facts,  it  was  contended  on 
the  part  of  the  sheriff,  that  inasmuch  as  the  writ  required 
him  to  take  the  goods  of  Joseph  Jarmain,  and  as  the  name 
^*  Joseph  Jarmain,'*  without  any  addition  to  shew  that  the 
son  was  intended,  does  by  law  necessarily  import  that  the 
father  was  meant  by  the  writ,  so  the  sheriff  was  justified  in 
entering  the  house  to  take  the  goods  of  the  father,  as  he 
had  done  on  the  present  occasion.     It  is  undoubtedly  true. 
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that  if  the  &ther  and  son  have  the  same  name  of  baptism 
and  surname,  and  the  name  of  baptism  and  surname  only 
is  stated  in  the  writ,  without  any  addition  thereto,  prim& 
fisu;ie  the  son  shall  not  be  intended.  This  is  the  full  extent 
of  the  observation  of  Lord  Holty  in  1  SaJk.  7.  But  it  is 
equally  true,  that  if  the  action  is  brought  against  the  sou 
without  any  addition,  and  such  want  of  addition  is  not 
pleaded  in  abatement,  a  judgment  obtained  in  such  action 
against  the  son,  and  a  writ  of  execution  upon  such  judg- 
ment, is  good  against  him  by  the  name  inserted  in  the  writ. 
Although,  therefore,  the  want  of  addition  imports  primsl 
facie  that  the  son  is  not  intended,  it  is  no  more  than  a 
prima  fecie  intendment;  for  the  son  may  be  the  person 
really  intended  by  the  writ.  The  situation,  therefore,  of 
the  sheriff,  under  such  a  state  of  circumstances,  seems  to  be 
the  same  as  if  he  had  received  a  writ  against  a  defendant 
described  by  the  name  of  J.  S.,  in  the  writ,  and  there 
appeared,  at  the  time  of  executing  the  writ,  to  be  two 
persons  of  the  name  of  J.  S.,  in  which  case  there  can  be  no 
doubt  but  that  the  sheriff  would  be  liable  if,  through  inad- 
vertency or  mistake,  he  took  the  person  or  the  goods  of  the 
wrong  J.  S.  The  authorities  from  the  Year  Books,  cited 
in  2  RoU,  Ahr.  552, 1.  17,  25  and  30,  are  clear  and  express 
to  that  point;  in  the  last  of  which  references  it  is  laid  down 
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if  the   argument  on   the  part  of  the  sheriff  were  well        1843. 
founded,  that  the  writ  against  the  goods  of  Joseph  Jarmain      j^^^^^^ 
might,  iu  some  form  of  pleading,  have  justified  him  in  taking  «»• 

the  goods  of  the  father,  whether  he  was  the  real  defendant  and  Othen. 
or  not,  we  think,  upon  the  present  issue,  which  affirms  in 
substance  that  he  was  the  real  defendant  in  the  action,  the 
verdict  must  be  found  against  the  defendants.  As  to  the 
writ  de  identitate  nominis,  which  it  is  contended  was  the 
proper  and  the  only  remedy  for  the  person  wrongfully 
taken  under  a  writ,  it  appears  upon  reference  to  the  writ  as 
set  out  in  Fitz,  Nat.  Br.,  and  also  to  the  authorities  cited 
firom  the  Year  Books  under  that  head  in  Fitz.  Abr.  and 
Bro.  Abr.,  that  it  was  used  principally,  if  not  exclusively, 
in  cases  where  the  plaintiff  had  proceeded  to  outlawry,  and 
had  taken  either  the  body,  or  the  lands  or  goods  of  a  person 
bearing  the  same  name  with  the  defendant,  but  not  being 
the  real  defendant,  and  had  seized  the  same  into  the  king's 
hands.  In  that  case  the  writ  issued,  praying  for  a  super- 
sedeas to  the  sheriff,  and  that  the  king's  hands  might  be 
amoved,  and  the  Attorney  General  was  at  liberty  to  plead 
thereto  that  he  was  the  person  intended.  There  is  great 
doubt  whether  the  writ  applied  at  all  to  a  case  of  a  simple 
taking  by  a  plaintiff  in  a  cause,  for,  in  the  case  cited  fcom 
Hob.  330  (a),  the  reporter  observes,  "  The  Court  did  take  a 
great  difference  between  the  cases  of  the  outlawry,  and  the 
principal  case  ;  being  only  at  the  plaintiff's  suit,  and  not  at 
the  king's,  as  in  every  outlawry  the  king  is  interested,  and 
of  which  principal  case  no  precedent  was,  or  could  be 
shewed."  And  there  appears  nothing  in  the  books  to  shew 
tliat  if  this  writ  had  been  sued  out,  it  would  have  taken 
away  the  plaintiff's  right  of  action  for  damages,  for  his 
wrongful  arrest,  or  the  wrongful  taking  of  his  goods.  As 
to  the  defendant  Heenan,  the  only  question  in  this  case  is, 
whether  he  is  bound  by  the  act  of  his  attorney  in  giving 
directions  to  the  sheriff  to  take  the  goods  of  the  plaintiff. 

(a)  Wilson  v.  Sti^s. 
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That  the  plamti£P  in  the  original  action  is  Uable  in  trespass, 
if  the  sheriff  by  his  order  takes  the  goods  of  a  mere  stranger 
in  execution,  is  clear  in  law,  2  Roll  Abr.  553, 1.  8,  10 ;  and 
it  appears  to  us,  that  the  direction  given  by  the  attorney, 
is  a  direction  given  by  an  agent  within  the  scope  of  his 
authority,  and  binds  the  principal.  The  attorney  has  the 
general  conduct  of  the  cause ;  he  is  the  only  person  with 
whom  the  sheriff  has  communication ;  and  in  taking  a  step 
essentially  necessary  for  the  benefit  of  the  client,  that  is, 
for  the  obtaining  the  fiiiit  of  his  judgment,  we  think  he 
cannot  be  held  to  have  acted  beyond  his  authority,  although 
he  has  miscarried  In  its  execution.  And  when  it  is  argued 
that  he  cannot  be  his  agent  in  giving  false  information,  the 
answer  is,  that  if  he  be  his  agent  to  do  the  particular  act, 
the  client  must  stand  to  the  consequences,  if  he  acts  in- 
advertently or  ignorantly  ;  as  in  the  case  of  Parsons  v. 
Loyd^  (a),  where  trespass  was  held  maintainable  against 
the  plaintiff  for  causing  the  defendant  to  be  arrested  under 
a  writ  which  was  afterwards  set  aside  for  irregularity.  It 
was  argued  in  that  case,  that  the  suing  out  the  writ  was  the 
immediate  act  of  the  attorney,  and  that  he  had  not  been 
retained  to  sue  out  a  void  or  irregular  writ,  and  therefore 
it  was  not  within  the  scope  of  his  authority.  But  it  was 
answered  by  Chief  Justice  De  Grey^  **  The  act  of  the  at- 
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Farmer,  Executrizy  v.  Mottram. 

^CIRE  FACIAS.  The  declaration  stated  that  whereas  Toadeclan- 
James  Fitzjames,  lately  in  our  Court  of  the  Bench  ft^Ll'bJ^M 
at  Westminster,  before  Sir  Nicolas  Conyngham  Tindal,  **.®^*'*I^" 
Knight,  Chief  Justice,  and  his  companions,  then  our  recovered  by 
Justices  of  the  said  Bench,  by  the  consideration  and  thedefeodant 
judgment  of  the  said  Court,  recovered  against  Charles  ^^j^j,^ 
Mottram  the  younger,  94/.  12^.,  which  to  the  said  James  giving  of  the  . 


Fitzjames  in  the  same  Court  were  adjudged  for  his  damages,  the  dMlwi^oii 

which  he  had  sustained  on  occasion  of  the  not  performing  ^e  of'coiirt 

certain  promises  and  undertakings  then  lately  made  to  the  ^"  ^'^  ^ 

said   Charles   Mottram  the  younger,  to  the  said  James  that  the  verw 

Fitzjames,  as  for  his  costs  and  charges  by  him  about  his  reduced  to  u., 

suit  in   that  behalf  expended,  whereof  the  said  Charles  5!rfe2laii?** 

Mottram  the  younger  is  convicted,  as  by  the  record  and  "Jould  pay 

proceedings  thereof  still  remaining  in   our  same  Court  the  action, 

manifestly  appears,  yet  execution  of  the  said  judgment  still  ^„  g^ill  in 

remains  to  be   made.     And  after   the  obtaining  of  the  ^"^JJ^^j,^ 

verdict   upon   which  the  said  iudcnnent  was  so  iriven  as  sci.  fa.  was 

aforesaid,  and  within  two  terms  of  the  entry  of  the  said  the  making  of 

judgment,  to  wit,  on  the  7th  of  April  last,  the  said  James  ft^uSJJie™i/ 

Fitzjames  died,  having  first  duly  made  and  published  his  ^l!°j**J^^^. 

last  will  and  testament  in  writing,  and  thereby  constituted  Held,  upon 

and  appointed  Judith  Farmer,  widow,  executrix  thereof,  the  plea  was 

after  whose  death  the  said  Judith  Farmer  duly  proved  the  ^Jj^JJ^hiaft 

said  last  will  and  testament,  and  took  upon  herself  the  set  up  the 

,  ,        practice  of  the 

burthen  of  the  execution  of  the  same,  as  by  the  information  Court  as  an 

of  the  said  Judith  Farmer  in  our  own  said  Court,  we  have  Jris^7»£- 

been  given  to  understand.     And  because  we  are  willing  ™^^  ,     ^ 

that   those   things  which  in  our  same  Court  are  rightly  Court,  under 

done,  &c.,  (commanding  the  sheriff,  in  the  usual  way,  to  c.  no,  s.  is, 

cause  the  said  Charles  Mottram  to  appear  and  shew  why  pJJL^^  J^^^ 

the  said  Judith  Farmer,  as  such  executrix,  ought  not  to  effect  of* 

,        judgment;  per 

have  execution  against  him  of  the  damages  aforesaid.)  Tindai,  C.  J. 
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The  declaration  then  went  on  to  allege  the  appearance  of 
the  said  Charles  Mottram  the  younger ;  and  that  thereupon 
the  said  Judith  Farmer,  widow,  executrix  as  aforesaid, 
prayed  that  execution  of  the  damages  aforesaid  might  be 
adjudged  to  her  against  the  said  Charles  Mottram  the 
younger,  according  to  the  force,  form,  and  effect  of  the 
said  recovery,  &c. 

Plea;  that  after  the  obtaining  of  the  said  verdict,  and 
before  the  giving  of  the  said  judgment  thereupon  as 
aforesaid,  to  wit,  on  the  31st  day  of  January,  in  Hilary 
Term,  in  the  sixth  year  of  the  reign  of  our  lady  the  now 
Queen,  by  a  certain  rule  of  the  said  Court  of  our  said  lady 
the  Queen  before  the  justices  of  her  bench,  then  made  in 
the  said  cause,  it  was  ordered  by  the  said  Court  that  the 
said  James  Fitzjames,  upon  notice  of  the  said  rule  to  be 
given  to  him  or  his  attorney,  should  shew  cause  to  the 
said  Court,  on  the  first  day  of  the  then  next  term,  why  the 
verdict  found  for  him  on  the  trial  of  the  said  cause  should 
not  be  set  aside,  and  a  new  trial  bad  between  the  said 
James  Fitzjames  and  the  defendant,  and  that  in  the  mean- 
time, and  until  the  said  Court  should  otherwise  order^  the 
postea  should  remain  in  the  hands  of  the  associate,  and  the 
entry  of  final  judgment  in  the  said  verdict  should  be 
stayed.     The  plea  then  averred,  that  afterwards,  and  before 
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said  cause  the  costs  of  the  said  action,  to  be  taxed  by  one  of  1843. 
the  Masters  of  the  said  Court.  The  defendant  then  ykbmva 
alleeed  that  the  said  rules,  and  each  of  them,  were  made  in     ..    *'* 

,  .  ,  .  .  ,  MOTXaAM. 

the  said  action  wherein  the  said  verdict  was  so  obtained,  as 
in  the  said  declaration  mentioned,  and  that  the  said  last 
mentioned  rule  was  still  in  full  force  and  effect,  and  not  in 
anywise  altered  or  discharged;  and  that  the  said  writ  of 
scire  facias,  in  the  said  declaration  mentioned,  was  sued  out 
by  the  plaintiff,  executrix  as  aforesaid,  after  the  making  of 
the  said  last  mentioned  rule,  fraudulently  and  in  breach  of 
good  faitL  Verification.  To  the  replication  to  this  plea 
the  defendant  demurred  specially. 

Manning^  Serjt,  now  appeared  to  support  the  demurrer, 
but  the  Court  called  on  him  to  support  the  plea.  The 
objection  which  will  be  relied  upon  by  the  other  side  will 
be,  that  the  plea  is  an  attempt  to  avoid  the  effect  of  a 
judgment  by  matter  which  is  not  of  an  equally  high  nature. 
The  plaintiff  will  cite  The  King  v.  Bingham  (a),  where 
it  was  held,  that  the  condition  of  a  recognizance,  returned, 
filed,  and  enrolled  as  of  record,  cannot  be  varied  by  a  rule 
of  Court  Since  that  decision,  however,  the  stat  1  &  2 
Vict  c.  110  has  passed,  the  18th  se^ction  of  which  enacts, 
'^  that  all  decrees  and  orders  of  courts  of  equity,  and  all  rules 
of  courts  of  common  law,  and  all  orders  of  the  Lord 
Chancellor  or  of  the  Court  of  Review  in  matters  of 
bankruptcy,  and  all  orders  of  the  Lord  Chancellor  in 
matters  of  lunacy,  whereby  any  sum  of  money,  or  any 
costs,  charges,  or  expenses,  shall  be  payable  to  any  person, 
shall  have  the  effect  of  judgments  in  the  superior  Courts 
of  common  law,  and  the  persons  to  whom  any  such  monies, 
or  costs,  charges,  or  expenses,  shall  be  payable,  shall  be 
deemed  judgment  creditors  within  the  meaning  of  this  act ; 
and  all  powers  hereby  given  to  the  Judges  of  the  superior 
Courts  of  common  law  with  respect  to  matters  depending 
(a)  3  Y.  &  J.  101. 
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in  the  nme  Comts  shall  and  maj  be  exerdsed  by  Coorts 
of  equity  with  respect  to  matters  therein  depending  and  by 
the  Lord  Chancellor  and  the  Court  of  Reriew  in  matters 
of  banknipCcyy  and  by  the  Lord  Chancellor  in  matters  of 
hmacy ;  and  all  remedies  hereby  giren  to  judgment  cre- 
ditors are  in  like  manner  giren  to  persons  to  whom  any 
monies,  or  costs,  charges,  or  expenses,  are  by  satch  orders  or 
roles  respectively  directed  to  be  paid."  A  rule  of  Coort  has 
now  therefore,  the  same  effect  as  a  judgment,  and  the  plea 
which  sets  up  the  rule  of  Court  prior  to  the  signing  of  the 
judgment,  shews  that  the  judgment  was  improperly  obtained. 
[Mdule,  J. — Suppose  the  plea  had  said,  that  before  the 
judgment  in  question,  it  had  been  considered  by  the  Coort 
that  such  and  such  things  should  be  done  ?  Would  not  that 
be  merely  an  erroneous  judgment?  CottmcaHy  J. — ^Toa  do 
not  deny  the  existence  of  the  judgment,  but  plead  the 
practice  of  the  Court  as  an  answer  to  it  The  judgment  is 
either  Talid,  or  it  is  irregular  or  erroneous.  If  it  be  er- 
roneous, the  defendant  should  hare  brought  a  writ  of  error ; 
if  irr^ular,  he  should  have  moved  the  Court  to  set  it  aside.] 
The  judgment,  it  is  submitted,  is  altogether  a  nuDity. 
[Tmdaly  C.J. — The  defendant  should  have  come  to  the 
Court  and  applied  to  set  the  judgment  aside.  A  rule  of 
Court,  under  the  stat  1  &  2  Vict.  c.  110,  s.  18,  is  not  a 
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The  Court  then,  without  calling  on  ChannelU  Serjt.,  who        1843. 
was  on  the  other  side,  gave  FahTmer 

MOTTRAM. 

Judgment  for  the  Plaintiff  (a)* 
(a)  See  Warmsley  y,  Macey,  6  Moore,  168. 


AuTEY,  Appellant,  and  Topham  and  Another,  Respondents. 

1  HIS  was  an  appeal  from  the  decision  of  the  revising  The  ReRistra- 
barrister  for   the   borough   of  Leeds.     The   Master  had  j^^  §  vict. 
declined  to  receive  it,  no  notice  having  been  forwarded  to  J' '^fi*^^  ^^^ 
him  within  the  time  limited  by  the  provisions  of  the  stat  appellant, 

.  .     .      within  the  first 

6  Vict.  c.  18,  s.  62,  which  requires  the  appellant,  within  four  days  of 

the  first  four  days  in  the  Michaelmas  Term  next  after  the  XermTto*** 

decision  of  the  barrister,  to  transmit  to  the  Masters  of  the  |J[^p*^2** 

Court,  the  statement  in  writing  signed  by  the  barrister,  the  statement 

and  also  therewith  to  give  or  send  a  notice,  signed  by  the  signed  by  the 

appellant,  stating  his  intention  to  prosecute  the  appeal.  JSter^f  notice 

The  64th  section  of  the  statute  also  enacts,  "  That  no  appeal  "firmed  by  him, 

^^         stating  his  in- 
or  matter  of  appeal  whatsoever  shall,  in  any  case,  except  tention  to 

where  the  conduct  and  direction  of  the  appeal,  or  of  the  ^peal ;  and 

answer  thereto,  shall  have  been  given  by  order  of  the  Court  jj^i^^^^ed' 

of  Common  Pleas,  or  of  any  Judge  thereof,  to  any  person,  *J*{  "<*  *PP®*^ 

be  entertained  or  heard  by  the  said  Court,  unless  notice  taiued.  unless 

shall  have  been  given  by  the  appellant  to  the  Master  of  Jhlji  havrbeen 

the  said  Court  at  the  time  and  in  the  manner  hereinbefore  ^^^ 

mentioned."  therefore,  such 

notice  had  not 
been  given 

Shee,  Serjt.,  now  moved  for  leave  to  enter  the  appeal.  J^^^\^^^^ 

He  submitted  that  the  Court  might  exercise  a  discretionary  the  Term : 

^  .  -^    J^e/a,  that  the 

power,  and  either  direct  the  Master  to  receive  and  enter  Court  had  no 

the  appeal  without  notice,  or  enlarge  the  time  for  giving  it.  o^erthe  Mas- 
ter to  enter 
the  appeal. 
Dawlinffy  Serjt.,  for  the  respondents,  said,  that  he  was 
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ACTEY, 

Appellant, 
and 

TofffLAM 

and  Anocber, 
Rcfpondents. 


willing  to  consent,  on  their  behalf  to  the  entry  of  the 
appeal  without  notice,  and  they  were  the  only  parties  who 
were  in  a  situation  to  object  to  the  reception  of  the  appeaL 
[  Tindalj  (>.  J. — Then  the  two  parties  might  come  to  os  in 
the  middle  of  next  Term."'  The  words  of  the  axtv-second 
section  were  directory  rather  than  compulsory. 


TwDAL,  C.  J. — A  new  authority  has  been  given  to  this 
Court  by  the  Legislature,  and  we  must  be  careful  so  to 
interpret  the  words  of  the  statute,  by  which  it  is  conferred, 
as  not  to  appropriate  to  ourselves  a  larger  jurisdiction  than 
it  was  intended  to  convey.  If  the  case  had  stood  on  the 
words  of  the  62nd  section  alone,  we  might,  perhaps,  have 
been  inclined  to  hold  that  they  were  directory  only,  but 
the  words  of  the  64th  section  are  so  express  and  positive, 
that  I  do  not  see  how  we  can  by  any  possibility  avoid  their 
operation.  It  appears  to  me,  that  the  delivery  of  the  notice 
to  the  Master  within  the  first  four  days  of  the  Term,  is  a 
condition  precedent  to  the  entertaining  and  hearing  of  the 
appeal;  and  I  think,  therefore,  that  the  appellant  is  too 
late,  and  that  this  Court  has  no  jurisdiction  to  receive  and 
enter  his  appeal. 


Per  CiTRiAM. 
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the  appellant,  stating  his  intention  to  prosecute  the  appeal. 
On  the  motion  of  Clarke,  Serjt,  the  Court  had  allowed  an 
extension  of  the  time  for  giving  notice ;  but  the  attention  of 
the  Court  having  been  called  in  the  case  of  Autey  v, 
Topham  (a),  to  the  words  of  the  64th  section  of  the  stat 
6  Vict  c  18,  the  Master  was  directed  to  strike  the  appeal  out 
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^ ^ ' 

Simpson, 
Appellant, 

and 
Wilkinson, 
Respondent. 


Bylesy  Serjt,  for  the  appellant,  moved  to  have  the  appeal 
re-entered.  He  submitted  that  the  case  was  distinguishable 
from  Autey  v.  Topham^  inasmuch  as  the  application  to  extend 
the  time  for  giving  notice  was  made  within  the  first  four 
days  of  the  Term,  and  the  affidavit  upon  which  it  was 
moved  had  been  filed  by  the  Master.  The  affidavit  had 
been  made  by  the  clerk  to  the  London  agent  of  the 
appellant's  attorney,  and  stated  matter  of  excuse  for  the 
non-transmission  of  the  notice  within  the  time  mentioned 
in  the  62nd  section.  This,  therefore,  was  equivalent  to  a 
notice  by  the  appellant  that  it  was  his  intention  to  prosecute 
the  appeal. 

TiNDAL,  C.  J. — We  are  bound  to  construe  our  new 
jurisdiction  strictly,  and  the  appellant,  not  having  given 
the  notice  required  by  the  act,  the  appeal  cannot  be 
received. 


Per  Curiam. 


Motion  refused. 


(a)  Ante,  p.  785. 


Allan,  Appellant,  and  Waterhouse,  Respondent 
1  HIS  was  an  appeal  from  the  decision  of  the  revising  in  appeals 

barrister  for  the  borough  of  Bradford.  l^'t^'"" 

under  the 
Registration  of  Voters*  Act,  6  Vict.  c.  18,  the  practice  of  the  Court  with  respect  to  special 
cases  must  be  followed ;  and  the  appellant,  therefore,  ought  to  deliver  paper  books  to  the  Lord 
Chief  Justice  and  the  senior  puisne  Judge,  and  the  respondent  to  the  two  junior  puisne  Judges 
of  the  Court. 

E   E   E    2 
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^"'xXavi       ^^  °^^  delivered  his  paper  books.     By  the  stat,  6  Vict 
Appellant,     c.  18,  s.  60,  it  is  provided,  "  that  all  appeals  or  matters  of 
Waterhouse.  appeal  from  or  in  respect  of  any  decision  of  any  revising 
Respon  ent    jjj^i^ister  entertained  in   manner  hereinbefore  mentioned 
shall  be  prosecuted,  heard,  and  determined  in  and  by  her 
Majesty's  Court  of  Common  Pleas,  at  Westminster,  ac- 
cording to  the  ordinary  rules  and  practice  of  that  Court 
with  respect  to  special  cases,  so  far  as  the  same  may  be 
applicable,  ftc." 

J.  L.  Adolphus  appeared  for  the  respondent,  and  sidd 
that  hb  client  had  delivered  paper  books  to  the  two  junior 
puisne  Judges.  He  feared,  however,  that  as  he  had  not 
also  delivered  them  to  the  Lord  Chief  Justice,  and  the 
senior  puisne  Judge,  the  respondent  could  not  take  ad- 
vantage of  the  appellant's  default 

TiNDAL,  C.  J. — IS  the  respondent  had  deUvered  them, 
he  might  have  prayed  the  judgment  of  the  Court  As  it  is, 
the  case  must  stand  over  till  a  future  day. 


Hughes  v.  Browne. 
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He  prepares  an  affidavit,  swears  to  its  truth,  and  goes  away.        \S43. 

There  is  no  occasion  for  him  to  see  the  jurat,  and  in  point      Hughks 

of  fact  he  does  not  see  it  „  •• 

Browne. 

Per  Cubiam. 

Rule  enlarged ;  the  affidavit  to  be  amended,  and 
cause  to  be  shewn  at  Chambers. 


Waterman  v.  Garden. 

t^HANNELLy  Serjt,  shewed  cause  against  a  rule  nisi  The  defmdint 

for  signing  judgment  as  for  want  of  a  plea.     The  defendant  ^^  to  plead 

was  under  terms  to  plead  issuably,  and   served  on  the  nT^^^Jji^^j 

plaintiff's  attorney  a  summons  for  time  to  plead,  upon  judgment  to 

which   the    usual    consent    was    given.     The   defendant  for  want  of  a 

afterwards  pleaded,  that  the   plaintiff  had  accepted   the  [Je^j^iea^JJJ,^ 

written   undertaking  of  a   third   party  in  payment  and  *!***  ^®  »**^'*' 

satisfaction  of  the  debt  due  from   the   defendant  to   the  ceptedthe 

plaintiff.    A  rule  was  afterwards  obtained,  upon  an  affidavit  taking  of  a 

that  the  plea  was  false,  calling  upon  the  defendant  to  shew  ^""^  P^^  ^ 
*^  ^  D     r  ^  ^        payment  and 

cause  why  judirment  should  not  be   signed  airainst  him.  latisfaction  of 
ryr  i/o     .  1,1         1^        1  .LI         T     the  defendant's 

Lhanneuy  oer)t,  contended,  that  the  plea  was  issuable,     it  debt,  and  an 

was  a  plea  of  accord  and  satisfaction,  and  security  from  a  Jy^rof^the* 

third  person.  P*«»  ''•»  "»■ 


answered. 


Coltman,  J. — You  have  had  an  opportunity  of  denying 
that  the  plea  was  false,  and  you  have  not  answered  the 
affidavit 

Maule,  J. — A  complicated  plea  which  is  also  £eilse,  is  not 
an  issuable  plea.     This  is  &lse,  and  it  is  complicated. 

The  (3ourt  then,  without  calling  on  Talfourd^  Serjt, 
who  appeared  on  the  other  side,  made  the 

Rule  abbolulc. 
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Where  the 
defendant  had 
a  Terdict  upon 
issue  joinea  on 
a  plea  alleging 
that  the  cause 
of  action  arose 
within  the  ju« 
risdiction  of 
the  Westmin- 
ster Court  of 
Requests: 
Heid^  that  it 
was  unneces- 
sary  to  enter 
A  suggestion 
upon  the  roll, 
to  deprive  the 
plaintiff  of 
costs. 


King  v.  Walford. 

XJEBT.  The  defendant  pleaded  first,  nunquam  indebi- 
tatus ;  and  secondly,  that  the  cause  of  action  arose  within 
the  jurisdiction  of  the  Westminster  Court  of  Requests. 
At  the  trial,  the  plaintiff  obtained  a  verdict  upon  the  first, 
and  the  defendant  upon  the  second  issue.  Upon  an 
affidavit  stating  these  facts,  and  that  the  defendant,  at  the 
time  of  the  commencement  of  the  suit,  resided  within  the 
jurisdiction  of  the  said  Court  of  Requests, 

Shee^  Seijt,  moved  for  a  rule  to  shew  cause  why  the 
plaintiff  should  not  bring  the  postea  into  Court,  and  carry 
in  the  roll,  in  order  that  the  defendant  might  enter  a 
suggestion  thereon,  and  why  all  proceedings  should  not  in 
the  meantime  be  stayed.  He  cited  Chit  Arch,  Prac.^ 
1th  ed.y  p.  1177. 


TiNDAL,  C.  J. — The  motion  is  unnecessary.  The 
object  of  entering  a  suggestion  upon  the  roll  is,  that 
the  objection  to  the  plaintiff's  recovery  of  his  costs  may 
appear  on  the  record.  The  objection,  however,  already 
appears  upon  the  record,  for  the  second  plea  alleges  that 
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1843. 

CUMBERLEGE  V.  CaRTER. 

iJoWLINGy  Sent,   had   obtained  a  rule   nisi   to  set  The  copy  of  a 

.  -        ,        .  ....  ,  summons  for 

aside  the  judgment  and  execution  m  this  case,  and  to  time  to  plead 
discharge  the  defendant  out  of  the  custody  of  the  sheriff  of  [^ie.  thatTh^ 
Middlesex.     The  declaration  in  the  cause  was  delivered  on  summons  was 

returnable  at 
the  28th  of  October,  and  a  rule  to  plead  entered,  which  eleven,  instead 

expired  on  the  1st  of  November,  when  the  time  for  pleading  in  the  after- 

also  expired.     The  defendant  had  taken  out  a  summons  for  JhS'*thc^plain' 

lime  to  plead,  returnable  on  the  1st  of  November;  which  tiff  had  a  right 

■  _„  to  sign  judg- 

summons  was  not  attended  by  the  plaintiff.   The  defendant  ment  as  for 
then  took  out  a  second  summons,  returnable    "at   three  S^bnTthrce^* 
o'clock  in  the  afternoon  of  the  2nd  of  November,"  but,  by  ^icra^n/^*" 

some  mistake,  in  the  copy  of  the  summons  served  upon  the  ^^  t'«e  copy 

,  of  the  sum- 

plaintiff,  the  words  "  eleven  o'clock  in  the  afternoon"  were  mons  had  been 

inserted.     The  plaintiff  attended  at  eleven  o'clock  in  the  ^Im.    ^^" 

forenoon   of  the  2nd  of  November,  and   no  one   having 

appeared  for  the  defendant,  signed  judgment  the  same  day, 

before  three  o'clock  in  the  afternoon,  as  for  want  of  a  plea. 

Channelly  Seijt,  now  shewed  cause.  The  plaintiff's 
proceedings  have  been  quite  regular.  The  original  summons 
was  granted  for  three  o'clock  in  the  afternoon,  and  the  copy 
served  on  the  plaintiff  would  not  operate  as  a  stay  of 
proceedings  until  that  time,  as  it  was  not  a  true  copy  of  the 
summons. 

Dmclingy  Serjt.,  contra.  The  first  summons  operated  as 
a  stay  of  proceedings  until  the  parties  appeared  in  pursuance 
of  it  [Maulcy  J. — A  summons  for  time  to  plead  only 
operates  as  a  stay  of  proceedings  until  the  time  when  it 
ought  to  be  acted  upon.]  The  second  summons  would 
operate  as  a  stay  of  proceedings,  though  returnable  at 
a  time  when  no  Judge  attends  at  Chambers.  The  case  of 
Byles  v.  IValter  (a),  is  an  authority  in  point.     There  the 

a)  5  Dowl.  232. 
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Q^^^^^  Term  time,  when  the  Judges  do  not  attend  at  Chambers, 
and  it  was  held  that  it  operated  as  a  stay  of  proceedings. 


V. 

Cakter. 


TiNDAL,  C.  J. — I  do  not  see  how  you  can  eke  out  a 
summons  which  has  expired,  by  one  of  which  a  copy  has 
never  been  served,  and  is,  therefore,  no  summons  at  all  to 
the  plaintiff. 

Maule,  J. — The  plaintiff  signed  judgment  at  his  periL 
If  a  summons  had  been  duly  served,  the  signing  judgment 
would  have  been  irregular,  but  no  copy  of  the  summons 
granted  was  served,  and  there  was,  therefore,  no  stay  of 
proceedings. 

Rule  discharged,  but  the  Defendant  to  be  let  in  to 
plead  on  payment  of  costs,  and  upon  an  affidavit 
of  merits. 


Michael  v.  Myers. 

ti^oS'^bm     Assumpsit  by  the  holder  against  the  indoreer  of  a 
of  exchuge,     bill  of  exchange  for  SSL^  drawn  bv  one  Samuel  Braham, 

hj  itidorsci^ 
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became  due,  and  before  the  commencement  of  this  suit,  to        1843. 

wit,  on,  &c.,  the  plaintiff  commenced  an  action  on  promises,      mjchabl 

in  the  Court  of  Queen's  Bench,  at  Westminster,  at  his      ^,  »• 

Myers. 
smt,  against  the  said  Samuel  Braham,  for  the  recovery  of 

the  amount  of  the  said  bill,  and  the  damage  sustained  by 
the  plaintiff  by  reason  of  the  non-payment  thereof;  and 
such  proceedings  were  thereupon  had  in  the  said  action, 
that  afterwards,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  5th  of  July,  1841,  by  an  order  then  made  by 
Sir  John  Williams,  Knight,  one  of  her  Majesty's  Justices 
assigned  to  hold  pleas  in  the  said  Court  of  our  said  lady 
the  Queen,  before  the  Queen  herself  upon  hearing  the 
attorney  for  the  plaintiff,  and  the  said  Samuel  Braham  in 
person,  and  by  consent  of  the  parties,  the  said  Sir  John 
Williams  did  order  that,  upon  payment  of  39/.  16*.,  the 
debt  due  from  the  said  Samuel  Braham  to  the  plaintiff,  and 
for  which  the  said  action  was  brought,  being  the  amount 
payable  by  the  said  bill,  and  the  damages  sustained  by  the 
non-payment  thereof,  with  costs,  to  be  taxed  and  paid  in 
one  month,  all  further  proceedings  in  the  said  action  should 
be  stayed,  and  that,  unless  the  said  debt  and  costs  were 
paid  as  aforesaid,  the  plaintiff  should  be  at  liberty  to  sign 
final  judgment,  and  issue  execution  for  the  amount,  with 
costs  of  judgment  and  execution,  sheriff's  poundage,  oflScer's 
fees,  and  all  other  incidental  expenses.  And  the  defendant 
further  says,  that  the  plaintiff  could  and  might  have  ob- 
tained a  final  judgment  of  the  said  Court  in  the  said  action 
against  the  said  Samuel  Braham,  for  the  recovery  of  the 
amount  of  the  said  bill,  and  damages  by  him  sustained  by 
the  non-payment  thereof,  and  of  the  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended,  and  obtained 
and  issued  execution  thereon  long  before,  to  wit,  fourteen 
days  before  the  expiration  of  the  said  one  month  in  the 
said  order  mentioned,  had  the  plaintiff  proceeded  in  the 
said  action,  and  had  not  the  said  order  been  so  made  as 
aforesaid ;  and  the  said  order  so  made  as  aforesaid,  and  the 
said  time  so  given  thereby  as  aforesaid,  were  made  and 
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giTen  withoot  the  lea^e  or  Ikeme,  or  consent  or  anthority 
of  the  defendanL     Verification. 

Fourth  [Jea,  (in  substance,)  that  the  plaintil^  after  oom- 
mencing  an  action  upon  the  said  bill  of  exchange  against 
Braham,  recovered  judgment  therein,  and  took  him  in 
execution  upon  a  ca.  sa.,  and  that  Braham  remained  in  the 
custody  of  the  sheriff  until  the  plaintifi,  before  the  com- 
mencement of  this  suit,  released  him  from  the  said  custody, 
without  the  consent  of  the  defendant,  and  suffered  him  to 
go  at  large.     Verification. 

Replication  to  the  third  plea,  that  the  order  therein 
mentioned  was  not  made  as  in  that  plea  alleged,  and  the 
time  so  supposed  to  have  been  given  thereby  was  not  made 
and  given  without  the  leave  or  license,  or  consent  or  au- 
thority of  the  defendant,  concludiiig  to  the  country. 

Replication  to  the  fourth  plea,  that  the  plaintiff  did  not 
without  the  leave  or  license,  or  consent  or  authority  of  the 
defendant,  release  and  dischai^e  Braham  out  of  the  sup- 
posed custody  in  that  plea  mentioned,  or  suffer  and  permit 
him  to  go  at  large  wheresoever  he  would,  modo  et  forma. 

Special  demurrers  to  both  replications,  assigning  as 
causes  of  dcmiurer  to  the  first  replication,  that  it  was 
donble,  and  also  contained  a  negative  pr^;nant;  and  to 
the  second,  that  it  contained  a  n^:ative  pregnant  with  an 
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there  is  an  averment  that  the  plaintiff  might  have  ob-       1848. 
taincd  final  judgment  and  execution  fourteen  days  before      m^^h^l 
the   expiration  of  the   month  mentioned   in   the   order.  »• 

Several  cases  shew  that  where  time  has  been  given  by  the 
holder  of  the  bill  to  a  prior  party^  all  subsequent  parties 
are  discharged;  Hall  v.  Cole  {a\  Hulme  v.  Coles  (A), 
Price  V.  Edmunds  (c).  [MauUy  J.  —  The  order  of  the 
Judge  does  not  in  terms  stay  the  proceedings.]  The  plea 
says  that,  '^  by  the  consent  of  the  parties,  the  said  Sir  John 
Williams  did  order,"  &c.  The  arrangement,  therefore, 
may  be  treated  either  as  an  order  of  a  Judge,  or  as  an 
agreement  between  the  parties  that  the  principal  debtor 
should  have  time  to  pay  the  debt  That  arrangement 
operates  as  a  discharge  of  the  defendant,  who  stands  in  the 
relation  of  surety  to  Braham.  [Tindaly  C.  J.  —  It  is  very 
likely  that  the  order  was  drawn  up  in  the  form  which  it 
bears,  with  the  view  of  not  discharging  other  parties  to  the 
bill.]  The  order  directs,  that  upon  payment  of  the  debt 
and  costs  within  one  month,  all  proceedings  shall  be 
stayed ;  and  that  if  not  so  paid,  the  plaintiff  shall  be  at 
liberty  to  sign  judgment,  and  issue  execution  for  the 
amount  That  is  in  effect  an  agreement  that  the  plaintiff 
shall  not  sign  judgment  before  the  expiration  of  a  month. 
[iWawfe,  J. — The  order  gives  him  leave  to  sign  final  judg- 
ment under  these  circumstances,  but  it  does  not  prevent 
him  from  signing  judgment  under  other  circumstances.] 
Then  the  defendant  who  takes  such  an  order  will  do  him- 
self no  good  by  it.  [  Tindal^  C.  J.  —  If  he  wishes  to  make 
the  order  an  absolute  stay  of  proceedings,  he  should  intro- 
duce these  terms  into  the  order ;  and  that  would  put  the 
plaintiff  on  his  guard.  You  had  better  go  to  the  next 
plea ;  on  this  we  arc  against  you.]  The  fourth  plea  is,  at 
all  events,  a  good  answer  to  the  action.  The  plaintiff*, 
having  taken  the  principal  debtor  in  execution,  and  having 

Ka)  4  Ad.  &  Ell.  577 ;  See  S.  C.  (c)  10  B.  &  C.  378 ;  See  S.  C. 

6  N.  &  M.  124.  5  M.  &  R.  287. 

(6)  2  Sim.  12. 
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since  let  him  out  of  prison,  without  the  consent  of  the 
surety,  has  thereby  discharged  the  defendant  In  Mayhew 
▼.  Crickett  (a),  Lord  Eldon  expressly  says,  "  I  always 
understood,  that  if  a  creditor  takes  out  execution  against 
the  principal  debtor,  and  waives  it,  he  discharges  the 
surety."  [^Tindal,  C.  J. — The  party  released  from  custody, 
in  this  case,  is  not  the  principal  debtor ;  Braham  is  not  the 
acceptor,  but  the  drawer  of  the  bill.]  Mayhew  v.  Crickett 
was  a  case  between  co-sureties.  Here,  as  between  the 
drawer  and  the  defendant,  the  first  indorsee,  the  drawer  is 
the  principal  debtor,  and  the  defendant  his  surety.  The 
plea,  then,  being  good,  the  replication  to  it  is  bad.  Myn 
V.  Cole  (b\  which  is  always  cited  as  a  leading  case  on 
the  doctrine  of  negatives  pregnant,  is  almost  identical 
with  the  present  case.  Myn  v.  Cole  was  an  action  of  tres- 
pass, for  entering  the  plaintiff's  house,  to  which  the  de- 
fendant pleaded  that  the  plaintiff's  daughter  gave  him 
license  to  do  so,  and  that  he  entered  by  that  license.  The 
plaintiff  replied,  that  the  defendant  did  not  enter  by  her 
license,  and  the  replication  was  holden  to  be  bad,  as  con- 
taining a  negative  pregnant.  So,  in  Avhery  v.  James  {c\ 
which  was  trespass  for  an  assault  and  battery,  the  defendant 
pleaded  in  justification  that  he,  being  master  of  a  ship, 
commanded  the  plaintiff  to  do  some  service  in  the  ship. 
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plea.  It  says  that  the  plaintiff  did  not,  without  the  de-  'iMS. 
fendant's  consent,  discharge  Braham  out  of  custody.  The  michail 
plaintiff  may  mean,  "  I  never  released  him  at  all ;"  or,  "  I 
did  release  him,  but  I  had  the  defendant's  leave  for  it ;"  or, 
'^  I  had  not  the  defendant's  leave,  and  I  did  not  release 
him."  The  plaintiff  should  have  traversed  either  the  non- 
consent  of  the  defendant  or  the  discharge  of  Braham,  and 
in  cither  case  he  would  have  raised  a  material  issue. 

Channell,  Seijt.,  contrL  The  substance  of  the  fourth 
plea  is  the  discharge  of  Braham  without  the  consent  of  the 
defendant,  his  surety,  and  this,  which  is  a  single  proposition, 
is  put  in  issue  by  the  replication.  The  true  test  of  a 
negative  pregnant  is,  whether  the  pleading  embraces  more 
than  one  proposition.  If  the  defendant,  by  his  plea,  sets 
up  two  matters  constituting  one  point  of  defence,  the 
plaintiff  may  reply  and  put  in  issue  those  two  matters;  and 
wherever  he  does  so,  the  replication  is  good,  although  it 
may  assume  the  shape  of  a  negative  pregnant  In  Bell  v. 
Tuchett{a)y  the  subject  of  negatives  pregnant  was  much 
considered.  That  was  an  action  of  assumpsit  by  a  public 
officer  of  a  banking  company,  and  the  defendant  pleaded 
an  assignment  of  his  effects  by  indenture,  in  trust  for  his 
creditors,  to  May,  the  manager  of  the  banking  company, 
and  another  person ;  in  consideration  whereof  the  creditors 
released  their  respective  debts.  The  plea  then  alleged  that 
May,  being  such  manager,  executed  the  indenture  as  such 
manager,  on  behalf  of  the  company,  he  then  being  duly 
authorized  in  that  behalf;  which  execution  by  May,  as 
such  manager,  had  been  since  ratified  by  the  company, 
with  the  knowledge  and  concurrence  of  the  parties  to  the 
indenture.  The  plaintiff  replied,  that  May  did  not  exe- 
cute the  deed  as  such  manager  on  behalf  of  the  company, 
nor  was  he  at  any  time  authorized  in  that  behalf,  modo  et 

(a)  4  Scott,  N.  R.  402 ;  S.  C.  3  M.  &  G.  785  ;  See  S.  C.  1  Dowl. 

458,  N.  S. 
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forma;  and,  upon  special  demurrer,  the  Court  held  that 
the  replication  was  good,  as  the  several  allegations  in  the 
plea  traversed  by  the  replication  constituted  only  one 
defence.  [  Tindal^  C.  J. — ^The  difficulty  is  to  distinguish 
Myn  V.  Cole  from  the  present  case.]  Myn  v.  Cole  was  cited 
in  BeUy.  Tuckett  [Tindal,  C.  J.— The  issue  in  Bett  v- 
Tuchett  was  not  so  capable  of  being  severed  as  in  Myn  v. 
Coky  because,  in  the  former  case,  if  May  did  not  execute  the 
composition  deed  as  manager  of  the  banking  company,  he 
might  as  well  have  not  executed  it  at  all.]  Secondly,  the 
plea  itself  is  bad.  The  party  who  was  discharged  from 
custody  was  not  the  acceptor  of  the  bill  In  most  of  the 
cases  cited  on  the  other  side  it  was  the  acceptor  who  was 
discharged.  In  Mayhew  v.  Cricketty  the  party  discharged 
was  not  the  acceptor,  but  it  is  very  clear  from  the  report 
that  he  stood  in  the  situation  of  the  principal  debtor,  and 
Lord  JEldon^s  observations  applies  to  cases  in  which  time 
has  been  given  to  a  principal,  and  not  to  a  co-surety. 
Hayling  v.  MvUhall{a)  is  an  authority  to  shew  that  the 
holder  of  a  bill  of  exchange  may  sue  a  subsequent  indorser, 
although  he  has  taken  in  execution  the  body  of  a  prior 
indorser^  and  afterwards  set  him  at  liberty.  [  Tindal,  C.  J. 
— Lord  Eldon  observes,  in  JEnglish  v.  Dcarley  {b\  that  the 
mai^ginal  note  in  Hayling  v.  MuUhall  is  incorrect ;  ^^  for 
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defendant,  or  not?  You  had  better  amend  your  replication,        1843. 
by  traversing  the  non-consent     It  must  be  understood  that       Michael 
we  do  not  give  any  opinion  one  way  or  the  other,  whether 
the  replication  be  bad,  as  containing  a  negative  pregnant. 

Judgment  for  the  Plaintiff  on  the  third  plea; 
leave  to  amend  the  replication  to  the 
fourth  plea,  upon  payment  of  costs, 
otherwise.  Judgment  for  Defendant 


Grant  v.  Browne. 

-LI  EBT  for  a  penalty  of  100/.,  under  the  stat  1  &  2  Thestat.  l& 
Wm.  4,  c.  76,  s.  75,  (local  and  personal,  public).     The  v^^vsh'aving 
pleadinss  were  not  before  the  Court,  but  the  affidavits  set  imposed  a 

.  .        .  ,  penalty  for 

out  the  particulars  of  demand,  in  which  it  was  alleged  that  an  omission 
the  defendant,  being  a  fitter  of  coals  for  the  port  of  coal  cerUfi- 
London,  did  not  send  by  the  general  post-office,  on  the  gen^'b  ^letter 

day  on  which  a  certain  ship,  loaded  by  him,  sailed  on  her  to  the  clerk 
,        ,  .  ^11.  ./•  of  the  coal 

voyage,  nor  give  to  the  shipmaster  of  the  ship,  a  certificate,  market,  or 
signed  by  the  defendant,  containing  the  day  of  the  month  Saster^f  the 
and  year  of  such  loadiuGc,  the  names  of  the  master  of  the  ^<»8«!»)  ^>th 

.    "^  ^         ^  ,  certain  par- 

ship  and  of  the  ship,  the  quantity  of  tons  delivered,  the  ticulars,  the 

names  of  the  collieries  out  of  which  the  coals  were  wrought,  vict.  c  loi, 

and  the  price  paid  by  the  master  for  each  sort  of  coal,  that^no  actbn' 

The   declaration   had  been  delivered,  and  plea  pleaded,  forany  nenalty 

imposed  by 
before  the  passing  of  the  stat  6  &  7  Vict  c.  101,  (local  and  the  former  act 

personal,  public,)  but  the  replication  had  been  delivered  ingMmror* 

and  issue  joined  afterwards.     The  plaintifi^  was  not  inte-  f****®?"^^?! 

rested  in  the  certificate,  nor  had  he  obtained  a  Judge's  commenced,  or 

,  .  n    ^  •  A    if  commenced, 

consent  in  writing  to  the  prosecution  of  the  action.     A  be  prosecuted, 

rule  was  obtained  in  the  beginning  of  the  Term,  upon  ^g^"^  ^^^^ 

Judge.     An 
action  having  been  commenced  for  neglecting  to  send  or  deliver  a  certificate*  stating  all  the 
particulars  specified  in  the  first  statute,  oefore  the  passing  of  the  second  statute,  was  proceeded 
with  afterwards,  without  the  leave  of  a  Judge  :  Heldy  that  the  subsequent  proceedings  must  be 
set  aside,  the  action  being  partly  for  omissions  mentioned  in  the  second  statute. 
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1848.        aflSdavits  on  the  part  of  the  defendant,  negatiYing  fraud, 
^"^  calling  npon  the  plaintiff  to  shew  caoae  why  the  replication 

*•  and  issue  should  not  be  set  aside,  and  why  he  should  not 

pay  the  defendant  the  costs  occanoned  thereby,  together 
with  the  costs  of  the  application,  or  why  the  action  should 
not  be  discontinued  upon  payment  by  the  defendant  to 
the  plaintiff  of  his  costs  up  to  the  time  of  the  application. 

Shee^  Seijt,  shewed  cause.  This  action  was  brought 
under  the  stat  1  &  2  Wm.  4,  c  76,  s.  75,  by  which  it  is 
enacted,  '  That  every  fitter  or  other  person  vending  or  de- 
livering coals  for  the  port  of  London  shall  send,  in  a  letter 
directed  to  the  clerk  of  the  coal  market,  and  put  into  the 
general  post-oflSce  on  the  day  on  which  the  ship  or  vessel 
containing  any  coals  shall  sail  on  any  such  voyage,  a 
certificate  signed  by  such  fitter  containing  the  day  of  the 
month  and  year  of  such  loading,  the  master's  and  ship's 
names,  and  the  quantity  of  tons,  and  the  usual  names  of  the 
several  and  respective  collieries  out  of  which  the  said  coals 
are  and  shall  be  wrought  and  gotten,  and  the  price  paid 
by  the  master  for  each  sort  of  coal  that  each  and  every 
fitter  or  other  person  vending  coals  as  aforesaid,  bath  sold  and 
loaded  on  board  each  and  every  ship  or  vessel ;  and  in  case 
any  such  fitter  or  other  person  omit  to  give  any  such  certifi- 
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person  interested  in  such  certificate,  without  the  consent  in  1843. 
writing  of  some  Judge  of  one  of  the  superior  Courts  at  West- 
minster ;  and  that  immediately  from  and  after  the  passing  of 
this  act,  it  shall  be  lawful  for  any  person  or  persons  against 
whom  any  action  shall  have  been  commenced  for  the  recovery 
of  any  such  penalty,  except  as  aforesaid,  without  such  con- 
sent as  aforesaid,  to  apply  to  the  Court  in  which  such  action 
shall  have  been  commenced,  or  to  any  Judge  of  any  of 
the  superior  Courts  at  Westminster,  for  an  order  that  such 
action  shall  be  discontinued,  upon  payment  of  the  costs 
thereof,  incurred  to  the  time  of  such  application  being 
made ;  and  upon  the  making  of  such  order  and  payment 
or  tender  of  costs,  such  action  shall  be  forthwith  discon- 
tinued :  Provided  always,  that  if  it  shall  appear  to  the 
satisfiu^tion  of  the  said  Court  or  Judge  that  any  penalty 
sought  to  be  recovered  in  any  such  action  has  been  in- 
curred by  the  fraud  of  the  defendant,  then  it  shall  be 
lawful  for  such  Court  or  Judge  to  refuse  to  make  such 
order  as  to  such  penalty,  and  thereupon  to  make  such  order 
as  the  said  Court  or  Judge  shall  deem  expedient.'  The 
power  of  the  Court  to  stay  proceedings  under  the  latter 
statute,  does  not  reach  the  case  of  an  omission  to  state  the 
master's  and  ship's  name,  and  the  quantity  of  tons.  It 
must  however  have  been  intended  by  the  L^blature,  when 
the  act  of  I  &  2  Wm.  4  was  under  their  consideration,  that 
such  an  omission  should  still  be  visited  by  penalties,  other- 
wise they  would  have  taken  care  to  have  inserted  in  the 
statute  of  Victoria  the  necessary  words  of  exemption. 
[Tindaly  C.  J. — The  act  directs  us  to  stay  any  action 
brought  for  a  penalty  incurred  in  respect  of  certain 
omissions  therein  mentioned ;  and  you  have  brought  your 
action  for  these  omissions,  as  well  as  for  those  which  are 
only  specified  in  the  stat  1  &  2  Wm.  4].  Then  the  rule 
must  be  discharged,  unless  the  Court  can  be  satisfied,  upon 
the  affidavits,  that  the  action  is  not  brought  for  the  last 
mentioned  omissions.     At  any  rate,  the  rule  should  only 

VOL.    L  F  F   F  D.   &  L. 
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be  mUde  abeolote  upon  the  tenns  stated  in  the  aecood 

bnmch  of  it. 

Sir  T.  wade,  Seijt,  contra.  The  onos  of  the  proof  ct 
fraad  being  on  the  plaintiff^  the  case  comes  within  the  staL 
6  &  7  Vict,  c  101.  The  plaintiff  admits,  by  his  paiticdan 
of  demand,  that  the  action  was  lm>nght  to  recover  a  penalty 
for  the  omisrion  to  do  certain  acts  mentioned  in  that 
statnte,  which  expressly  directs,  that  in  soch  a  case  the 
action  shall  be  stayed,  unless  a  Judge's  consent  in  writing 
be  obtained  to  the  further  proeecntion  of  the  suit. 

TiKDAL,  C.  J.^  I  do  not  myself  see  how  the  first  part 
of  this  rale  can  be  answered,  because  the  words  of  the  act, 
6  &  7  Vict,  c  101,  s.  45,  are  express,  that  no  action  fisr 
the  omissions  mentioned  in  that  act  shall  be  commenced, 
or,  if  commenced,  shall  be  prosecuted  or  carried  on,  except 
under  certain  circumstances,  without  the  consent  erf*  a 
Judge  in  writing.  Now,  this  action  has  been  continued 
without  such  consent,  and,  therefore,  the  replication,  and 
other  subsequent  proceedings,  in  contravention  of  the  act, 
must  be  set  aside.  The  better  course  would  be,  that  the 
parties  should  agree  to  the  pkiintiff^s  amending  his  de- 
claration, by  striking  out  of  it  those  acts  of  omisrion  men- 
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^ 


Doe  dem.  Ovbrt  v.  Roe. 

f^HANNELL,  Seijt,  moved  for  judgment  against  the  TbeaffidatH 
casual  ejector.  It  appeared  that  the  service  of  the  de-  dl^Sn^in 
claration  was  made  upon  the  son  of  the  tenant  in  possession  9®^'*°^"f'JP?* 
upon  the  premises,  on  the  first  of  November,  and  that,  on  tenant  on  the 
the  20th  of  November,  the  son  informed  the  person  who  before  Term, 
had  effected  the  service  on  him,  that  he  had  given  the  £ow/ed^nt 
declaration  to  his  father.     The  affidavit  did  not  state  that  JL^™  ??**»• 

20th  of  No- 

the  deponent  believed  what  the  son  had  said  to  be  true.        vember,  that 

he  had  gi? en 
it  to  his  father, 

TiNDAL,  C.  J.— Upon  amending  the  affidavit  by  inserting  "^neSr,**^ 
that  allegation,  you  may  take  your  rule.  belief  that 


what  the  son 
said  was  trao. 


Rule  nisi  accordingly. 


Gregory  v.  The  Duke  of  Brunswick  and  Another. 

tlUDGMENT  having  been  given  for  the  plaintiff  on  in  an  action  on 

demurrer  to  the  fourth  plea  in  this  case  (a),  the  record  was  Lrti^ofllwrit 

subsequently  made  up  in  the  usual  form,  **a8  well  to  try  jj^^^^* 

the  issues  joined,  as  to  inquire  what  damages  the  plaintiff  obtained  jodg- 
.,  .,  ./.I  .  t^i       ™ent  on  a  do* 

hath  sustamed  on  occasion  of  the  premises  whereof  the  mnrrertoa 
Court  hath  given  its  judgment  for  the  plamtiff."  The  jj^io^d 
cause  was  tried  before   Tindal,  C.  J.,  at  the  Middlesex  the  jury  process 

.  ,  was  awarded 

Sittings  afler  last  Trinity  Term  (&),  when  it  was  opened  by  tam  quam. 

At  the  trial, 
_        ,        ,     ,.  ,  the  address  of 

(a)  See  the  pleadings  set  out,      murrer  reported,  ante,  p.  618.        the  counsel  for 

and  the   argument  on  the  de*         (6)  See  1  C.  &  K.  24.  the  plaintiff, 

and  the  evi- 
dence  given, 
were  confined  to  the  charge  of  conspiracy,  with  a  view  to  increase  the  damages,  and  the  Judge 
told  the  jury  that  the  plaintiff's  case  tailed,  unless  a  conspiracy  was  proved :  Held,  no  misdirection, 
as,  although  upon  the  declaration  as  fhimed,  either  or  the  defendants  might  have  been  found 
guilty  of  making  a  disturbance,  it  would  have  been  unfair  to  have  submitted  to  the  jury  a  question 
to  which  the  attention  of  the  defendant's  counsel  had  not  been  called. 

Held,  also,  the  jury  having  found  a  verdict  for  the  defendants  upon  the  general  issue,  that 
their  neglect  to  assess  damages  for  the  plaintiff  upon  the  demurrer  was  no  ground  for  a  ?eiiire 
de  novo,  as  the  Court  would  pronounce  judgment  upon  the  whole  record. 

F  F  F   2 
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Gricory 

r. 

The  Duke  of 

Brunswick 
■nd  Another. 


the  counsel  for  the  plaintiff,  that  the  defendants  bad 
entered  into  a  conspiracy  to  injure  the  plaintiff  in  his 
character  and  profession  of  an  actor,  and  to  drive  him  firom 
the  stage.  It  was  proved  that  a  great  riot,  in  which  the 
defendants  bore  a  prominent  part,  had  taken  place  at  the 
theatre  on  the  occasion  of  the  plaintiff^s  performance  in  the 
cliaracter  of  Hamlety  and  the  Lord  Chief  Justice  told  the 
jury  that  they  would  have  to  say  whether  a  conspiracy  bad 
been  entered  into  by  the  defendants,  and  whether,  in 
pursuance  of  that  conspiracy,  they  had  taken  part  in  the 
proceedings  which  occurred.  The  jury  having  found  a 
verdict  for  the  defendants, 


Shecj  Seijt,  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  new  trial  had, 
on  the  ground  of  misdirection,  and  that  the  verdict  vras 
against  the  evidence,  and  why  a  venire  de  novo  should  not 
be  awarded.  It  is  submitted,  that  the  Lord  Chief  Justice 
was  wrong  in  telling  the  jury  that  the  defendants  were 
entitled  to  a  verdict,  unless  the  disturbance  in  the  other 
parts  of  the  theatre  were  shewn  to  have  originated  in  the 
previous  conduct  of  the  defendants  themselves.  Preconcert 
between  the  defendants  was  alleged  in  the  declaratioD,  and 
it  was  endeavoured  to  prove  such  preconcert,  with  a  view 
to  the    damages  which  the  lury  were    thought  likeh 
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was  entitled  to  a  verdict  if  either  of  the  defendants  par-        18'i3. 
ticipated  in  making  the  disturbance  which   took  place.      q^^^^. 
[Tindal,  C.J. — This  point  was  not  raised  at  the  trial     You  nuke  of 

said  that  the  chaige  against  the  defendants  was  one  of  con-  Brunswick 
spiracy,  which  was  most  di£Bcult  of  proof ;  but  the  cause  of 
action  which  you  now  put  forward  was  easily  proved.  Why 
did  you  not  ask  for  the  verdict  on  that  ground?]  Because 
the  plaintiff  wanted  it  on  the  ground  of  conspiracy,  which 
it  was  thought  would  enhance  the  damages.  His  right, 
however,  to  have  the  proper  question  upon  this  record  sub- 
mitted to  the  jury,  cannot  be  affected  by  the  course  which 
his  counsel  thought  it  most  advisable  to  pursue  at  the  trial. 
Secondly,  the  verdict  was  against  evidence.  Lastly,  there 
ought  to  be  a  venire  de  novo.  The  jury  have  not  assessed 
the  damages  for  the  plaintiff  upon  the  fourth  plea,  and  the 
record  is  incomplete  in  its  present  state,  the  award  of  jury 
process  being  a  venire  tam  ad  inquirendum  quam  ad  triandum. 
Codrington  v.  Lloyd  (a).  Comer  v.  Shew{b).  In  the  latter 
case,  ParkCf  B.,  said  (c),  referring  to  Ckment  v.  Lewis  (rf), 
**  The  ground  of  that  decision  was,  that  the  jury  bad  mis- 
conducted themselves,  since  they  ought  to  have  gone  on 
and  assessed  the  damages.  That  is  clearly  a  ground  for  a 
venire  de  novo."  [Mauky  J. — ^In  Clement  v.  Lewis^  the 
Court  saw  that  the  plaintiff  was  entitled  to  some  damages, 
and  therefore  ordered  a  venire  de  novo,  in  order  that  they 
might  be  assessed  by  a  jury.  Upon  this  record,  the  jury 
having  found  for  the  defendants  upon  the  plea  of  not  guilty, 
we  can  see  that  the  plaintiff  is  entitled  to  no  damages  on 
the  demurrer]. 

TiNDAL,  C.  J. — With  regard  to  the  misdirection  com- 
plained of,  undoubtedly,  if  in  the  observations  which  I 
made  to  the  jury,  I  so  expressed  myself  that  they  were  led 

(a)  8Ad.&EU.449;  SeeS.C.  (c)  4  M.  &  W.  164. 

3  N.  &  P.  442.  id)  3  Brod.  &  B.  297;  S.  C.  7 

ib)  4  M.  &  W.  1G3 ;  See  S.  C.  Moore,  200;  See  S.  C.  10  Price, 

6  Dowl.  688.  181. 
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^ — ^ — ' 

Gkegoby 

«. 

The  Dake  of 

Brunswick 

and  Another. 


to  consider  that  by  no  possibility  the  verdict  could  be 
against  one  of  the  defendants,  I  expressed  myself  too 
strongly.  If,  however,  following  the  tenor  of  the  learned 
counsel's  opening  address  to  the  jury,  and  the  whole 
course  which  the  evidence  took  at  the  trial,  I  left  the  case 
to  them  as  one  bottomed  and  grounded  on  a  conspiracy,  I 
should  not  say  that  there  has  been  such  a  fiulure  of  justice 
here  as  to  render  another  trial  necessary. 


Cur.  ado.  vult 


Upon  the  last  day  of  the  Term,  the  judgment  of  the 
Court  was  delivered  by 

CoLTiiAN,  J. — In  this  case  a  motion  was  made  for  a  new 
trial,  first,  upon  the  ground  of  misdirection,  and,  secondly, 
on  the  ground  that  the  verdict  was  against  evidence.  The 
alleged  misdirection  on  the  part  of  the  Lord  Chief  Justice 
consisted  in  his  omitting  to  tell  the  jury  that  either  of 
the  two  defendants  might  be  found  guilty  of  the  chaige 
contained  in  the  declaration,  although  the  other  was 
acquitted,  and  in  telling  them  that  unless  there  was  a 
conspiracy  and  combination  proved,  they  ought  to  find  a 
verdict  for  the  defendants.  My  Brother  Shee  said,  in 
moving  for  the  rule,  that  in  his  address  to  the  jury  at 


ind  Another. 
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that  unless  the  conspiracy  was  made  out,  the  defendants        1843. 
must  succeed,  as  it  would  have  been  unfidr  to  have  sub-     q^^^^^^ 
mitted  to  the  jury  a  question  to  which  the  attention  of  the   q^  |^ .    ^ 
defendant's  counsel  had  not  been  called.     There  is  no    Brunswick 
ground,  therefore,  for  a  rule  on  the  first  point     As  to  the 
second  point,  we  think  it  a  matter  deserving  of  further  con- 
sideration, and  therefore,  upon  the  ground  that  the  verdict 
was  against  evidence,  a  rule  nisi  will  be  granted.     As  to 
the  motion  for  a  venire  de  novo^  upon  the  ground  that  the 
jury  have  not  assessed  damages  for  the  plaintijBT,  after  judg- 
ment for  him  on  demurrer  to  the  plea  of  justification,  we 
think  that  circumstance  is  immaterial,  as  the  plea  of  not 
guilty  having  been  found  for  the  defendants,  the  Court 
can  have  no  difficulty  in  pronouncing  judgment  upon  the 
whole  record. 

Rule  refused  on  the  first  and  third  points  ; 
rule  nisi  granted  on  the  second  point. 


Moss  V.  Jabies. 

The  defendant  had  been  taken  into  custody  upon  a  ThcTcnucin 

testatum  ca.  sa.  issued  on  the  22nd  of  June,  and  directed  being  Uid  in 

to  the  sheriff  of  Yorkshire.     The  venue  in  the  action  was  ^^^aknt 

laid  in  Middlesex,  and  an  oriirinal  writ  of  ca.  sa.  had  been  waa  uken  into 

,  -  custody  upon 

issued  to  the  sheriff  of  Middlesex,  dated  the  15th  of  June,  a  testatum  ca. 
the  day  on  which  judgment  was  signed.  The  original  Yorkshire, 
writ,  however,  did  not  actually  issue  till  the  12th  of  July,  ^^^i;^^^!^  ga. 
as  appeared  by  the  seal  of  the  writ  A  rule  had  been  5^^'^'*®^*"**' 
obtained,  calling  upon  the  plaintiff  to  shew  cause  why  the  An  original 
testatum  ca.  sa.  should  not  be  set  aside  for  irregularity,  on  ^  ^erwards 
the  ground  that  it  had  issued  before  the  original  writ  of  '^^^ijj^e^^ 

og^  gg^  tested  before 

the  testatum 
ca.  sa.,  but 
scaled  afterwards :  Hdd^  no  ground  for  sotting  aside  the  testatum  ca.  sa.  for  irregularity 
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Shee^  Serjt,  shewed  cause.  In  Wame  v.  Haddon{d)j 
where  it  was  held  by  Wightman^  J.,  that  a  testatum  ca.  sa. 
issued  previously  to  the  original  writ,  could  not  be  set  amde 
after  the  lapse  of  six  years ;  his  Lordship  remarked,  that 
although  the  issuing  of  the  testatum  ca.  sa.  was  an  irre- 
gularity, it  was  one  which  the  plaintiff  might  have  amended. 
Again,  in  Greenshields  v.  Harris  {b)^  where  the  original 
writ  issued  into  the  proper  county,  bearing  date  the  same 
day  as  the  judgment  and  testatum  ca.  sa.,  to  which  there 
was  a  general  return  of  non  est  inventus,  the  Court  held, 
that  it  was  perfectly  possible  that  the  testatum  ca.  sa.  issued 
subsequently  to  the  original  writ,  and  said  they  ought  not 
to  interpose  difficulties  to  invalidate  writs  of  this  nature. 
It  is  laid  down  in  LusKs  Practice,  p.  502,  "  In  strictness, 
every  writ  of  execution  must,  in  the  first  instance,  be  issued 
into  the  county  in  which  the  venue  is  laid;**  but  it  is 
afterwards  stated  that  in  practice  an  original  writ  never 
issues.  It  is  submitted,  that  in  the  present  case  the  Court 
will  not  look  at  the  seal,  but  the  body  of  the  writ  itself, 
which  is  tested  on  a  day  prior  to  the  issuing  of  the  testatum 
ca.  sa. 


Talfourdf  Serjt.,  in  support  of  the  rule.     All  vmts  of 
execution  should  be  tested  on  the  day  of  issuing  them. 
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always  shew  the  real  date.]     If  the  Court  should  be  of       1843. 
opinion  that  an  original  writ  may  be  sued  out  after  a 
testatum  ca.  sa.  has  issued,  why  should  a  ca.  sa.  issue  at 
aU? 

TiNDAL,  C.  J. — The  question  really  comes  to  that.  If 
a  ca.  sa.  issued  in  every  case  before  a  testatum  writ  issued, 
it  would  be  giving  a  defendant  notice  to  keep  out  of  the 
way. 

Maule,  J. — No  authority  has  been  cited  to  shew  that 
the  plaintiff  cannot  rectify  his  mistake  without  a  summons. 

Per  Curiam. 

Rule  discharged. 


Hatfield  v.  Hatherfield. 

JoYLESy  Serjt.,  moved  for  a  rule  for  an  attachment  Amlefortn 
against  the  sheriff  of  Middlesex.  An  order  had  been  made  J^^  the 
upon  the  sheriff  to  pay  over  to  the  plaintiff  a  certain  sum  "^^L^^jJ^f 
of  money,  the  proceeds  of  the  sale  of  goods  seized  under  a  monej  directed 
fi.  &.,  and  the  costs  of  the  rule  making  the  order  a  rule  of  an  or£r  m^e 
Court.  The  affidavit  upon  which  he  moved,  stated,  that  ^^*ui^^ 
the  iroods  in  question  had  been  sold,  and  that  the  sheriff  of  the  role,  U 

°  ^  ,  r.  1       t  1  only  in  the  fint 

had  admitted,  ¥rithin  a  few  days  afterwards,  that  there  was  instance  a  rule 
a  balance  in  his  hands.  [Tindaly  C.  J.— The  only  question  *«  •>»^  ««»^- 
is,  whether  the  rule  is  absolute  in  the  first  instance  ?] 

The  Court,  (after  conferring  with  the  Master). — You 
can  only  have  a  rule  to  shew  cause. 

Rule  nisi  accordingly. 
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WiMrathe 
plaintiff,  upon 
die  defendant's 
definlt/leliTen 
copies  of  the 
demurrer 
books  to  the 
Judges,  he  is 
entiUedto 
judgment, 
nnless  the  de- 
fendant ap- 
rrs  and  pays 
his  half  of 
the  paper 


Wilton  v.  Scarlett. 

In  this  case,  the  plaintiff  had  demurred  to  the  defendant's 
second  plea.  The  defendant  not  having  delivered  his 
paper  books  in  time  to  the  two  junior  puisne  Judges  of  the 
Court,  the  plaintiff  delivered  them  for  him. 

ChanneU^  Serjt.,  for  the  plaintiff,  now  prayed  the  judg- 
ment of  the  Court  [TYwda/,  C.  J. — We  must  give  our 
judgment  upon  the  whole  record.  Can  you  support  the 
declaration?]  The  plaintiff  has  delivered  all  the  paper 
books,  and  before  we  are  called  upon  to  argue  that  the  de- 
claration is  sufficient,  the  defendant  must  pay  for  his  half  of 
the  demurrer  books. 


The  defendant  did  not  appear,  and  accordingly  there 
was 

Judgment  for  the  Plaintiff  (a), 
(a)  See  ScoU  v.  Robttm,  2  C,  M.  &  R.  29. 


Gibbons  v.  Mottbam. 
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defendant  had  paid  the  money  to  the  indorsee  of  the  bill       1848. 
of  exchange ;  of  all  of  which  the  plaintiff  had  notice  before 
the  indorsement  of  the  note ;  and  that  there  was  no  con- 
sideration for  the  note,  except  as  above  mentioned.     Ve- 
rification.    The  plaintiff  replied  de  injuria. 

Special  demurrer  to  the  replication,  on  the  ground  that 
the  third  plea  did  not  contain  matter  of  excuse,  but  stated 
fects  which  shewed  that  no  promise  could  be  implied  fix>m 
the  indorsement  and  delivery  of  the  promissory  note  to  the 
plaintiff.     Joinder  in  demurrer. 

Manning^  Serjt,  to  support  the  demurrer.  The  plea 
contains  a  constructive  traverse  of  the  indorsement  of  the 
note  to  the  plaintiff,  and  is  a  plea  in  denial  of  the  promise 
alleged  in  the  declaration.  Before  the  new  rules,  the  plea 
would  have  been  bad,  as  amounting  to  the  general  issue, 
and  it  has  been  held  that  wherever  a  plea  amounts  to  the 
general  issue,  the  replication  de  injuria  is  improper,  Parker 
v.  Riley  {a),  Clewarth  v.  Pichfard{b)y  Elwell  v.  The  Grand 
Junction  Rathoay  Company  (c).  [^Maule,  J. — The  plea 
does  not  deny  the  promise  in  the  declaration,  but  says  that 
there  was  no  consideration  given  for  it].  The  plea  denies 
any  contract  to  pay.  In  Fisher  v.  Wood  (d),  which  was  an 
action  by  the  drawer  against  the  acceptor  of  a  bill  of  ex- 
change, the  defendant  pleaded  that  he  accepted  the  bill  in 
blank,  and  consented  that  the  plaintiff  should  draw  thereon 
a  bill  at  two  months,  but  that  the  plaintiff  made  the  bill 
payable  at  one  month;  to  which  the  plaintiff  replied  de 
injuria.  The  Court  of  Exchequer  held  the  plea  to  be  an 
argumentative  denial  of  the  acceptance  of  the  bill,  and 
recommended  the  plaintiff's  counsel  to  amend  his  repli- 
cation. So,  in  Schild  v.  Kilpin{e)y  which  was  an  action  by 
the  indorsee  of  a  bill  of  exchange  against  the  acceptor,  the 
defendant  pleaded,  that  after  the  indorsement  to  the  plaintiff, 

(a)  3  M.  &  W.  230 ;  See  S.  C.  (c)  5  M.  &  W.  669. 

6  Dowl.  376.  (rf)  1  Dowl.  N.  S.  64. 

(6)  7  M.  &  W.  314;  See  S.  C  (e)  S  M.  &  W.  673;  SeeS.  C. 

8  Dowl.  873.  9  DowL  803. 
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and  before  the  commencement  of  the  suit,  the  plaintiff,  for  a 
good  consideration,  indorsed  the  bill  to  another  party,  who 
was  then  the  holder  of  the  bill  The  Court  held,  after 
time  taken  for  consideration,  that  the  plea  was  in  denial, 
not  in  excuse,  of  the  nonpayment  of  the  bill,  according  to 
the  tenor  and  efiect  of  the  acceptance,  and,  therefore,  that 
the  replication  dc  injuria  was  improper.  [Mauky  J. — In 
Fisher  v.  Wood,  and  SckUd  ▼.  Kilpin  leave  was  given  to 
amend ;  there  was  no  direct  judgment] 


Channelly  Serjt,  contriL  The  replication  is  good.  To 
give  the  plaintiff  a  right  of  action,  at  all,  there  must  be  a 
promise,  express  or  implied,  and  a  breach  of  that  promise 
by  the  defendant  The  defence  set  up  is  in  excuse  of  the 
breach,  and  therefore  de  injuria  may  be  replied.  In 
Isaac  V.  Farrar  (a),  an  action  had  been  brought  by  the 
indorsee  of  a  promissory  note  against  the  maker,  who 
pleaded,  in  substance,  that  he  had  been  cheated  into 
making  the  note,  and  that  the  plaintiff  and  another  party, 
through  whose  hands  the  bill  had  passed,  were  privy  to  the 
fraudulent  transaction  detailed  in  the  plea.  The  plaintiff 
replied  de  injuria,  and  it  was  held,  upon  special  demurrer, 
that  the  replication  was  good,  inasmuch  as  the  plea  amounted 
only  to  matter  of  excuse  for  the  non-performance  of  the 
jromise>     Basan  v.  Arnold  (b^  Js  to  the  same 
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the  indorsement  to  him.  There  a  replication  de  injurift  i843. 
was  held  to  be  good.  So  in  Scott  v.  Chappelaw  (a),  which 
was  an  action  on  two  bills  of  exchange  drawn  by  the 
pluntiff  upon  the  defendant,  and  accepted  by  him,  the 
defendant  pleaded  that  the  bills  in  question  were  accepted 
by  way  of  renewal  of  other  bills,  given  by  a  company 
ill^ally  formed,  and  acting  illegally,  of  which  the  plaintiff 
had  notice.  This  Court  decided  that  a  replication  de 
injuria  to  the  plea  was  good.  In  the  present  case,  the 
plea  does  not  deny  the  promise,  because  that  is  founded 
on  the  indorsement ;  but  it  sets  up  a  good  excuse  for  the 
non-performance  of  it.  The  cases  cited  on  the  other  side 
are  distinguishable.  In  Parker  v.  Riley,  Cleworth  v.  Pick" 
ford,  and  EltoeU  v.  The  Grand  Junction  Railway  Company, 
the  general  issue  might  have  been  pleaded,  but  that  cannot 
be  the  case  in  an  action  on  a  promissory  note.  The  answer 
to  the  cases  of  Fisher  v.  Wood  and  Schild  v.  Kilpin  has 
already  been  given  by  the  Court. 

Manning,  Serjt,  in  reply,  prayed  leave  to  amend,  if  the 
Court  had  any  doubt.  [Tindal,  C.  J. — Suppose  we  have 
no  doubt  about  it ;  what  then  ?]  The  defendant  will  still 
pray  for  leave  to  amend. 

Per  Curiam. 

Leave  to  amend,  by  withdrawing  the  de- 
murrer, and  joining  issue,  on  payment 
of  costs,  and  upon  an  affidavit  of  merits, 
and  to  go  to  trial  at  the  Sittings  after 
term;  otherwise 

Judgment  for  the  Plaintiff. 

(a)  5  Scott,  N.  R.  148  $  S.  C.  2  DowL  N.  S.  78 ;  See  S.  C.  4  M.  & 
G.  336. 
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Wbere  a  per- 
son in  ciuitod  J 
under  a  writ  of 
habeas  corpus 
ad  satisfacien- 
dum bad  re- 
moTed  bimself 
b  J  habeas 
oorpus  into  a 
diflerent  cus- 
tody, for  the 
purpose  of 
takuiff  the 
benefit  of  the 
Insolreot  Act : 
HM^  that  he 
had  Uierebv 
waited  an  ir- 
regularit J  in 
the  teste  of  the 
first  writ 


Newton,  et  ux.  v.  Rows  and  Another. 

J.N  this  case  an  action  had  been  brought  against  the 
proprietors  of  the  Cheltenham  Examiner^  for  a  libel  upon 
Mrs.  Newton,  and  the  cause  having  come  on  for  trial  at 
the  Gloucester  Spring  Assizes,  the  defendants  obtained  a 
verdict  Judgment  was  afterwards  entered  up  against  the 
plaintifis  for  the  defendants'  costs,  and  a  writ  of  habeas 
corpus  ad  satis&ciendum  issued  thereupon  against  the  male 
plaintiff,  tested  on  the  15th  of  June,  although  it  appeared 
from  an  office  copy  of  the  writ  itself,  that  the  date  of  the 
judgment  was  the  24th  of  June.  The  writ  actually  issued 
on  the  22nd  of  July.  After  he  was  in  custody  under  the 
writ,  Newton  had  removed  himself  by  habeas  corpus  into 
Gloucestershire,  for  the  purpose  of  taking  the  benefit  of  the 
Insolvent  Act,  and  had  inserted  in  his  schedule  the  debt 
due  to  the  defendants.  On  the  4th  of  November,  Nevrton 
obtained  his  dischaige  under  the  Insolvent  Act  The  writ 
of  habeas  corpus  ad  satisfaciendum  was  returnable  on  the 
second  day  of  the  Term.  On  the  22nd  of  November,  a 
rule  nisi  was  obtained  to  set  aside  the  writ  of  habeas  corpus 
ad  satisfaciendum,  and  the  return  thereto,  for  irregularity. 
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rule,  contended  that  there  had  been  no  waiver  of  the  irre-  1848. 

giilarity.     No  step  had  been  taken  in  the  cause.     By  ob-  Newtoh 

taining  his  discharge  under  the  Insolvent  Act  only  actual  »• 

custody  was  admitted,  and  he  was  still  entitled  to  dispute  and  Another, 
its  legality. 

TiNDAL,  C.  J. — Are  not  all  the  causes  for  which  you 
were  in  custody  mentioned  in  the  writ  by  which  you  were 
removed  ?  Does  not  this  shew  that  a  step  was  then  made 
in  all  of  them  ?  By  removing  yourself  from  one  custody 
into  another,  you  admitted  that  you  were  in  legal  custody, 
and  have  waived  the  irregularity  in  the  teste  of  the  writ, 
which  is,  after  all,  an  objection  inter  apices  juris. 

Rule  discharged,  without  costs. 


Gibbons  v.  Mottram. 

JrlANNING,  Serjt.,  had  obtained  a  rule,  calling  upon  Where  a 
the  plaintiff  to  shew  cause  why  the  demurrer  in  this  case,  S!ji^in**the* 
which  had  been  set  down  for  argument  on  Friday,  the  g^*^"^ 
10th  of  November,  should  not  be  struck  out  of  the  special  notiee  to  the 
paper,  or  why  the  defendant  should  not  be  at  liberty  to  a^demurrer 
deliver  his  copies  of  the  demurrer  books  to  the  Judges ;  and  J^^!t^^ 
also  why  the  plaintiff  should  not  pay  the  costs  of  the  appli-  ?n  t^J^^o^- 
cation.     It  appeared,  fit)m  the  affidavits,  that  the  demurrer  deUferingat 
had  been  delivered  to  the  plaintiff's  attorney  in  August,  lf*/obd»kr** 
and  that,  at  five  o'clock  in  the  afternoon  of  Saturday,  No-  ^^T^iSf- 
vember  the  4th,  the  plaintiff's  attorney  delivered  a  notice  day  morning 
to  the  opposite  party  that  the  demurrer  was  that  day  set  copies  of  the 
down  for  argument  on  the  following  Friday,  and  at  the  ^ Uwderiurf 
same  time  delivered  a  joinder  in  demurrer.     When  the  de-  fe^ft?"*' 
fendant's  attorney  went  with  his  paper  books  to  the  Judges'  Gonrt  made  a 
clerks  on  Monday,  November  the  6tb,  they  refused  to  with  coeu,  for 

the  defendant 
to  be  at  liberty  to  delirerhif  paper  booki. 
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Gibbons 

MOTTBAM. 
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receive  them,  the  plaintiff  having  abeadj,  on  that  mofning, 
delivered  all  the  paper  books. 

Channel^  Serjt^  now  appeared  to  shew  cause,  and  con- 
tended, that  as  no  rule  or  motion  for  a  concilium  was  now 
necessary,  it  was  jenough  to  deliver  the  notice  at  the  same 
time  with  the  joinder  in  demurrer.  \^Maule^  J. — ^The 
notice  says,  that  the  demurrer  has  been  set  down  for  argu- 
ment]. 


Manning f  Serjt,  in  support  of  the  rule,  argued,  that  the 
notice  was  delivered  too  soon,  as  it  stated  that  the  demurrer 
was  set  down  for  argument  before  there  had  been  a  joinder 
in  demurrer. 


Per  Curiam. 


Rule  absolute,  for  the  Defendant  to  be  at 
liberty  to  deliver  his  paper  books,  with 
costs. 


Barker  v.  Birch. 
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a  modus  of  six  shillings  in  lieu  of  the  tithes  of  six  hundred       1843. 
and  sixty  acres  of  land,  situate  in  the  parish  of  Shipdham,      barker  ' 
in  the  county  of  Norfolk.     It  appeared  that  in   1824,  the  »• 

land  in  question  was  sold  by  auction  to  the  defendant,  and 
that  at  the  same  sale  the  plaintiff  purchased  the  advowson 
of  the  rectory  of  Shipdham.  In  the  particulars  of  sale  it 
was  stated,  that  no  tithes  had  been  paid  or  demanded, 
within  the  memory  of  man,  in  respect  of  the  land,  but  that 
it  was  subject  to  a  modus  not  exceeding  ten  shillings. 
Subsequently,  the  plaintiff  claimed  the  payment  of  tithes  in 
respect  of  these  six  hundred  and  sixty  acres,  and  the 
defendant  set  up  a  modus  of  65.  8J.,  which  he  failed  to 
establish.  After  he  had  set  up  this  modus,  he  obtained 
possession  of  evidence  which  induced  him  to  set  up  a  modus 
of  six  shillings,  which  was  allowed  by  the  assistant  tithe 
commissioner.  The  plaintiff  then  brought  the  present 
action,  in  which  the  defendant  obtained  a  verdict. 

Sir  T.  Wildej  Seijt,  shewed  cause.  The  costs  of  the 
action  are  by  the  46th  section  of  the  stat  6  &  7  Wm.  4, 
c.  71,  in  the  discretion  of  the  Court;  and  the  Legislature 
clearly  intended  by  that  provision,  that  costs  should  not  in 
all  cases  under  the  act,  abide  the  event  of  the  suit.  Having 
set  up  two  inconsistent  moduses,  the  defendant  has  no  right 
to  complain  of  the  resistance  of  the  rector. 

Byles^  Serjt,  to  support  the  rule.  In  Reg.  v.  Neu)bury{a\ 
which  was  an  application  to  the  Court  of  Queen's  Bench  for 
the  costs  of  a  mandamus,  which  the  stat  1  Wm.  4,  c  21, 
s.  6,  leaves  in  the  discretion  of  the  Court,  it  was  considered 
to  be  so  nearly  a  matter  of  course  that  the  successful  party 
should  have  his  costs,  that,  unless  there  was  something  very 
material  in  the  circumstances  of  the  case,  the  Court  thought 
they  ought  not  to  interfere  to  prevent  the  general  rule  from 
prevailing.     Reg,  v.   The  JEaatem  Counties  Railway  Ccmr 

(a)  1  a  B.  751,  763;  tee  S.  C.  1  G.  &  D.  38S. 
VOL.   I.  000  D.   &  L. 


Birch. 
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1843.  pany{a)  is  another  authority  to  the  same  effect  There  is 
^]^J|Jjr^  nothing  in  this  case  which  ought  to  take  it  out  of  the 
ordinary  rule,  more  especially  as  the  defendant  must  have 
given  more  for  the  land,  and  the  plaintiff  less  for  the 
advowson,  than  would  have  been  given  if  the  lands  had  not 
been  described  in  the  particulars  of  sale  as  tithe-free,  or 
subject  to  a  modus  in  lieu  of  tithe. 

TiNDAL,  C.  J. — The  words  of  the  46th  section  of  the 
Tithe  Commutation  Act  are,  that  '  after  such  verdict 
given  and  not  set  aside  by  the  Court,  the  costs  of  every 
such  action  shall  be  in  the  discretion  of  the  Court  in  or  by 
which  the  same  shall  be  decided,'  and  I  agree  that  the 
proper  interpretation  of  those  words  is  to  make  cases 
arising  under  the  act,  as  nearly  as  possible  analogous  to 
those  cases  where  costs  are  given,  according  to  the  usual 
course  of  law,  to  the  party  succeeding  in  the  cause.  This 
analogy  holds  very  closely  in  cases  decided  by  the  House 
of  Lords,  where,  when  the  matter  has  been  decided,  the 
costs  are  in  the  discretion  of  the  Court:  and  they  do 
generally  follow  that  rule,  and  give  costs  to  the  party  suc- 
ceeding. It  is  necessary,  therefore,  in  order  to  restrain 
that  application  of  the  rule,  that  there  should  be  something 
in  the  particular  circumstances  of  the  case  to  draw  it  out  of 
the  limits  within  which  the  rule  operates;  and  the  iuda 
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they  think  it  is  a  case  in  which  the  discretion  of  the  Court       1843. 

would  be  best  exercised  by  giving  costs  to  the  party  sue-    ^^^m^ 

ceedimr.  «• 

^  BmcH. 

CoLTMAN,  J. — ^It  seems  to  me,  that  it  is  but  just  that 
the  party  who  has  brought  the  lawsuit  should  abide  by  the 
result. 

Ebskine,  J.,  and  Maule,  J. — We  are  of  the  same 
opinion  as  our  Brother  CoUman. 

Rule  absolute. 


a  o  o  2 
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In  tn  action 
tried  before 
theunder- 
theriff:   Sern* 
bU,  the  de- 
fondant  has 
the  same  time 
to  enter  a 
tnggestion  on 
the  roll,  to 
deprive  plain- 
tiff of  costs, 
under  a  Court 
of  Requests* 
Act,  as  he  has 
to  move  for  a 
new  trial. 
Where  the 


Gabratt  V.  Babington. 
MiARSTOW  shewed  cause  against  a  rule  obtained 
J.  Addisojiy  calling  upon  the  plaintiff  in  the  above  actioi 
shew  cause,  why  he  should  not  bring  the  postea  in  f 
cause  into  Court,  and  carry  in  the  roll,  so  that  defend 
might  enter  a  suggestion  thereon  to  deprive  plaintiff 
costs,  and  that  in  the  meantime  proceedings  be  stay 
This  application,  which  was  made  under  a  local  Court 
Requests'  Act  (a),  it  was  submitted,  was  not  in  time.  1 
trial  took  place  in  the  present  Term,  on  the  23rd 
January,  before  the  under-sheriff  for  the  county  of  M 
dlesez.     The  writ  of  trial  was  returnable  on  the  24tli. 
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seems  to  me  that  this  application  ought  to  have  been  made       1844. 
before  final  judgment ;  because,  regularly  there  should  be  a 
suggestion  on  the  roll,  which  can  only  be  made  before 
judgment  is  entered."    The  only  relaxation  of  this  rule  has 
been,  where  the  writ  of  trial  is  executed  in  Vacation,  or 
where  there  has  been  no  delay  on  the  part  of  the  de- 
fendant.    The  defendant  might  have  moved  this  Court  on 
the  24th ;  whereas  he  does  not  do  so  till  the  27th,  for  as 
regards  us,  the  rule  dates  only  from  the  service,  and  we 
were  then  in  possession  of  final  judgment.     In  Godson  v. 
Lloyd  (a),  the  defendant  was  permitted  to  make  this  motion 
even  after  final  judgment  had  been  signed ;  but  there,  it 
appeared  that  he  had  lost  no  time  in  making  the  application, 
and  there,  the  costs  had  not  been  taxed.     Lord  Abinger^ 
C.  B.,  in  delivering  the  judgment  of  the  Court,  lays  some 
stress  on  this  latter  circumstance.     He  says,  *^  The  reason 
why  such  a  motion  cannot  in  general  be  made  after  final 
judgment  is,  that  the  costs  form  part  of  the  judgment, 
which  must  have  been  taxed  before  judgment  could  have 
been  signed ;  it  would  therefore  be  absurd  to  ask  to  enter 
a  suggestion  to  deprive  the  plaintiff  of  costs,  for  which  it 
appears  on  the  record  he  has  already  got  judgment." 

J.  Addison^  in  support  of  the  rule.  It  is  conceded,  that 
if  this  motion  had  been  for  a  new  trial,  it  could  not  have 
been  resisted.  The  defendant  resides  in  Lincolnshire,  and 
the  case  was  tried  in  Middlesex,  and  the  rule  is  moved 
for  three  days  after  the  trial.  The  same  objections  would 
apply  to  a  motion  for  a  new  trial.  In  the  case  of  a  writ  of 
trial,  the  plaintiff  may,  under  the  3  &  4  Wm.  4,  c.  42,  s.  18, 
on  the  return  of  the  writ  of  trial,  tax  his  costs,  sign  judg- 
ment, and  issue  execution  forthwith ;  **  unless  such  sheriff 
deputy  or  Judge,  before  whom  such  trial  shall  be  had  shall 
certify  under  hb  hand  upon  such  writ  that  judgment 
ought  not  to  be  signed  until  the  defendant  shall  have  had 

(a)  4  Dowl.  157. 
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^— V ' 

Gakbatt 

v. 
Babington. 


an  opportunity  to  apply  to  the  Court  for  a  new  inquir 
trial,  or  a  Judge  of  any  of  the  said  Courts  shall  think  fi 
order  that  judgment  or  execution  shall  be  stayed  ti 
day  to  be  named  in  such  order."  But  if  the  plaintiff  c 
issue  execution  before  the  four  days  of  the  next,  or  t 
Term,  allowed  for  moving  new  trials,  he  does  so  at  his  < 
risk,  and  defendant  may  move  to  set  aside  all  the  ] 
ceedings,  even  although  he  has  not  made  any  applicat 
to  the  sheriff  for  a  certificate  to  stay  the  judgment  and  c 
cution,  under  the  above  section,  Johnson  v.  Beale  (a),  / 
V.  Gkndinning  (b\  Baddky  v.  OUoer  (c).  For  the  i 
visions  of  the  1  Wm.  4,  c.  7,  s.  4,  are  extended  to  procc 
ings  before  the  sheriff  under  the  3  &  4  Wm.  4,  c  42.  (c 

WiLLiABis,  J. — ^I  confess  that  the  analogy  between 
motion  for  entering  this  suggestion,  and  one  for  a  new  ti 
appears  to  me  very  strong ;   and  as   the  defendant 
come  within  the  four  days,  which  would  be  sufficient  £ 
new  trial,  I  think  he  is  entitled  to  make  this  rule  abeok 

Rule  absolute 


(a)  5  M.  &  W.  276 ;  S.  C.  7  (c)  1  Dowl.  598 ;  S.  C.  1 

Dowl.  487.  &  M.  219. 

{b)  2  Dowl.  611.  id)  Pyke  v.  Glendinning, 
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should  be  discharged  out  of  custody.  The  return  was 
made  by  the  Governor  of  the  House  of  Correction,  for  the 
county  of  Stafford,  and  stated  that  the  above  named  parties 
were  m  his  custody  by  virtue  of  three  several  warrants  of 
commitment  under  the  hands  and  seals  of  two  justices  of 
the  peace  for  the  county  of  Stafford,  which  he  set  forth  in 
the  return.  They  were  the  same,  in  the  cases  of  William 
Jones  and  William  Fairley,  as  the  following,  in  the  case  of 
Thomas  Lewis,  with  the  exception  of  the  words  enclosed 
within  brackets  [  ]. 
"  County  of  Stafford. 

**  To  all  constables  and  other  peace  officers  of  the  county 
of  Stafford,  whom  the  execution  hereof  may  concern,  and 
to  the  keeper  of  the  House  of  Correction  at  Stafford  in  the 
said  county :  Whereas  complaint  hath  been  made  unto  me, 
one  of  her  Majesty's  justices  of  the  peace,  in  and  for  the 
said  county,  upon  the  oath  of  James  Dabbs,  of  the  parish 
of  Wednesbury,  in  the  said  county,  miner,  that  Thomas 
Lewis,  late  of  the  Foreign  of  Walsall,  in  the  said  county, 
mineTy  hath  contracted  with  the   said  James  Dabbs  and 
Samuel  Dabbs  his  partner,  to  serve  them  [in  the  employ- 
ment of  a  miner]  until  he  shall  have  given  to  or  received 
from  his  said  masters  one  fortnight's  notice  to  quit  and 
leave  his  said  masters'  service,  and  until  such  notice  shall 
have  fully  expired,  and  hath  entered  into  such  service  and 
absented  himself  from  the  same  service  in  the  county  afore- 
said, without  his  said  masters'  consent,  before  Ids  said  contract 
was  completed :  And  whereas,  in  pursuance  of  the  statute, 
in  that  case  made  and  provided,  I  have  duly  examined  the 
proo6  and  allegations  of  both  the  said  parties,  touching  the 
matter  of  the  said  complaint,  and  upon  due  consideration 
had  thereof,  have  adjudged  and  determined  and  do  hereby 
adjudge  and  determine  the  said  complaint  to  be  true.    And 
I  do  therefore  convict  the  said  Thomas  Lewis  of  the  said 
offence  in  pursuance  of  the  statute  in  such  case  made  and 
provided.     These  arc,  therefore,  to  command  yon,  the  said 
constable,  forthwith  to  convey  the  said  Thomas  I^wis,  to 


1844. 

^ V ' 

Reoina 

r. 

Lewis 

and  Others. 
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the  said  House  of  Correction,  and  deliver  him  to  the  si 
keeper  thereof,  together  with  this  warrant:  And  you  t 
said  keeper  are  hereby  required  to  receive  the  sdd  Tlion] 
Lewis  into  your  custody  in  the  said  House  of  Correctic 
there  to  remain  and  be  held  to  hard  labour  one  calend 
month  fix>m  the  date  hereof,  and  for  so  doing  this  shall 
your  sufficient  warrant.  Given  under  my  hand  and  se 
the  23rd  of  December,  1843. 

John  Fosteb,  (l.  a.)" 
These  convictions  were  under  the  3rd  section  of  t] 
4  Geo.  4,  c.  34 ;  and  it  was  objected  by  the  prisone: 
counsel,  that  the  warrants  in  the  cases  of  William  Jon 
and  William  Fairley  were  insufficient,  inasmuch  as  the 
was  nothing  by  which  it  appeared  on  the  &ce  of  t1 
warrants,  that  the  contracts  into  which  they  had  respective 
entered,  were  contracts  in  the  relation  of  master  ai 
servant,  between  the  prisoners  and  Messrs.  Dabbs  in  one 
the  specified  occupations  in  that  section ;  and,  consequent! 
no  ofience  against  the  statute  appeared. 


F.  V.  Lee,  who  appeared  for  the  Crown,  admitted  that  1 
had  no  answer  to  this  objection,  and  Jones  and  Fairl< 
were  accordingly  ordered  to  be  discharged. 
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sufficiendj  appear  that  the  ezammation  thus  spoken  of,  1844. 

was  the  complaint  of  the  said  James  Dabbs;  and  indeed  Rbgina 

the  words  **  I  have  duly  examined,  &c.,  touching  the  matter  v- 

of  the  said  complaint,  ftc.,"  could  only  refer  to  the  said  and  Othen. 
complaint  upon  oath,  as  none  other  had  been  mentioned. 

Williams,  J. — I  do  not  think  that  the  construction  con- 
tended for,  can  be  put  upon  this  warrant  I  do  not  say, 
there  is  any  peculiar  rule  to  construe  this  differently  from 
any  other  document.  It  is  to  be  read  fidrly  with  reference 
to  the  language  used.  And  in  this  view  the  complaint  and 
the  examination  might  be  perfectly  distinct,  and  for  all  that 
appears,  the  latter  might  not  be  upon  oath.  It  should  be 
clearly  stated  that  the  hearing  before  the  justices  is  upon 
oath.  I  therefore  think  this  warrant  insufficient,  and  this 
prisoner  also  must  be  dischaiged. 

The  prisoners  discharged. 


Ex  parte  Ormrod. 
\w  HIGH  AM  moved  for  a  habeas  corpus  to  be  directed  ^  contmcted 

'  to  serve  H.  & 

to  the  keeper  of  the  House  of  Correction  at  Preston,  county  Co.,  who  were 

Lancaster,  to  bring  up  the  body  of  Eli  Ormrod,  who  was  asl^^'lUi^?' 

in  his  custody  under  the  following  warrant  of  commitment  ^^{yw%^^HM 

"  Lancashire,  to  wit  that  this  was 

an  enploymeiit 

*^  To  the  constables  of  the  township  of  Blackburn,  in  the  within  the 

said  county  of  Lancaster,  and  to  the  governor  of  the  House  34^  ^*3^ '  ^ 

of  Correction,  in  Preston,  in  the  said  county  of  Lancaster ;    f*^*^"^^]?"* 

Herewith  we  send  you  the  body  of  Eli  Ormrod,  who  was  ■tated  that  A. 

this  day  brought  before  us,  two  of  her  Majesty's  justices  of  serre  H.  &  Co. 

the  peace  in  and  for  the  said  county,  being  charged  upon  ^"  iid^tSt' 

the  oath  of  Robert  Hanrraves,  of  New  Accrington,  in  the  f  hiltt  he  waa 
•^  °  in  such  semoe 

and  in  the  exe- 
cution of  the  said  contract  he  was  guilty  of,  &c. :  Hdd,  that  it  was  not  necessary  to  state  under 
which  of  the  Tarious  classes  of  employment  enumerated  in  the  3rd  section,  that  of  a  **  designer** 
came ;  and  that  it  was  su£Bcient,  if  the  Court  should  be  of  opinion  that  a  **  designer"  was  a 
scrrice  or  employment  within  that  section. 
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1844.  county  of  Lancaster,  calico  printer,  for  that  the  a 
^^^J^^^  Ormrod  did,  on  the  15th  day  of  September,  1842,  a 
OmuMou.  Accrington  aforesud,  contract  with  the  said  Robei 
greaves  and  John  Hargreaves,  the  Younger,  Jo 
Hargreaves  and  John  Haigreaves,  the  Elder,  his  p 
to  serve  him  as  a  designer,  for  the  term  of  five  year 
the  2nd  day  of  September,  1842,  and  that  the  si 
Ormrod  having  entered  upon  such  service,  accoi 
afterwards  and  whilst  he  was  in  such  service,  to  wit, 
19th  day  of  December  instant,  at  New  Accrington  aft 
and  on  other  days  and  times,  was,  in  the  execution 
said  contract  and  otherwise  respecting  the  same,  gi 
divers  miscarriages,  misdemeanors,  misconduct,  a 
behaviour,  and  particularly  was  then  and  there  gi 
certain  misconduct,  by  then  and  there  unlawfully  c 
and  embezzling  certain  patterns  used  in  calico  pi 
and  burning  or  otherwise  destroying  certain  other  p 
of  the  description  aforesaid,  the  property  of  his  said  i 
against  the  form  of  the  statute  in  such  case  made :  A 
the  said  justices,  have  copvicted  the  said  Eli  Ormrod 
said  offence,  and  adjudged  him  to  be  committed 
said  House  of  Correction,  in  Preston  aforesaid,  1 
period  of  three  months,  and  during  such  time  to  be  1 
hard  labour  according  to  the  form  of  the  said  statute ; 
are  therefore,  in  her  Majesty's  name,  to  require  an< 
mand  you  the  said  constable  forthwith  to  convey  tl 
Eli  Ormrod  to  the  said  House  of  Correction  in  I 
aforesaid,  and  him  there  safely  deliver  to  the  kec 
governor  thereof,  and  you,  the  said  governor  of  tl 
prison,  are  hereby  required  and  commanded  to  rece 
said  Eli  Ormrod  into  your  said  prison,  and  him 
safely  keep  to  hard  labour  for  the  period  of  three  n 
Herein  fail  not.  Given  under  our  hands  and  seals,  tl 
day  of  December,  1 843, 

(Signed).     "  J.  Fowden  Hindle. 

"  Henry  Brock  Hollina 
The  affidavit  in  sup|)ort  of  the  motion  was  sworn 
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Onnrod,  and  stated  that  ^'on,  &c.,  he,  the  defendant  con-       1844. 
tracted  to  serve  Messrs.  Haiigreayes  and  Ca,  of  Broadoak,    *"^7pMt« 
in  Accrington,  m  the  county  of  Lancaster,  calico  printers,     OAMRoa 
in  the  art  and  mystery  of  a  pattern  designer,"  &c  ; — ^^  that 
defendant's  business  is  that  of  an  artist,  and  he  was  required 
by  his  said  employers  to  form  designs,  and  plans,  and  Ideas 
for  the  producing  of  patterns  to  be  afterwards  engraved 
upon  copper  rollers,  and  that  he  did  not  at  any  time  do  any 
other  business  connected  with  calico  printing  for  the  said 
Messrs.  H.  and  partners;  and  that  defendant  is  not  a 
servant  in  husbandry,  nor  an  artificer,  calico  printer,  handi- 
craftsman, miner,  collier,  pitman,  glassman,  potter,  labourer, 
or  other  person  of  the  like  description,  as  enumerated  in 
the  statute,  4  Geo.  4,  c  34,  under  which  he  believes  the 
said  conviction  to  be  made."   Under  these  circumstances,  it 
was  submitted,  that  the  warrant  of  commitment  and  con- 
viction stated   therein  could  not  be    supported,   as  the 
prisoner's  employment  was  not  one  within  the  3rd  section 
of  the  4  Geo.  4,  c.  34,  under  which  it  was  presumed,  the 
conviction  took  place.     The  party  in  this  case  is  an  artist, 
his  occupation   has  nothing  of  the  character  of  manual 
labour,  which  distinguishes  those  enumerated  in  the  3rd 
section.     His  work  is  of  the  mind.     Like  the  architect  of  a 
building  he  cannot  be  classified  with  the  workmen  who 
raise  the  structure.     He  cannot  be  called  an  artificer,  which 
appears  the  nearest  term  to  those  mentioned  in  that  section. 
As  well  might  the  architect  be  said  to  be  "  an  artificer,"  as 
a  **  pattern  designer."     [^ff^lUams^  J. — Are  there  not  some 
cases  upon  this  subject  ?]     Yes,  there  is  a  case  of  Lowther 
V.  Lord  Radnor  {a)y  and  another  o(  Lancaster  v.  Greaves{b\ 
and  also  Ex  parte  Johnson  (c),  but  none  exactly  in  point 
It  is  also  submitted,  that  this  warrant  is  not  sufficient  in 
terms.     None  of  the  words  in  the  act  are  used.     The  case 
of  Brantcell  v.  Pennech  (d)  is  an  authority  to  shew  that  the 
warrant  should  state  the  party  to  be  in  one  of  the  classes 

{a)  8  East.  113.  (c)  7  Dowl.  702. 

(b)  9  B.  &  C.  628.  (d)  7  B.  &C.536;  seeS.C.  1  M.  &  R.409. 
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Ezpwte 

OftMSOD. 


mendooed  in  the  act.  There,  a  person  who  was  employ 
by  an  attorney  to  keep  possession  of  goods  nnder  a  fi 
facias  was  held  to  be  not  vrithin  the  act ;  and  Mr,  Just 
Holroydy  in  delivering  judgment,  said,  ''  The  claim  in  t 
instance  was  for  a  remuneration  for  keeping  possession 
goods  seized  under  a  fieri  facias.  That  appeared  upon  1 
warrant,  and  the  party  was  not  therein  alleged  to  have  dc 
work  as  a  labourer.  It  seems  to  me  that  this  is  a  decis 
objection  to  the  warrant  (a)."  Mr.  Justice  LUtledak  a 
expresses  himself  to  be  of  the  same  opinion. 


Cur,  adv,  vult 


Williams,  J. — I  entertain  the  same  opinion  which  I  < 
when  this  motion  was  first  brought  before  me.  I  cam 
conceive  that  the  word  "  artificer"  only  applies  to  perse 
engaged  in  such  occupations  as  require  merely  mam 
labour.  The  party  who  makes  this  application  to  t 
Court,  himself  states  that  he  is  a  "  pattern  designer,' 
person  in  fact  who  makes  the  drawing  of  the  pattern,  whi 
is  then  engraved  on  the  printing  rollers,  and  subsequen 
transferred  in  colours  to  the  fabric  itself.  He  is,  therefo 
the  party  who  sets  all  in  motion.  He  contributes  in  t 
most  material  degree  to  this  branch  of  manufacture,  t 
irintine  of  calico,  and  mav.  therefore,  1  think,  be 
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to  be  incorrect,  I  am  by  no  means  prepared  to  say,  he  does  1844. 

not  come  within  the  term  "  other  person,"  that  description  Expwte 

being  of  course  taken  to  refer  to  some  business  analogous  Oamrod. 
to  those  mentioned  in  the  act. 


Writ  refused. 


Ex  parte  Roberts. 

Ji  UTT  moved  that  a  gentleman,  of  the  name  of  Roberts,  An  attone/ 

on  signing  the  roll,  be  admitted  an  attorney  of  this  Court.  ramriorOnnti 

This  motion  was  made  under  the  recent  act  for  amending  ^^^l^g*^ 

the  laws  relating  to  attorneys  and  solicitors,  6  &  7  Vict.  ">»y  be  admit- 

c.  73,  s.  27  (a),  upon  the  production  of  an  official  certificate  tornej  in  the 

of  the  due  admission  of  Mr.  Roberts  as  an  attorney  in  the  QillJI^n^ 

Court  of  the  Exchequer,  and  an  affidavit  that  the  same  ®®°5*'  7^*^o«t 

^  motion  m 

continues  still  in  force.  Court 

Williams,  J. — I  do  not  think  that  it  is  necessary  this 
should  be  the  subject  of  a  motion  in  Court  I  understand 
from  the  Master,  that  upon  production  of  the  proper  docu- 
ments, Mr.  Roberts  will  be  allowed  at  once  to  inscribe  his 
name  on  the  roll  of  attorneys  of  this  Court 

(a)  This  section  enacts,  "That  any  other  of  the  said  Courts,  or 

every  person  who  shall  have  been  in  any  inferior  Court  of  law  in 

duly  admitted  an  attorney  of  any  England  and  Wales,  upon  sign* 

one  of  the  superior  Courts  of  law  ing  the  roll  of  such  other  Court, 

at  Westminster  shall  be  entitled,  but   not    otherwise,    and    shall 

upon  the  production  of  his  ad-  thereupon  be  entitled  to  practise 

mission   therein,  or   an   official  as   an  attorney  therein  in  like 

certificate  thereof,  and  that  the  manner  as  if  he  had  been  sworn 

same  still  continues  in  force,  to  in  and  admitted  an  attorney  of 

be  admitted  as  an  attorney  in  such  Court,"  &c. 
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Tke  Court  will 
mataiMii- 
oaimif  compel- 
ling josticeB  to 
allow  a  poor- 
rate,  wliere  it 
appeantobafe 
been  properly 
'e  and 


tignedbythe 
oteneers ;  no 
cbnrcbwardent 
baring  been 
8wom  in  for  a 
period  of  six 
yean,  and  one 
oftboielast 
8wom  in, 
baring  since 
died  before  tbe 
making  of  tbe 
rate. 

Tbe  rule  b 
abeolute  in  tbe 
first  instance. 


Reqina  V.  Lord  Godolphin  and  Another. 

Jr  •  GUNNING  applied  for  a  rule,  calling  upon  ! 
Godolphin  and  Sir  H.  Vincent  Cotton,  two  jnstio 
the  county  of  Cambridge,  to  shew  cause  why  a  mand 
should  not  issue,  commanding  them  to  affix  their  signa 
to  a  rate  for  the  relief  of  the  poor,  made  and  signed  bj 
overseers  of  the  parish  of  Cottenham,  in  that  county, 
appeared,  that  the  refusal  on  the  part  of  the  justices, 
ceeded  on  the  ground  that  the  rate  (which  was  mad 
the  8th  of  December,  1843,)  was  not  made  by  the  '^chi 
wardens  and  overseers  of  the  poor,  or  the  greater  pa 
them,**  pursuant  to  the  terms  of  43  Eliz.  c.  2,  s.  1,  it  t 
only  made  by  the  two  overseers  for  the  time  being.  T 
was  an  election  of  churchwardens  at  Easter  last,  and 
Williams  and  another  person  had  been  chosen  for 
office,  but  never  sworn  in  and  had  declined  to  act ; 
the  last  swearing  in  of  churchwardens  took  place  in 
year  1837,  and  one  of  them  had  since,  and  before  the  ma 
of  the  rate,  died.  It  was,  therefore,  contended,  that  a 
swearing  in  was  an  act  necessary  to  render  them  ciq 
of  executing  the  functions  of  their  office  (a),  they  wen 
yet  qualified  to  join  in  making  a  rate ;  and  if  it  wa 
tended  to  rely  upon  the  fact,  that  where  churchwardens 


and  Another. 
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a  bad  one,  no  hardship  could  arise,  as  the  parishioners  1844. 

might  appeal  against  it.     That  the  allowance  by  the  jus-  ^'"^"^'^      ' 

tices  was  merely  a  ministerial,  and  not  a  judicial  act ;  and  »• 

might  be  considered  a  mere  matter  of  form.     Reg.  v.  Lord  Gooolphin 
Yarborough  (a\   Rex  v.  UUoxeter  (J),    Rex  v.  Kynaston  (c), 
Rex  V.  Dorchester  (rf). 

Williams,  J. — You  may  take  a  rule. 

Rule  granted  {e). 

(a)  12  Ad.  %  EU.  416  ;  see  S.  C.  (d)  1  Stra.  393. 

3  P.  &  D.  491.  (e)  It  was  stated   by  Master 

(6)  1  Bott.  83,  305.  Bwnce  that  the  mle  is  absdute  in 

(c)  1  East,  117.  the  first  instance. 


Thorpe  r.  Carolinb  Aboles. 

JP  •  JT^XXy  shewed  cause  against  a  rule  which  had  been  If  an  action  be 

obtained  by  Erle^  to  set  aside  the  proceedings  in  the  above  a^^e  wS^!^ 

cause,  and  to  discharge  the  defendant  out  of  custody  on  the  *]J^*beTOide 

ground   of  irregularity,   the  defendant  being  a   married  by  consent,  to 

woman.     The  action  which  was  brought  against  her,  dum  ings,  on  pay. 

sola,  was  for  goods  sold  and  delivered,  and  a  Judge's  order  S^^i^/ costs 

had  been  made  by  the  consent  of  the  parties,  to  stay  all  5^*^[^". 

proceedings  in  the  action  until  a  certain  day,  and  if  the  final  md^ent; 

debt  and  costs  were  not  then  paid,  the  plaintiff  was  to  be  day,  she  inter- 

at  liberty  to  enter  up  final  judgment     Before  that  day,  the  Sbedw*in**°" 

defendant  had  intermarried  with  one  Barret     The  money  q»«t|on»  ^ 

fault  18  made ; 
was  not  paid  at  the  appointed  time,  and  the  plaintiff  pro-  judgment  may 

ceeded  to  enter  up  final  judgment  against  her  in  her  maiden  ^p  against  her 

name,  and  sued  out  a  writ  of  ca.  sa.  under  which  she  was  ^^J^?'.T?i" 
'  name,  ana  sne 

taken  in  execution.     The  above  rule  had  been  obtained  on  ™»y  *»  ^^ 

in  execution 
the  ground  that  the  judgment  and  ca.  sa.  were  irregular,  inas-  under  a  capias 

much  as  the  consent  on  which  they  were  founded,  was  taken  ^qqj^  awaid^ 
away  by  the  act  of  marriage.     It  is  submitted,  however,  that  ■p»'>«*  ^^ 
they  are  not  irregular.     In  Cooper  v.  Hunchin  {a\  which  is 
(a)  4  East,  521 ;  see  S.  C.  1  South,  282. 
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a  leading  authority  on  the  subject,  it  was  held^  that  whi 
after  interlocutory  judgment  against  a  feme  sole  upoi 
contract,  she  marries,  the  plaintiff  may  proceed  to  judgm 
and  execution  against  her,  without  joining  the  husband 
scire  facias.  The  only  distinction  between  that  case  f 
the  present  is,  that  there  interlocutory  judgment  had  \h 
signed  against  her,  while  unmarried.  But  this,  it  is  c 
tended,  can  make  no  difference.  In  3  Blac.  Cam.  4 
which  was  cited  in  the  argument  in  the  above  case, 
position  is  broadly  laid  down,  that  "if  an  action  wi 
originally  brought  against  a  wife  when  sole,  and  pend 
the  suit  she  marries,  the  capias  shall  be  awarded  against  1 
only,  and  not  against  her  husband ;"  and  Dcyley  v.  Whxtt 
is  cited  as  an  authority  for  this  position.  If  the  husbt 
had  been  joined,  the  plaintiff  might  still  have  taken 
wife  also  in  execution  (^).  The  only  object  of  joining  i 
husband,  therefore,  is,  where  the  plaintiff  is  not  satisf 
with  proceeding  against  the  wife  alone.  In  Doe  dc 
Taggart  v.  Butcher  (c),  it  was  held  to  be  no  irregularity 
issue  an  habere  facias  possessionem  and  a  fi.  fa.  agains 
feme  covert  by  her  maiden  name,  where  the  ejectment  1 
been  commenced  against  her  before  marriage.  And  in  tl 
case,  the  cause  had  not  even  proceeded  to  trial,  before  \ 
married.  In  WiVdns  v.  Wetherill  (d),  it  was  held,  that  i 
feme  covert  be  taken   in  execution  under  a  warrant 
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cited,  inasmuch  as  here  the  judgment  is  signed  by  consent, 
and  the  act  of  marriage  takes  away  the  power  to  consent. 
But  that  is  not  exactly  so,  for  here  there  is  a  Judge's  order, 
and  although  consent  was  necessary  to  make  that  order; 
yet  being  made,  it  stands  a  judicial  act,  and  cannot  be 
revoked,  as  in  a  submission  to  arbitration,  to  which  the 
present  case  is  compared. 


1844. 
^ — V ' 

TUORPK 
O. 

Caroline 
Aagles. 


ErUy  in  support  of  the  rule.  The  cases  cited  are  where 
judgment  has  been  obtained  in  the  ordinary  course.  Here 
judgment  has  been  signed  out  of  the  ordinary  course.  It  has 
been  signed  by  consent ;  which  is  the  same  as  if  it  had  been 
done  by  virtue  of  a  warrant  of  attorney  or  cognovit  In  the 
ordinary  case  of  a  submission  to  arbitration,  the  act  of  mar- 
riage is,  ipso  facto,  a  revocation  of  the  arbitrator's  authority, 
Chamley  v.  Winstavley  {a)y  Andrews  v.  Palmer  (b).  It  is 
exactly  like  the  case  of  a  warrant  of  attorney,  which  is  cer- 
tainly revoked.  Anon,  (c).  Staples  v.  Purser  {d)^  Hartford  y^ 
Maitingly  (e).  There  is  no  pecuUar  legal  force  attaching  to 
a  Judge's  order.  It  operates  only  as  a  consent  of  the  parties. 
How  then  is  this  consent  of  any  greater  force  than  an  agree- 
ment to  refer  to  arbitration  under  a  Judge's  order  ?  Besides, 
this  judgment  is  only  to  be  signed  conditionally,  if  the  de- 
fendant do  not  pay  before  a  certain  day.  But  before  that 
day  she  marries,  and  her  power  to  pay  is  taken  away  by  law. 
The  law  in  making  marriage  the  death  of  all  the  civil  rights 
of  a  woman,  has  also  provided  that  it  shall  be  her  eman- 
cipation from  all  liabilities. 

Williams,  J. — I  think  the  authorities  cited  by  Mr. 
Kelly  against  this  rule  are  very  strong.  Mr.  Erie  admits, 
that  if  this  case  had  been  in  the  ordinary  course,  they 
would  have  been  in  point ;   but  he  relies  on  the  judg- 


(d)  5  East,  266 ;  See  S.  C.  1 
Smith,  433. 

(h)  4  B.  &  Aid.  260. 

(e)  1  Salk.  117. 
VOL.    L  H   H   H 


(d)  2  Dowl  764;  SeeS.  C..3 
M.  &  Scott,  SOO. 
(«)  %  Chit.  Rep.  117. 

]>.   &   !«. 
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Caroline 
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ment  having  been  signed  in  pursuance  of  a  Judge  s  i 

made  by  consent,  and  that  the  fact  of  marriage  takes  i 

the  consent     At  the  date  of  the  Judge*s  order^  howevei 

ability  to  consent,  and  all  the  requisites  to  make  it  bin 

on  her  part  existed ;  the  order  was  therefore  valid  ai 

time,  and  the  defendant  herself  afterwards  takes  steps  tc 

it  out  of  her  power  to  comply  with  the  terms  of  it     I  tl 

that  the  marriage  intervening,  does  not  prevent  plaintiff: 

treating  her  as  a  feme  sole,  and  that  the  judgment  and 

cution  are  good  as  against  her,  and  this  rule  mustconseqw 

be  discharged. 

Rule  dischai^ed,  without  cos 


To  an  action 
of  indebitatus 
assampsit,  de- 
fendant, who 
was  under 
terms  to  plead 
issuably,  plead, 
ed  that  the 
promises  in  the 
declaration 
were  made  in 
respect  of 
causes  of  action 
accruing  to  the 
plaintift'  in 
France,  whilst 
plaimijf  and 


Bury  v.  Goldner. 

Indebitatus  assumpsit  for  goods  sold  and 

livered,  to  which  the  defendant,  who  was  under  term 
plead  issuably,  pleaded,  amongst  other  pleas,  the  follow 
And  for  a  further  plea,  as  to,  &c.,  parcel,  &c.,  the  defen< 
saith,  &c.,  (actio  non),  because  he  saith  that  the 
several  promises  in  the  declaration  mentioned  in  res 
thereof,  were,  and  each  of  them  was  made  by  the  defend 
and  the  causes  and  rights  of  action,  and  each,  and  ever 
them,  as  to  that  sum,  accrued  to  the  plaintiff,  in  parts  bej 
the  seas,  to  wit,  at  Paris,  in  tlie  kingdom  of  France,  they. 
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of  action  in  the  declaration  mentioned,  as  to  the  said  sum  ^  1^^^ 
in  the  introductory  part  of  this  plea  mentioned,  and  each 
and  eveiy  of  them  did  arise,  and  accrued  to  the  plaintiff  in 
a  matter  of  commerce  between  the  plaintiff  and  defendant, 
as  merchants,  that  is  to  say,  in  and  about,  and  in  respect  of 
the  sale  of  divers  jewels  and  precious  stones :  And  defendant 
further  saith,  that  the  said  rights  and  causes  of  action  in 
respect  of  that  sum,  did  not,  nor  did  any  or  either  of  them, 
arise  or  accrue  to  the  plaintiff  at  any  time  within  five  years 
next  before  the  commencement  of  this  suit:  And  this,  the  de- 
fendant is  ready  to  verify,  wherefore,  &c.  The  plaintiff  treat- 
ing the  above  as  a  non  issuable  plea,  had  signed  judgment. 

Atkinson  obtained  a  rule,  calling  on  the  plaintiff  to  shew 
cause  why  the  interlocutory  judgment  thus  signed,  should 
not  be  set  aside. 

Erie  and  Peacock  now  shewed  cause.  Huber  v.  Steiner  (a) 
is  directly  in  point  against  this  plea,  and  shews  it  is  not 
issuable.  There,  TYndo/,  C.  J.,  in  delivering  the  judgment 
of  the  Court,  says,  ^'  It  is  for  the  defendant  to  establish  that 
the  French  law  of  prescription,  which  applies  to  the  present 
case,  is  one  which  extinguishes  not  only  the  remedy,  but  the 
right  or  contract  itself;  for  unless  it  has  this  effect  in  France, 
the  case  &lls  within  the  larger  and  more  general  rule,  that 
the  time  of  limitation  of  the  action  must  be  governed  by 
the  law  of  the  country  where  the  action  is  brought"  The 
British  Linen  Company  v.  Drummond{b)  is  an  authority 
to  the  same  effect  De  hi  Vega  v.  Vtanna  {c)  decides,  that 
in  a  suit  between  parties  resident  in  England,  on  a  contract 
made  between  them  in  a  foreign  country,  the  contract  is  to 
be  interpreted  according  to  the  foreign  law,  but  the  remedy 
must  be  taken  according  to  the  law  here. 

Atkinson^  in  support  of  the  rule.     It  is  conceded,  that,  as 

(fl)  2  BiDR.  N.  C.  212 ;  S.  C.  (h)  10  B.  k  C.  903. 

2  Scott,  304.  (c)  1  B.  &  Ad.  284. 
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a  general  rulcj  the  law^  by  which  the  contract  is  \ 
interpreted  is  the  lex  loci,  the  law  of  the  country  -whet 
contract  was  made ;  the  law  which  regulates  and  ccw 
the  remedy  is  the  lex  forij  the  law  of  the  country  in  ^ 
the  remedy  is  to  be  administered.  If,  therefore,  the  St 
of  Limitations  be  taken  to  be  part  of  the  ler  loci*  il 
afford  a  good  defence  to  the  present  case.  It  is  subm 
that  it  is  a  part  of  the  lex  loci.  It  is  true,  that  conside 
doubt  has  been  entertained  on  this  point,  and  Mr.  Jt 
Stofjf  in  his  Conflict  qf  Latts{a)^  indeed  expresses  a 
trary  opinion;  hut  he  also  cites  several  writers  of 
authority,  on  international  law,  who  hold  the  same  vii 
that  now  submitted,  shewing,  at  least,  that  the  law  on 
subject  is  not  without  difficulty-  If  the  Statute  of  Lii 
tiona  operates  by  the  law  of  France  as  a  complete  e 
gulshment  of  the  debt  in  that  country,  it  seems  i 
according  to  Mr,  Justice  Slort/*s  own  opinion,  that  it  ^ 
be  pleadable  in  bar,  a  distinction  adverted  to  and  seem: 
recognised  in  the  case  of  Huhcr  v.  b'teinerj  by  Tindal^ 
IHIffhtnmnj  J. — But  your  plea  is  pointed  to  the  rerr 
and  not  the  contract]*  Whether  the  words  "aa  » 
should  be  brought  within  five  years,"  are  predicated  oj 
remedy  or  contract,  is  matter  of  evidence  and  nc 
pleading.     We  are  not  to  reason  from  our  own  law  on 
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years.  In  the  case  of  Hvber  v.  Steiner^  which  has  been  1844. 
referred  to,  Tindaly  C.  J.,  in  his  very  elaborate  judgment  in  gJJ^^ 
that  case,  says  (a),  ^^  The  distinction  between  that  part  of  the  ^ 

^  ^  UOLDNKn. 

law  of  the  foreign  country  where  a  personal  contract  is 
made,  which  is  adopted,  and  that  which  is  not  adopted  by 
our  English  Courts  of  law,  is  well  known  and  established ; 
namely,  that  so  much  of  the  law  as  affects  the  rights  and 
merit  of  the  contract,  all  that  relates  *  ad  litis  decisioncm,' 
is  adopted  from  the  foreign  country ;  so  much  of  the  law  as 
effects  the  remedy  only,  all  that  relates  'ad  litis  ordi- 
nationem,'  is  taken  from  the  '  lex  fori'  of  that  country  where 
the  action  is  brought ;  and  that  in  the  interpretation  of  this 
rule,  the  time  of  limitation  of  the  action  fidls  within  the 
latter  division,  and  is  governed  by  the  law  of  the  country 
where  the  action  is  brought,  and  not  by  the  lex  loci  con- 
tractiis,  is  evident  bom  many  authorities."  Mr.  Justice 
Story^  in  his  work  above  referred  to,  although  he  cites  some 
authorities  on  the  other  side,  expresses  himself  to  be  of  the 
same  opinion  as  that  come  to  in  the  preceding  case.  As 
however  the  defendant  here  has  an  affidavit  of  merits,  the 
rule  may  be  made  absolute  on  payment  of  costs. 

Rule  absolute,  on  payment  of  costs. 
(a)  Ubi  supra,  p.  210. 


Regina  v.  The  Inhabitants  of  Cartworth. 
l^ASHLEY,  in  the  early  part  of  Michaelmas  Term  last.  The  affidavit  of 
had  obtained  a  rule,  calling  on  the  defendants  to  shew  J^^apXr 

cation  unaor 
the  13  Geo.  2,  c  18,  t.  6,  for  a  writ  of  certiorari  to  remove  tn  order  of  juitices  at  the  Quarter 
Sessions,  confirming  an  order  of  removal,  subject  to  a  special  case  for  the  opinion  of  the  Court  of 
Qneen's  Bench,  most  shew  that  the  justices  served  were  present  at  the  time  such  order  was 
made* 

Where  a  writ  of  certiorari  was  quashed,  the  affidarit  being  defective  in  this  respect,  and  more 
than  six  months  had  intervened  since  the  making  of  tiie  order :  Hdd^  tiiat  a  firesh  motion  for  a 
certiorari  could  not  be  so  connected  with  the  former  application,  as  to  take  the  case  out  of  the 
sUt  13  Geo.  2.  c  18,  s.  6,  which  prorides,  ••  that  no  wnt  of  certiorari  shall  issue  unless  moved 
or  applied  for  within  six  months  afCer  the  making  of  the  order  complained  ot** 

Hdd  also,  that  no  mandamus  would  lie  to  compel  the  sessions  to  proceed  to  how  the  appeal. 
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1844.       cause  why  the  writ  of  oerdonui  issued  in  this  prosi 

^""^^l^^^    should  not  be  quashed,  and  why  the  defendaiifs  ahoi 

*•  my  to  the  churchwaidens  and  overseers  of  the  poor 

Inbabitanti  of    *^^  f''^ 

Caetwokth.  township  of  Upper  Thong,  the  costs  oocasioiied  to  tl 
consequence  of  the  issuing  of  the  said  writ,  and  the  c 
that  application.  The  defendants,  it  iqypeared,  had  up 
against  an  order  tx  the  removal  of  Matthew  Wads 
his  wife,  and  five  children,  from  the  towndiip  of 
Thong  to  the  appellant  township,  both  in  the  West  1 
of  Yorkshire.  The  appeal  came  on  to  be  heard  ) 
adjourned  Sessions  for  the  West  Riding,  held  at  Wak 
on  the  6th  of  January,  1842 ;  idien  the  order  wai 
firmed,  subject  to  a  case  fi>r  the  ofunion  of  the  Co 
Queen's  Bench.  In  the  hitter  end  of  April,  1842 
attorney  for  the  appellant  township^  served  a  not» 
which  the  following  is  a  copy,  on  John  Sutcliffis,  Esq 
Thomas  Homcasde  MarBhall,  Esq.,  whom  the  affidi 
service  stated  to  be  ''two  of  her  Majesty's  justices  c 
peace  for  the  said  Riding." 

''  To  John  Sutdifie  and  Thomas  Homcastle  Mai 
Esqrs.,  two  of  her  Majesty's  justices  and  keepers  c 
peace  of  the  West  Riding  of  the  county  of  Yori^. 
nodce,  that  her  Majesty's  Court  of  Queen's  Bench  w 
moved  on  the  7th  day  of  May  next,  or  as  soon  afi 
counsel  can  be  heard,  on  behalf  of  the  township  of 
worth,  in  the  West  Riding  of  the  county  of  York,  t 
writ  of  certiorari  may  be  issued  to  remove  into  the 
Court  a  certain  order  made  at  the  General  Quarter  Set 
of  the  peace  held  by  adjournment  at  Wakefield,  in  an 
the  said  Riding,  on  the  5th  day  of  Januaiy  last,  confix 
a  certain  other  order,  made  by  two  justices  of  the  pes 
and  for  the  said  Riding,  touching  the  removal  of  Mai 
Wadsworth,  Sarah,  his  wife,  and  their  five  children, 
the  township  of  Upper  Thong,  in  the  said  Ridin 
the  said  township  of  Cartworth,  and  in  confirming  i 
order  a  special  case  was  reserved  by  the  said  Cot 
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Quarter  Sessions,  for  the  opinion  of  her  Majesty's  Court  of       1844. 

Queen's  Bench.     Dated  the  29th  of  April,  1842.  '"T^v ' 

_,  ^  ,  ^  Rkgina 

"  Stephenson,  Floyd  and  Booth,  Huddersfield,  v. 

"  Attomies  for  the  inhabitants  of  the  said  township  of  Cartwo^th. 
Cartworth.** 

A  writ  of  certiorari  was  accordugly  issued  on  the  9th  of 
May,  1842,  and  was  in  the  usual  form  to  bring  up,  ^^all 
and  singular  the  order  and  orders  made  by  the  justices 
between  the  inhabitants  of  the  parishes,  touching  the  settle- 
ment," &c.  It  was  forwarded  to  the  clerk  of  the  peace, 
but  no  return  was  made  till  the  9th  of  June,  1843,  when 
the  special  case  was  sent  up,  signed  by  the  chairman.  On 
the  15th  of  June,  a  rule  for  quashing  the  order  was  ob- 
tained, and  the  special  case  was  set  down  in  the  Crown 
paper  for  the  present  Term.  Both  rules  afterwards  coming 
on  together  (a), 

Pickering  shewed  cause  against  Pashley^s  rule.  It  is 
objected  that  the  affidavit  of  service  of  notice  of  the  appli- 
cation for  a  writ  of  certiorari  should  have  stated  its  service 
on  two  of  the  justices  who  were  present  when  the  order 
was  made ;  and  that  it  does  not  appear  by  the  affidavit  on 
which  the  vnit  of  certiorari  was  obtained  that  any  such 
notice  as  that  required  by  the  statute  was  in  point  of  fact 
given  (ft).     This  objection  comes  too  late,  after  the  case  is 

(a)  Id  Michaelmas  Term,  1843,  unless  it  be  duly  proved  upon 

before  the  four  Judges.  oath,  that  the  said  party  or  par- 

{h)  The  13  Geo.  2,  c.  18,  s.  5,  ties  suing  forth  the  same,  hath 

enacts,   that  '  no   writ  of   cer-  or  have  given  six  days'  notice 

tiorari  shall  be  granted,  issued  thereof  in  writing  to  the  justice 

forth  or  allowed,  to  remove  any  or  justices,  or  to  two  of  them  (if 

conviction,  judgment,  order,  or  so  many  there  be),  by  and  before 

other  proceedings  had  or  made  whom    such    conviction,   judg- 

by  or  before  any  justice  or  jus-  ment,  order,  or  other  proceed- 

tices  of  the  peace  of  any  county,  ings  shall  be  so  bad  or  made,  to 

city,  borough,    town  corporate,  the  end  that  such  justice  or  jus- 

or  liberty,  or  the  respective  ge-  tices,  or  the  parties  therein  con- 

neral  or  quarter  sessions  thereof,  cemed  may  shew  cause,  if  he  or 
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Inhabitantf  of 
Caetwo&th. 


already  down  in  the  Crown  paper  for  trial  Here  a  j 
and  a  half  arc  suffered  to  elapse^  before  an  applicatioc 
made  to  quash  this  writ:  and  no  sufficient  reason  is  gi^ 
for  not  bringing  it  forward  before.  The  delay  in  mak 
the  return  arose  from  the  difficulty  of  settling  the  ternu 
the  special  case.  The  affidavit,  however,  is  sufficient, 
states  a  service  on  two  justices  of  the  West  Riding.  1 
order  was  confirmed  at  the  General  Quarter  Sessions, 
which  all  the  justices  are  presumed  to  be  present ;  and  i 
for  the  other  side  to  shew  if  the  fact  be  so,  that  they  w 
not  there.  The  case  of  Rex  v.  Rattislaw  {a\  which  vrill 
relied  on  by  the  other  side,  is  distinguishable  on  t 
ground ;  that  there  it  was  clearly  shewn  that  one  of  i 
justices  served  was  not  present  So  in  the  case  of  Beg. 
How  and  Others  {b\  the  order  was  made  at  petty  sessi< 
where  there  is  no  legal  presumption  that  all  the  justices ; 
present,  but  rather  the  other  way.  In  the  present  instai 
the  notice  is  mere  form,  the  case  having  been  granted 
sessions,  and  the  proceeding  being  one  by  consent,  rati 
than  of  a  hosdle  character. 


Pashleyy  in  support  of  the  rule.  The  words  of  the  stat 
are  imperative.  It  does  not  appear,  by  the  affidavit,  tj 
the  justices  on  whom  the  notice  was  served,  were  prea 
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this  service  of  notice  is  insufficient,  is  Mr.  Pickering^ s  argu-  1844. 
ment,  that  there  is  a  presumption  that  the  whole  of  the  rboina 
justices  are  present  at  the  sessions.     But  I  do  not  see  how  »• 

we  can  make  this  presumption.  The  caption  indeed  states  Caetwoeth. 
the  sessions  to  be  holden  before  A.  B.  and  C.  D.  and 
^^  others,  their  fellows,  justices,"  &&,  but  who  those  **  others*' 
are,  or  that  the  justices  on  whom  this  notice  was  served, 
were  two  of  them,  we  cannot,  I  think,  be  fidrly  called  on 
to  presume.  It  is  well  known,  that  all  the  justices  do  not 
attend,  and  we  should  therefore  be  presuming  a  state  of  cir- 
cumstances notoriously  at  variance  with  the  fieurts.  It  is  very 
necessary  that  the  justices  who  were  actually  present  when 
the  order  was  made  should  be  those  on  whom  the  notice  is 
served.  It  may  be  that  the  order  of  sessions  is  bad  on  the 
face  of  it,  or  the  justices  may  possibly  have  to  show  that 
the  case  was  granted  under  a  mistake,  or  upon  a  condition 
which  has  not  been  complied  with.  The  distinction  sought 
to  be  made  between  the  case  of  a  certiorari  where  the 
justices  have  granted  a  special  case,  and  one  where  no 
such  step  has  been  taken,  is  one  which  we  cannot  draw. 

Williams,  J. — If  we  look  at  the  language  of  the  5th 
section,  and  the  reason  of  the  provision, — *  that  the  justices 
may  shew  cause  against  the  writ  being  issued;'  it  is  evident 
the  notice  should  be  served  on  such  justices  only  as  were 
present  at  the  time  of  the  making  of  the  order.  I  agree 
with  my  Lord,  that  the  presumption  suggested  by  the 
learned  counsel  cannot  be  made. 

CoLEBiDOE,  J. — I  am  of  the  same  opinion,  although  I 
yield  to  the  objection  with  considerable  reluctance,  since 
we  cannot  but  see  that  this  mode  of  arriving  at  the  result 
by  a  separate  motion  is  indirect  and  expensive.  The 
statute  clearly  never  contemplated  the  case  of  a  certiorari 
where  a  special  case  had  been  stated  by  consent  of  the 
parties,  and  the  proceeding  was  one  therefore  merely  of 
form.     Where  the  individual  acts  of  magistrates  were  in 
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they  should  have  notice  of  their  legality  being  called  i 
question.     However,  I  accede  to  the  principle  already  Iw 
Cjjnrwoftm    down,  and  that,  therefore,  the  notice  is  insufficient. 


Rboina 


WiOHTBfAN,  J.— I  am  of  the  same  opinion.  Even  if  tl 
presumption  existed,  which  is  contended  for  by  lil 
Pickermff,  that  the  whole  of  the  justices  are  present  at  tl 
general  quarter  sessions ;  yet  this  affidavit  would  be  insufl 
cient,  for  it  does  not  appear  that  the  justices  served,  wei 
even  justices  at  the  time  of  the  order  made. 


Rule  for  quashing  the  certiorari  absolute. 

On  a  subsequent  day,  in  the  said  Term  (a), 
Pickering  moved  for  a  new  writ  of  certiorari  to  issi 
in   this  case   in  pursuance  of  the  former  application 
Easter  Terra,  1842,  upon  affidavits,  shewing  that  the  ju 
tices  on  whom  the  notice  was  served,  were  present  wh< 
the  order  was  made ;  that  the  respondents  were  aware 
the  fact,  and  that  the  delay  which  had  occurred  between  tl 
hearing  the  appeal  in  January,  1842,  and  its  settlement 
June,  1843,  had  arisen  from  the  obstructions  oflered  by  tl 
respondents  themselves.     The  difficulty  was,  that  the  sti 
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writ  to  issue  within  that  time;  but  only  that  it  should  be       1814. 
applied  for,  the  present  ease  did  not  fall  within  the  statute.      R^^j^JT"^ 
In  the  cases  that  had  been  decided  on  this  point,  an  ap-  ,  ,    »• 

Inhabitaiiti  of 
plication  had  not  been  made  within  the  siz  months.  Rex  v.   CABTwomTH. 

The  Justices  of  Sussex  (a).  Rex  v.  Bloxam  (4),  Reg.  v.  The 
Inhabitants  of  St.  Mary^  fVhitechapel  (c).  The  case  of  Rex  v. 
Rattislaw  (<f ),  might  seem  to  be  against  this  application,  but 
the  decision  there  turned  upon  a  different  ground,  and  it 
was  not  necessary  to  decide  the  present  point  It  was  un- 
doubtedly true,  that  the  general  rule  was,  that  the  Court 
would  not  grant  a  second  application,  where  the  party  had 
previously  applied  on  insufficient  materials,  as  in  Reg.  v. 
The  Manchester  and  Leeds  Railway  Company  («),  but  this 
rule  was  sometimes  departed  from  under  the  pressure  of 
special  circumstances.  There  had  been  no  laches  in  the 
present  case  on  the  part  of  the  appellants.  The  affidavit 
was  in  the  usual  form,  and  it  was  the  first  time  such  an 
affidavit  had  been  decided  to  be  bad. 

Cur.  adv.  vult. 

Pattbson,  J.,  afterwards  delivered  judgment  (/). — I 
have  consulted  with  the  other  Judges  who  heard  the  argu- 
ment on  the  validity  of  the  prior  writ,  and  we  are  all  of 
opinion  that  you  cannot  by  possibility  attach  this  motion 
to  the  former  proceedings.  We  must,  therefore,  consider 
you  as  now  making  a  new  motion,  which  not  being  within 
the  six  months  as  required  by  the  statute,  is  therefore  bad. 
The  only  mode  by  which  any  other  conclusion  could  be 
arrived  at,  is  by  supposing  the  application  to  have  been 
made  within  the  six  months,  and  the  writ  to  issue  upon 
that  application  after  their  expiration ;  but  in  order  to  do 

(a)  ]  M.  &  S.  631.  id)  Ubi  supra. 

(b)  i  Ad.  &  KU.  386 ;  See  S.  C.  (e)  8  Ad.  &  Ell.  413 ;  See  S.  C. 
3  N.  &  M.  385.  3  N.  &  P.  439. 

(e)  Reported  in  2  Dowl.  N.  S.  (/)  In  Michaelmas  Term,  1843. 
964. 
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1S44.  ^    tbia,  we  must  ny,  that  the  original  motioo   is  oonni 

with  the  present  application.     TUs,  however,  we  o 

do,  as  that  motion  was  made  on  insufficient  material 

Cauvobih.  consequently  fiuled,  and  haying  fiuled  it  is  gone  altoge 


of 


Rule  refusi 

Subsequently,  in  the  present  Term  (a), 

Pickering  moved  for  a  mandamus  to  the  Justices  oj 

West  Ridii^  commanding  them  to  hear  and  determine 

^  appeal ;  or  for  a  procedendo  to  issue  to  carry  back  the  c 

&C.  to  the  sessions.    It  was  submitted,  that  the  Court  w 

grant  a  mandamus  to  the  sessions  to  hear  the  appei 

their  order  confirming  the  order  of  removal  subject 

.   I  I  special  case,  was  no  decision  on  the  appeaL     In  R 

'  Justices  of  Suffolk  (6),  which  was  a  case  where  the  Qui 

Sessions  had  confirmed  an  order  of  removal,  subject 
]  case   for  the  opinion  of   this   Court,    and   no   case 

i  subsequently  submitted,  the  Court  granted  a  mandai 

commanding  the  sessions  to  enter  continuances  and 

I  the  appeaL     And  Mr.  Justice  Parke  there  says,  ^'  I  ti 

a  mandamus  ought  to  go  to  the  justices  to  enter 
tinuances  to  bear  the  appeal,  for  they  have  not  abeoli 
decided  it."  [Wiffhtman,  J. — But  there,  no  special 
was  stated  for  the  opinion  of  this  Court.  The  jus) 
could  not  agree  upon  the  terms  in  which  it  shoulc 
drawn  up.]  At  any  rate,  this  Court  will  gran 
procedendo  to  take  the  order  on  the  appeal  and 
removal  back  to  the  sessions. 

WiGHTMAN,  J. — The  application  for  a  mandamus  cai 
be  granted.  The  case  of  Rex  v.  Justices  of  Suffbl 
distinguishable,  as  in  that  case  there  was  a  default  on 
part  of  the  justices;  they  neither  came  to  a  decision, 
stated  a  case.     But  here,  the  justices  can  do  no  more  t 

(a)  Id  the  Bail  Court,  before  fVtghlman,  J. 

(b)  1  Dowl.  163. 
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they  have  done,  and  it  is  not  their  &ult  if  the  case  is  not        1844. 
heard  and  determined.     This  application  is,  in  fisust,  but  a       r^^JJ^ 
circuitous   way .  of  obtaining  that,  which  cannot  be  had  f* 

IlllUllllt&lltS  of 

directly.     As   to  the  procedendo  to  carry  back  the  pro-    Caetwobth. 

ceedings  to  the  sessions,  I  see  no  reason  why  it  should  not 

issue. 

Rule  for  a  mandamus  refused. 

Rule  nisi  for  a  procedendo. 


POMFRET  V.  COTTRELL. 

If  HITEHURST  had  obtained  a  rule,  to  shew  cause  AiBclft?iu  on 
why  a  suggestion  should  not  be  entered  on   the   roll   to  Jaought^^be 

deprive  the  plaintiff  of  costs,  under  the  Hales  Owen  Court  o^^t^ined  to 
*  '  enter  a  sug- 

of  Uequests'  Act.  gestioo  on  the 

roll,  to  depriTO 
plaintiff  or 

Atkinson  shewed  cause,  and  contended  that  the  affidavits  ^JJ^  of^j^* 

were    insufficient,    because    they   did    not    negative    the  qo«»te'Act, 

•  need  not  no- 

exceptions  in  the  statute.     They  stated  in  substance,  that  gatire  tbe  ex- 

thc   action   was   brought  for  a  sum   under  5/.;  that  at  j^iSld^^oo,  ^ 

the  time  of  the  commencement  of  the  action,  defendant  «>ntf>n«i»» 

profiao  of  toe 

was  within  the  jurisdiction  of  the  Court,  and  liable  to  be  act.    It  is  tnf- 

summoned  before  it ;  but  did  not  negative  the  exceptions  appear  on  the 

in  the  act,  especially  that  of  "a  balance  of  an  account,^  SS^e^fStis 

to  which  it  was  expressly  provided  by  the  terms  of  the  indortedfora 

act,  that  the  jurisdiction  therein  created  should  not  extend,  that  nhichtbe 

It  was    contended,   therefore,    that    the  affidavits    were  and^^^^ebe 

defective.     For  if,  by  this  statute,  as  by  some,  the  want  Jj{J^|J?°**|J^* 

of  jurisdiction   must    be    pleaded  specially,   a  plea    not  the  sum  is  one 
...  .  11111  1    recoverable  in 

negativing  these  exceptions    would    be  bad  on  general  the  Court  of 
demurrer,  Sandall  v.  Bennett  (a);  and  this  affords  a  true  *^"®**^ 
test  of  the  substantial   goodness  or  insufficiency  of  an 
affidavit. 


(a)  2  Ad.  &  EIL  204 ;  See  S.  C.  4  N.  &  M.  89 ;  3  Dowl.  294. 
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CASKS  ON   POINTft  OF    PHACTICE,    Q,    B. 

IVhitehurst^  in  support  of  the  rule.    The  writ  is  indc 
for  2/.  15*. J  and  it  is  positively  sworn  in  our  afBdavits, 
the   debt    for    whieh   thb  action   m  brought,   is   a 
recoverable  in  the  Court  of  Requests. 


Williams,  X — I  think  that  is  sufficient- 


Rule  absolu 


Tlie  return  to 

anritofhabcfts 
corpus  set  oat 
ft  ir«rr»nt  of 
eommitmcot^ 
purporting  to 
tw^itc  an  order 
of  quarter 
besaions  con-' 
firm  lug  a  coQ* 
miction  uuder 
tbo  9  Goo.  4, 
C,  69, «.  I, 

tthe  Night 
'oBcbiog 
Act,)  which 
ftdijuNlffed  tb« 
offciidorv  ''  to 
find  luretieB 
by  recogni^ 
Eanco  tbat  each 


In  re  Henby  Reynolds  and  Another. 

On  the  return  to  a  writ  of  habeas  corpus  to  1 
up  the  bodies  of  Henry  Reynolds  and  Edward  Hodj 
being  filed  and  read^ 

Pashley  moved  that  the  prisoners  be  discharged* 
return  was  in  the  following  terms: — 
West  Riding  1  ^^  ^^^  Chriaimas  General  Quarter  Sei 
of  >of  the   Peace    of   our    Lady   the   Qi 

lorkshire,    J  holden  at  Knaresborough,  in  and   foi 
West    Riding  of  the  county  of  York,   &c.|   beforej 
Upon  hearing  the  appeal  of  Henry  Reynolds,   of 
Delghton,    in    the  said    Ridings   labourer,    and    Ed 
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Reynolds  and  Edward  Hodgson,  within  six  calendar  months        1844. 

then  last  past,  to  wit,  on  the  30th  day  of  November,  in  the        j^J^J^""^ 

year  of  our  Lord,  1843,  in  the  night  of  the  fame  day,  that       Henry 

is  to  say,  between  the  first  hour  after  sunset  on  the  29th   and  Aaotber. 

day  of  the  said  month  of  November,  and  the  beginning  of 

the  last  hour  before  sunrise  on  the  succeeding  day,  to  wit, 

about  the  hour  of  two  o'clock  in  the  morning  of  the  said 

30th   day  of  November,  in  the  year  aforesaid,  at  the 

township  of  Wetherby,  in  the  said  Riding,  by  night  as 

aforesaid,  did  unlawfully  and  wilfully  enter  into  certain 

enclosed  land  of  one  Richard  Fountayne  Wilson,  Esquire, 

called  Sand  Beck  Wood,  there  situate,  and  were  then  and 

there  unlawfully  in  the  said  land,  each  of  them  with  a 

certain  engine  or  instrument  called  a  gun,  for  the  purpose 

of  then  and  there  taking  and  destroying  game,  contrary  to 

the  form  of  the  statute  in  that  case  made  and  provided ; 

And  they,  the  said  justices,  did  adjudge  the  said  Henry 

Reynolds  and  Edward  Hodgson  for  their  said  first  offence, 

to  be  imprisoned  in  the  House  of  Correction  at  Wakefield, 

in  and  for  the  said  Riding,  and  there  kept  to  hard  labour 

for  the  period  of  three   calendar  months,    and    at  the 

expiration  of  such  period,  to  find  sureties  by  recognizance, 

each  of  them  in  the  sum  of  ten  pounds,  and  two  sureties 

in  the  sum  of  five  pounds  each,  or  one  surety  in  the  sum 

of  ten  pounds,  conditioned  that  each  of  them,  the  said 

Henry  Reynolds  and  Edward  Hodgson,  should  not  offend 

again  for  the  space  of  one  year  next  following ;  And  the 

said  justices  did  further  adjudge,  that  each  of  them,  the 

said  Henry  Reynolds  and  Eldward  Hodgson,  in  case  they 

should  not  find  such  sureties  as  aforesaid,  should  be  further 

imprisoned  and  kept  to  hard  labour  in  the  said  House  of 

Correction,  for  the  space  of  six  calendar  months,  unless 

such  sureties  should  be  sooner    found  :   It  is    ordered, 

adjudged,  and   determined,   that  the  said  conviction  be 

affirmed ;  and  that  the  said  Henry  Reynolds  and  Edward 

Hodgson,  shall,  for  their  said  first  offence,  be  imprisoned 

in  the  House  of  Correction  at  Wakefield,  in  and  for  the 
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said  Riding,  and  there  kept  to  hard  labour  for  the  j 
of  three  calendar  months,  and  at  the  expiration  of 
period,  shall  find  sureties  by  recognizance,  each  of  th 
the  gum  of  ten  pounds,  and  two  sureties  in  the  sum  o 
pounds  each,  or  one  surety  in  the  sum  of  ten  pc 
conditioned  that  each  of  them,  the  said  Henry  Rej 
and  Edward  Hodgson,  shall  not  offend  again  for  the 
of  one  year  then  next  following.  And  it  is  fi 
ordered,  adjudged^  and  determined,  that  each  of  thet] 
said  Henvy  Reynolds  and  Edward  Hodgson,  in  esse 
shall  not  find  such  sureties  as  aforesaid,  shdl  be  ft 
imprisoned  and  kept  to  hard  labour  in  the  said  Ho( 
Correction,  for  the  space  of  six  calendar  months,  i 
such  sureties  shall  be  sooner  found. 
To  Mr.  EowARB  Shepperd,  \  By  the  Court, 

Keeper  of  the  House   of  >         Benjaion  Dixo» 
Correction,  at  Wakefield.  )  Deputy  Clerk  of  the  I 

It  is  submitted,  that  this  return  must  be  quasbe 
The  9  Geo*  4,  c,  69,  s,  I,  under  which  this  convictic 
taken  place,  enacts,  that  the  offender  *•  shall,  upon 
Tiction  thereof  before  two  justices  of  the  peac 
committed  for  the  first  offence,  to  the  common  gi 
House  of  Correction  for  any  period  not  exceeding 
calendar  months,  there  to  be  kei 
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Reynolds  and  Eldward  Hodgson  shall  not  offend  again/'  &c.        1844. 
The  other  defect   is,  that  they  are  to  find  sureties  "  not         j^'^^"^ 
to   offend    again,"  generally;    whereas  the    statute  only       Henby 

1         .  1  .    .  ...  rr        J  •       n        REYNOLDS 

authorizes  the  requuing  secunty,  ^^  not  to  so  offend  again,     and  Another. 

So  that  although  the  prisoners  might  offer  to  give  such 

surety  by  recognizance  as  the  statute  points  out,  the  gaoler, 

under  this  warrant,  must  refuse  to  release  them.     There 

was  a  case  before  Mr.  Justice  Pattesan,  In  re  Fletcher  (a), 

where  the  warrant  of  commitment  directed  the  party  to  be 

imprisoned  "for  the  period  of  three  calendar  months;''  and 

the   warrant  was  without  date.     And  in  that  case,  Mr. 

Justice  Patteson  decided  that  the  warrant  was  bad,  inasmuch 

as  that  the  gaoler  could  not  tell  how  long  he  was  to  detain 

the  prisoner,  since  there  was  no  date.     \_Wtghtmany  J. — 

That  case  seems  in  point,  for  the  period  of  imprisonment 

is  equally  uncertain  here,  the  gaoler  being  authorized  to 

detain  them,  till  they  give  sureties,  which  the  law  does  not 

require  of  them.] 

HaU,  with  whom  was  Picheringy  was  called  on  to  support 
the  return.  [  Wiffhtman,  J. — What  do  you  say  to  the  terms  of 
the  recognizance  being  "  not  to  offend  again  ?"]  In  this  case 
it  will  be  seen,  this  conviction  has  been  confirmed  on  appeal. 
[Wiffhtman^  J. — I  can  scarcely  gather  that  from  the  terms  of 
the  return].  It  is  so  stated, — "  that  the  said  conviction  be 
affirmed."  Then  arises  the  question,  where  a  conviction 
appears  faulty,  but  has  been  affirmed  on  appeal,  whether  the 
party  objecting  should  not  bring  in  the  conviction*  [  Wight" 
man,  J. — There  may  be  cases  in  which  it  would  be  so ;  but 
here,  the  defect  is  not  only  in  the  conviction,  but  in  the 
warrant  to  the  gaoler  for  keeping  the  prisoners.  This  is 
not  a  case  where  the  offence  is  not,  perhaps,  sufficiently 
distinctly  stated.  Here  it  is  the  period  of  punishment 
that  is  improperly  stated].     By  the  3  Geo.  4,  c.  23,  s.  3, 

(a)  Since  reported.  Ante,  p.  726. 

VOL.  L  III  D.   &  L. 
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after  appeal  and  affirmaijoo  of  conTictioii,  "it  ria 
aftervranb  be  sec  asade  or  vBcaled  id  conseqneiioe  < 
de&ct  of  fiirm  whateveT,  bot  tbe  eoTutmctioii  ebaD  b 
a  &ir  and  liberBl  eociFtructkm  as  will  be  agreeable 
justice  of  tbe  case<'  Therefore,  if  the  defect  i 
convictioD  be  aided  hT  this  etatate,  then  that  abo 
eomnirtJiieat  most  be  so  loo,  for  the  warrant  of  eoromi 
most  follow  tbe  teniis  of  tbe  convictioo.  [l^^^kiwum 
YeB,  bul  if  so,  th^  coniiclion  also  would  be  bod,  as 
not  defect  of  form.]  It  is  submitted,  that  the  stmtii 
the  present  case,  imposes  the  recognizance,  and  tbe  ji 
were  not  botmd  to  order  it;  and  if  soj  that  part  < 
commitment  is  immatenal.  [W7^/i/inafl,  X — Doe 
form  of  convictioti  given  by  the  statnte  contain  it  f] 
it  does.  We  contend,  however  that  the  partj  seeki 
discharge  the  warrant  of  commitment,  should  brtoj 
conviction  before  the  Coon ;  Mej:  v,  EhtxU  (a).  Tfa« 
of  /?«F  V,  MeUar  {b)j  shews,  that  where  tie  certiorari  is 
away  from  a  defendant,  he  may  still  bring  the  con? 
l>efore  the  notice  of  the  Court,  by  producing  a  co| 
which  he  is  entitled  at  common  law,  verified  upon 
\JViffhtman^  J>— Prima  facie,  IB  not  the  conviction,  ffi 
it  is^  set  out  in  the  warrant  of  commitment,  and  iJ 
wi&b  to  shew  it  otherwide^  should  you  not  produce  il  7 
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cognizances  not  "to  offend  again**  generally;  for  even  if       1844. 
these  words  be  taken  to  apply  simply  to  offences  against        j^^ 
that  act,  the  difficulty  would  present  itself,  that  more  than     ^^^^^ 
one   offence  is  there  enumerated     The    question    then   and  Another, 
arises,  is  this  a  defect  of  form  or  of  substance  ?    I  think 
the  latter,  and,  therefore,  the  statute  which  has  been  cited, 
applying  merely  to  defects  of  form,  the  objection  is  not 
cured.     The  conviction  is,  therefore,  bad,  and  prim&  facie, 
I  think  I  must  take  the  conviction  to  be  such  as  it  is 
recited  in  the  warrant  of  commitment     It  is  for  those  who 
assert  it  to  be  in  a  different  form,  to  bring  it  before  the 
Court.     Independently,  however,  of  the   conviction,   the 
objection  arises  upon  the  face  of  the  commitment,  that  it 
authorizes  the  gaoler  to  require  recognizances,  which  the 
statute  does  not  warrant.     This  might  subject  the  parties 
to  a  longer  term  of  imprisonment  than  the  law  permits. 
The  return  is,  therefore,  bad,  and  the  prisoners  must  be 
discharged. 


The  Corporation  of  Saltasu  v.  Jackman. 
The  same  against  nine   other  defendants  in  nine  other 

actions. 

JijRSTOfV  had  obtained  a  rule  in  Michaelmas  Term  Thepltiotiffii 
last,  calling  on  the  plaintiffs  to  shew  cause  why  the  above  ^en  le^oilte 
action   and  nine  others  brought  by   the  same  plaintifis  ^^^1^' 
against  different  defendants,  should  not  be  consolidated,  tumpsitagainsi 
The  declaration,  which  was  the  same  in  substance  in  all  defcDdiiDtt,for 
the  actions,  was  indebitatus  assumpsit,  "  for  51.  for  certain  ^IJ^n^  *' 
tolls,   i)ort   dues,   anchorage,   buoyage,   and   other  duties  S?^**'^*'^^ 
before  that  time,  and  then  due  and  of  riirht  payable  and  other  duties, 

^        *^^  alleged  to  be 

incurred  by 
thorn  individually,  as  commanders  of  their  respective  veiscls :    ffeld,  that  the  Court  had  no 
power,  at  the  request  of  the  defendants,  to  consdidate  the  above  actions ;   although  it  was 
sworn  that  the  actions  were  brought  in  respect  of  the  same  right,  and  that  the  trial  of  one  would 
decide  the  right  in  all 

I  I  I  2 


or 
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^vwciuiK*    *sn*nL     Mr^:i:i»    ^rg-**^    ss^srm. 

t  ^^Cflff'iTJt  tiiC    c.3tr»^::   T*9Ee-I :  *"'':g   the  iceil   smc 

Af^v^it  T«r>:(,  c?jd  b&caae  due  od  d^&mit  oocniofs 
«  4iff*T*rr.i  pe7y>if :  loA  tL«  ie  erideDoe  inxended  u 
ftdritftf^  <vj  tLe  part  of  the  jMiintiff  in  tiie  sud  aer 
ii^,li//r«S   ▼«rie<   m  reginls   the   sud   sercnl  defeDdao 


Jackman. 
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From  the  very  nature  of  the  actions,  this  must  be  so.  1844. 
The  demand  is  for  port  dues,  anchorage,  and  buoyage.  ^^  "^^ 
These  are  three  separate  charges,  so  that  one  or  all  may  be  Corporation 
proved.  They  extend  over  a  large  tract  of  river,  so  that 
the  demand  in  one  case  may  be  for  a  vessel  which  has 
been  at  the  quay,  in  another,  for  a  vessel  that  has  merely 
passed  a  buoy  without  coming  to  anchor,  such  act  making 
her  liable  for  what  is  technically  termed  "buoyage." 
Thus,  these  actions  are  against  separate  parties,  in  respect 
of  separate  ships,  at  separate  times,  and  in  separate  places, 
incurring  separate  charges.  In  ejectments,  to  which  the 
present  cases  have  been  likened,  the  Court  exercises  a 
peculiar  jurisdiction  in  respect  of  their  being,  as  it  is 
termed,  the  creatures  of  the  Court  But  even  in  that 
form  of  action,  the  Court  will  not  interfere  unless  the  title 
be  the  same,  and  the  subject  matter  in  dispute  the  same. 
The  other  class  of  actions  in  which  the  Court  sometimes 
exercises  the  power  of  consolidation,  namely,  policies  of 
insurance,  are  also  on  a  different  footing ;  for  there,  there 
are  several  defendants  it  is  true,  but  only  one  contracts. 
And  the  case  of  3PGreffor  v.  Horsfall  (a),  is  an  authority 
to  shew,  that  when  two  actions  are  brought  by  the  same 
pliuntiffs  against  different  defendants  on  different  policies 
of  insurance  on  the  same  ship,  the  Court  will  refuse  to 
consolidate  them  at  the  instance  of  the  defendants,  without 
the  consent  of  the  plaintifis.  Besides,  even  if  the  Court 
had  the  power,  they  would  not  exercise  it  on  the  present 
occasion,  as  the  facts  stated  in  the  plaintiff's  affidavits 
clearly  shew,  that  the  defendants  and  others  are  combined 
together,  not  for  the  &ir  and  legitimate  purpose  of  trying 
the  pliuntiff's  legal  right  to  these  dues,  but  in  order  to 
successfully  evade  their  payment  by  the  most  vexatious  and 
improper  means. 


BarstoWf  in  support  of  the  rule.     APGregar  v.  Horsfall 
(a)  3  M.  &  W.  320;  See  S.  C.  6  Dowl.  338. 
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is  not  in  point  There  a  Judge  at  Chambers  had  ordei 
the  plaintiff  to  try  one  action  first,  and  abide  by  the  eve 
without  giving  him  the  option  which  he  would  select,  a; 
the  Court  held  the  order  irregular.  In  the  present  ca 
the  Court  has  authority,  for  here  it  is  the  same  essent 
cause  of  action.  No  doubt  the  ships,  and  dates,  and  plac 
may  vary,  but  it  is  the  right  of  the  plaintifis  which  is  t 
same,  and  which  is  sought  to  be  enforced  with  trifli 
variance  as  to  circumstances  not  altering  the  right  agaii 
each  of  the  defendants.  The  Court  can,  at  least,  order  t 
plaintifis  to  try  only  one  action  at  first,  even  if  th 
refuse  to  make  them  abide  by  the  event.  Rex  v.  Cousins  (. 
Sharpe  v.  Lethbridge  (6). 


Williams,  J. — I  certainly  think  that  the  first  questi 
which  I  have  to  consider  is,  whether  I  have  any  authori 
at  all  ?  The  two  instances  cited,  in  which  the  Court  ¥i 
interfere  to  compel  a  plaintiff  to  consolidate,  are  perfect 
fisimiliar;  actions  of  ejectment,  of  which  Lord  Kenyan^  < 
one  occasion,  consolidated  thirty-seven  (c),  because  they  \ 
depended  upon  the  same  title,  and  might  be  tried  by  t 
same  record ;  and  actions  on  the  same  policy  of  insuran 
against  various  imderwriters.  The  difficulty  I  have,  on  tl 
present  occasion,  is,  to  see  that  all  these  parties  could  ' 
proceeded  against  ig  a  single  action.     I  do  not  think  tt 
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ensue.  Although,  therefore,  I  might  have  had  a  wish 
that  some  terms  might  have  been  arranged  between  the 
parties,  I  have  no  power  to  make  any  order,  and  the  rule 
must,  therefore,  be  discharged. 

Rule  discharged  (a), 
(a)  See  Anderson  v.  Towgood^  1  Q.  B.  245. 


1844. 

^— V ' 

Tlie 
Corporation 
of  Salt  ASH 

9. 

Jackman. 


The   Queen  against  Richard   Shortridqe,  and 
F.  W.  RoxBY,  Esquires. 

A«  TEMPLE  had  obtained  a  rule  in  Michaelmas  Term  A  society  was 
last,  calling  on  Richard  Shortridge,  Esq.,  and  James  Wardle  entitled,  **  the 
Roxby,  Esq.,  two  of  her  Majesty's  justices  of  the  peace  in  ^JJestmeL^t*^ 
and  for  the  county  of  Durham,  to  shew  cause  why  a  writ  of  Jricndly  Loan 

,  ,  .         Society,"  the 

mandamus  should  not  issue,  directed  to  them,  commanding  rules  of  which 
them  to  proceed  to  hear  and  determine  the  complaint  of  JJ^  an/cn-'^" 
the  South  Shields  Friendly  Loan  Society  (a)  against  John  ""^x^'^  ^^ 
Scott  of  South  Shields,  labourer,  for  not  paying  the  sum  justices  at 
of  4/.  13«.  pursuant  to  the  stat  10  Geo.  4,  c.  56,  and  4  &  5  sions  ander  the 
Wm.  4,  c.  40(6).     The  circumstances,  as  disclosed  upon  ciety^Act^ 
the  affidavits  of  John  Strachan,  the  secretary  of  the  society,  0<>  G^eo.  4.  c. 
appeared  as  follows.     A  society  of  the  above  name  was  Wm.  4,  c.  40.) 
established  at  South  Shields  in  1841,  of  which  the  above  proyisionin 
named  John   Scott  became  a  member  in  November,  in  l^^^the 
the  same  year.     The  rules  and  regulations  of  this  society  5*>J«c^  ?^  '^; 

^  ^  'f    formation  of 

the  society,  but 
the  proceeding  before  the  ma-  by  rule  7, 

ffistrates,  the  "  Eeonoroical  Loan  certa>?  »«*>- 
c     .  ^    „  scnptions 

Society."  ^ere  to  be 

(6)  The  rule  was  drawn  up,  periodically 
"upon  notice  to  be  riven  to  the  P«d.«idhy 

•i  t  1.     o     **fi  rules,  the 

said  John  Scott."  members  of 

the  society 


(a)  In  the  affidavit  of  the  se- 
cretary, and  in  the  heading;  of 
the  rules  of  the  society,  it  was 
thus  styled ;  in  those  of  the  de- 
fendants, it  was  called,  the  "  In- 
vestment Loan  Society,"  and  in 


were  to  be  entitled  to  certain  loans  in  respect  of  each  share  they  held,  **  the  priTile^e  of  receivinfi^ 
the  same  to  be  by  drawing  lots,  or  in  any  other  manner  the  committee  might  determme,"  on  which 
interest  at  5^  per  cent,  was  to  bo  paid.     It  was  sworn  by  the  a£BdSiTit8  on  the  part  of  the 
defendants  that  in  actual  practice  the  loans  were  made  to  the  highest  bidder. 
Held,  that  the  society  was  not  within  the  Friendly  Societies'  Aets. 


SM 
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were  certified  by  Mr.  Tidd  Prstt,  the 

to  certify  the  roles  of  Smugs  Banks,  in  the  faOam 

fimn: 

^I  hereby  certify  that  the  foregoing  rules  are  in  confivin 
to  law  and  with  the  prorisioos  of  the  act,  10  Geo.  A,  c  < 
as  amended  by  4  &  5  Wm.  4,  c  4a 

Jobs  Tidd  Fsa* 
the  barrister  appointed  to  certify  the  mles  of  Sarb 

Banks. 

Lamdam,  7  th  SepL  1841/ 

And  these  roles  were  allowed  and  confirmed  by  an  on 
of  the  justices  at  the  General  Qoarter  Sesnoos,  at  Dorhs 
on  the  second  of  October  in  the  same  year.  The  affids 
went  on  to  state,  ^*  That  Francis  Mason,  ChristopI 
McDonald  and  Hugh  McColl,  were  duly  appointed 
bitrators  at  the  first  meeting  of  the  said  society  after  t 
enrolment  of  the  smd  rales  and  regulations,  and  that  Jo 
Liddell  Robertson  and  George  Gibson  were  appoint 
trustees  of  the  said  society.'*  *'  That  one  John  Scott 
South  Shields  aforesaid,  labourer,  was  a  bona  fide  meml 
of  the  said  society,  and  obtained  a  share,  yalue  fiftc 
pounds,  on  the  30th  day  of  Noyember,  1841,  and  gaye  \ 
joint  promissory  note  as  security  for  the  same.  And  tl 
deponent  further  saith,  that  the  note  herein  set  forth  u 
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deponent,  refused  payment  thereof     That  a  notice  to        1844, 
appear  before  the  above-mentioned  arbitrators  was  served    xhe  Qurkn 
on  him,  commencing,  "  We,  the  undersigned,  being  three        apaimt 
of  the  arbitrators  duly  appointed  in  conformity  with  the    and  Another, 
rules,"  &C.     On  his  non-appearance  on  the  appointed  day, 
an  award  was  made,  on  the  16th  of  May,  1843,  ordering 
him  to  pay  the  said  sum  of  4L  ISs.     It  commenced,  **  We, 
the  major  part  of  the  arbitrators,  duly  appointed,"  &&,  and 
was  signed  by  the  three  above-mentioned  arbitrators.  That 
notice  of  the  award  was  given  to  Scott,  and  that  he  refused 
to  pay.     Whereupon  application  was  made  to  the  above- 
mentioned  justices,  who  refused  to  adjudicate  in  the  matter, 
and  upon  this  refiisal  the  present  application  was  founded. 
The  rules  of  the  society  were  set  forth  in  the  same  affidavit, 
and  were  entitled,  **  Rules  and  Regulations  to  be  observed, 
performed,  and  kept  by  each  and  every  member  of  the 
Investment  Friendly  Loan  Society,  established  at  Mr.  John 
Strachan's,  Temperance  Hotel,  Market  Place,  South  Shields, 
in  the  county  of  Durham.'*     Of  these,  the  following  only 
need  be  given : 

Rule  1,  "Any  person  wishing  to  become  a  member  of 
this  society,  shall  be  proposed  and  seconded,  and  if  approved 
of,  such  member  shall  pay  the  subscription  then  due,  and 
also  the  accumulated  profits  realized  on  each  share  at  the 
time  of  his  entry.  Also  members  taking  up  new  shares 
must  pay  the  accumulated  profits  realized  on  each  share  at 
the  time  such  new  shares  subscribed  for." 

Rule  4,  provides,  •*  That  the  affairs  of  the  society  are  to 
be  conducted  by  a  committee  of  six  members,  viz.,  a  pre- 
sident, two  trustees,  a  clerk,  and  two  stewards ;  three  to  be 
a  quorum." 

Rule  7,  "  Every  member  shall  continue  to  pay  into  this 
society,  every  lunar  month,  the  sum  of  ten  shillings  for 
each  share,  and  five  shillings  for  each  half-share,  together 
with  all  interest,  fines,  and  forfeiture,  until  the  society  is 
terminated.  Any  member  neglecting  or  refusing  to  pay 
his  subscription,"  &c.,  to  be  subject  to  certain  penalties. 


-t '    »  die  mi 

J  amiiniBfi 
3e  ay  ' ' 

r  desezniuie:.  Eve 
pay  juesac  jc  3ie  rau  it  riv^  pf^mutt  per  ee 
fir  ±e  vaatkej  iie  reeemsL  die  uayiuBit  of 

hai  been  ailoced  oi  aim  or  odierwiae  imumim  li.  mod,  it 
be  giHinnggfi  tn  'im.  paid  every  imodily  ngefiiiit  nigjic 
die  focxecv'f  fimdor  onol  ***'^  jnen  Ibb  liem  lumBiefiBd 
<9K  Aiiiflie  ^leil  hoc  ec  any  dme  he  taken  bj  aoeaib 
«iuil  immefiiaceiy  be  beflnced  iit.  md  wtHxmoever  tfac 
lawi  dufl  &il  tn*  «ciL  member  AaSL  be  cpoipeQed  id  i 
mm  of  die  lame,  and  maH  pay  all  hiceresc.  finea^  and 
feimres  which  may  acenK  upon  die  aune.^  &c. 

Rale  Mlt  ^  Memben  wno  haive  drawn  or  odiei 
heeome  endded  to  rheir  money.  sfaaQ  hare  die  am 
thereof  arl^anceii  to  rhem  open  pro«iocxn^  proper  sec 
or  bondfloien,  who  ihaii  be  mem:/en.  i  to  the  sacis&cti 
the  committee  &r  the  payment  of  the  remainder  o\ 
AubHcripcioniiy  latere^  tioe>.  and  lbrfeitures»  which 
accrue  upon  the  same,"  &c. 

Riile  16,  ^  In  case  of  dispute  between  this  society 
any  member  or  person  claiming  on  account  of  a  men 
reference  shall  be  made  to  arbitration  pursuant  to 
10  Geo.  4,  c.  .56,  a.  27.  At  the  first  meeting  of 
society  after  the  enrolment  of  these  mles^  fi^e  arbitn 
shall  be  named  and  elected,  none  of  them  being  direct! 
indirectly  beneficially  interested  in  the  funds  of  the  aoc 
and  in  each  case  of  dispute,  the  names  of  the  arbitn 
shall  be  written  on  pieces  of  paper,  and  (daced  in  a  bo 
glaas,  and  the  three  whose  names  are  first  drawn  bj 
complaining  party,  or  by  some  on  hb  or  her  behalf  shal 
the  arbitrator  to  decide  the  matter  in  dispute." 

()n   the    part  of   John   Scott,   several   affidavits   i 
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filed,  shewing  the  purposes  and  modes  of  proceeding  1844. 
adopted  by  this  society.  The  following  extracts  are  from  xh©  QuEnt 
the  a£Sdavit  of  Thomas  Harrison,  one  of  the  members.  „  affainst 
The  rest  were  m  similar  terms.  **  That  the  manner  of  and  Another, 
conducting  the  business  of  the  said  society  was  as  follows : 
Any  person  could,  at  any  time,  be  admitted  a  member, 
on  being  approved  of  by  a  majority  of  members  present ; 
and,  on  paying  the  amount  of  the  monthly  subscrip- 
tions then  due,  calculating  from  the  commencement  of  the 
society,  would  be  immediately  entitled  to  bid  for  and  buy  a 
share  of  the  said  society's  monies,  nominally  called  a  fifteen 
pounds  share,  ftc."  ^^  That  the  monies  or  funds  were  created 
by  every  member  of  the  society  paying  into  the  hands  ot 
the  stewards,  a  monthly  subscription  of  ten  shillings  upon 
each  share,  and  five  shillings  upon  each  half  share,  together 
with  certain  sums  as  fines,"  &c.  '^That  any  members 
whose  subscriptions  were  paid  up  at  the  first  or  any  monthly 
meeting  of  the  said  society,  was  entitled  to  bid  for  and  buy 
a  share,  nominally  called  a  fifteen  pound  share  out  of  the 
monies  then  collected,"  &c.  "  That  the  mode  of  selling  a 
share  was  in  the  following  manner,  that  is  to  say,  at 
nine  o'clock  in  the  evening  of  a  monthly  meeting,  the 
president  announced  to  the  members  then  assembled,  the 
amount  of  money  or  subscriptions  paid  into  the  society  that 
night,  which  would  then  be  sold  to  the  member  who  was 
the  highest  bidder,  after  three  successive  secret  biddings 
had  taken  place;  the  stewards  of  the  society  then  gave 
three  slips  of  paper  to  each  person  in  the  room,  whose  sub- 
scriptions were  paid  up,  when  each  individual  wrote  upon 
the  same  the  amount  of  premium  or  bonus  he  would  give 
for  the  preference  of  having  the  loan ;  the  papers  containing 
the  bidding  were  then  handed  to  the  president,  who  an- 
nounced the  highest  sum  bid  the  first  time,  omitting  the 
name  of  the  bidder.  The  same  course  was  gone  through  a 
second  and  third  time,  and  a  premium  or  bonus  of  six  or 
seven  pounds  was  often  forced  from  poor  members  who  might 
be  in  great  want  of  money,  as  many  members  who  were  mere 


860 


CASES  ON  POINTS  OF   PRACnCK,   Q.    B. 


1844. 

^ V ' 

ThaQtJKKN 
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wad  Another. 


speculators  in  this  and  similar  societies  bad^  by  this  i 
of  selling  shares,  an  opportunity  of  forcing  up  the  prec 
on  the  first  and  second  biddings,  without  any  one  bu 
president  knowing  who  was  doing  so,  as  the  name  o: 
highest  bidder  was  only  announced  on  the  third  or 
bidding,  the  amount  of  bidding  only  being  announce 
the  first  and  second  biddings.  That  the  amount  of  prec 
or  bonus,  say  6L9  was  then  deducted  from  the  noi 
loan  of  15/.,  and  the  balance  of  9L  paid  to  the  bom 
upon  himself  and  two  other  persons  signing  a  note  fo 
repayment  of  15t,  with  interest,"  &c.  "That  the 
chaser  was,  frt>m  that  time,  compelled  to  pay  interest 
15/.,  (although  he  never  received  any  such  sum,)  a1 
rate  of  Is.  ScL  per  month,  during  the  remainder  of  the 
the  society  might  continue  and  had  to  pay  the  said  1^ 
monthly,  as  interest,  when  his  loan  was  repaid,  will 
exception  of  twenty  shillings,  or  ten  shillings  as  if  h( 
received  the  entire  l5Ly  and  still  held  the  same  sum  i 
hands,"  &c.  That  deponent  was  present  at  the  fi 
monthly  meeting,  on  the  30th  of  November,  1841, 
acted  as  one  of  the  committee  of  the  said  Investment . 
Society,  when  one  John  Scott,  also  a  member  oi 
said  society,  did  purchase  a  share  of  the  said  society, 
premium  of  6/.  17 s.  6d.,  in  the  manner  hereinb 
stated,  &C. 
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first,  by  rule  eighth,  the  manner  of  granting  the  loan  is  1844. 
to  be  by  "  drawing  lots,  or  any  other  manner  the  committee  «JJ7qdeen 
may  determine:**  but  the  3  &  4  Vict  c.  110,  s.  24,  a^anut 
expressly  enacts,  that  any  society  '' causing  the  apphcants  and  Another, 
for  loans  to  ballot  for  precedence,  or  in  any  way  to  make 
the  granting  of  any  such  loan  to  depend  upon  any  chance, 
lot,  or  other  gambling  device  whatsoever,  shall  forfeit  all 
the  benefit  of  the  provisions  of  the  act"  Again,  the 
society  here  has  proceeded  by  award,  under  the  Friendly 
Society  Act,  whereas  the  3  &  4  Vict  c.  110,  s.  16,  gives 
the  justices  jurisdiction  to  award  the  money  on  the  notes 
to  be  paid,  without  taking  the  previous  step  of  arbitration, 
which  is  a  machinery  peculiar  to  the  Friendly  Society  Acts. 
And,  in  the  present  instance,  the  note  for  repayment  of  the 
loans,  has  not  been  given  to  the  treasurer,  which  the  Loan 
Society  Act  requires  it  should  be,  3  &  4  Vict  c  110,  s.  16. 
It  therefore  seems  clear,  that  the  Loan  Society  Acts  do 
not  apply  to  this  society.  But  be  this  as  it  may,  it  seems 
certain  this  society  cannot  claim  the  protection  or  the 
privilege  accorded  to  Friendly  Societies,  under  the  10 
Geo.  4,  c.  56,  and  4  &  5  Wm.  4,  c  40.  For  first,  it  must 
be  considered,  what  societies  these  acts  were  designed  to 
encourage  and  protect  The  first  mentioned  act  recites, 
'^  whereas  certain  Friendly  Societies  have  been  established, 
for  raising,  by  voluntary  subscription  of  the  members 
thereof,  separate  fimds  for  the  mutual  relief  and  main- 
tenance of  the  said  members  in  sickness,  old  age,  and 
infirmity ;"  and  then  proceeds  to  enact,  that  it  shall  be 
lawful  for  any  number  of  persons  to  form  themselves  into 
a  society,  **  for  the  purpose  of  raising,  fi*om  time  to  time, 
by  subscriptions  of  the  several  members  of  every  such 
society,  or  by  voluntary  contributions,  or  by  donations,  a 
stock  or  fund  for  the  mutual  relief  and  maintenance  of  all 
and  every  the  members  thereof,  their  wives  or  children,  or 
other  relations,  in  sickness,  infiuicy,  advanced  age,  widow- 
hood, or  any  other  natural  state  or  contingency,  whereof 
the  occurrence  is  susceptible  of  calculation  by  way  of 
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sren^e."  The  4  ft  5  Wm.  4,  c.  40  mates*  that ' 
expedient  to  extend  the  oligect  or  [mi  pone  £ar  wh 
woaetj  umw  be  eitaHwhrd,  onder  the  proriaau  c 
fcregoing  act,*  and  enacts,  that  ^it  ahall  be  lawi 
eUabliwh  a  sodetr,  under  die  pioriaioos  of  the  said  n 
act,  fin- the  motnal  rdief  and  maintenaiice  of  aO  and  i 
the  memben  thereof  their  wires,  dtildien,  relatioi 
nomineei^  in  sackneai,  infimcy,  advanced  age,  widowi 
or  anv  other  natnrd  state  or  contingency  wheieoi 
oocmrenoe  is  sosceptible  of  ralcnlation  bj  wmj  of  areni| 
fer  any  other  purpose  whidi  is  not  illegal :  Provided  al' 
that  when  the  rales  of  any  societj  provide  for  relief  n 
other  case  dian  that  of  sidmess,  in&ncy,  adTaneed 
widowhood,  or  other  natural  state  or  oontingenc 
aforesaid,  the  oontribadons  for  such  other  porpoee  slu 
kept  separate  and  distinct,  or  the  chazges  defirayei 
extra  sabscripdons  of  the  members  at  the  time 
eootii^ncies  take  {dace.**  The  societies  intended  \ 
protected  by  these  acts,  were  clearly  soch  as  wer 
sdtuted  for  charitable  and  benevolent  purposes;  to  pro 
by  dmely  care  and  prudent  economy,  against  th< 
evitable  contingencies  of  old  age,  sickneasy  and 
losB  of  those  natural  protectors,  on  whom  the  y 
and  the  weak  are  dependent  for  support.  But 
present  society  is  not  one  for  any  charitable  or  hui 
purpose,  but  one  of  a  gambling  and  usurious  ns 
It  is  in  fact  a  society  for  the  mere  purpose  of  making  m 
by  granting  loans  at  an  extravagant  rate  of  interest  t 
own  members,  without  any  provision  as  to  how  the  m 
thus  lent  shall  be  applied.  If  these  loans  were  for  the 
pose  of  furthering  parties  in  their  bunness,  there  might 
be  some  colour  for  the  aigument,  that  it  comes  withii 
description  of  ^^  other  purpose  not  illegal  f  but  there 
pretext  for  assuming  that  it  was  for  any  such  law 
purpose.  In  the  rules,  no  mendon  is  made  of  suci 
object,  and  the  manner  in  which  these  loans  were  grai 
shews  that  in  point  of  fact  no  such  object  existed. 
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the  loan  was  not  to  be  given  to  the  most  deserving  member, 
or  to  the  oldest,  or  to  the  one  who  had  the  largest  fisimily :  ^i^^X 
but  to  him  who  would  bid  highest  for  it  Thus  leading  apaifut 
persons  in  distressed  circumstances  to  plunge  still  deeper  ud  Another, 
into  difficulties,  by  purchasing  a  temporary  accommodation 
at  a  ruinous  loss.  The  words  **  other  purpose  not  illegal** 
in  the  act,  must  be  construed  in  reference  to  the  enumera* 
tion  there  given,  and  must  therefore  mean,  **  other  purpose 
ejusdem  generis,**  of  the  same  class  as  those  specified ;  and 
the  language  of  the  proviso  contained  in  the  same  section, 
shews  that  this  is  the  proper  interpretation.  For  of  what 
use  would  that  proviso  be,  were  the  words  **  other  purpose 
not  illegal"  held  to  extend  to  societies  that  made  no  provi- 
sion for  **  sickness,  infancy,  advanced  age,  widowhood  or 
other  natural  state  or  contingency."  Indeed,  were  a  contrary 
interpretation  to  obtain,  then  loan  societies  would  be  within 
the  acts,  and  yet  the  Legislature  could  not  have  deemed 
them  so,  when  it  provided  other  and  especial  acts  for  their 
protection.  Nor  would  it  be  easy  to  draw  the  line,  or,  to 
know  where  to  stop :  for  pari  ratione,  insurance  companies 
might  claim  to  be  within  the  purview  of  these  acts.  As  to 
the  certificate  of  the  barrister  appointed  under  the  Saving 
Banks'  Act,  it  will  doubtless  be  conceded  on  the  other  side, 
that  it  is  of  no  avail  to  bring  the  society  within  the  act ;  since 
it  is  only  a  condition  precedent  to  the  existence  of  such  a 
society,  but  cannot  of  itself  make  the  society  of  the  class 
necessary  to  entitle  it  to  the  protection  of  the  act.  But 
even  should  the  Court  be  of  opinion  that  this  society  is 
within  the  Friendly  Acts,  the  affidavit  in  support  of  the 
motion  does  not  shew  a  sufficient  case.  By  rule  16,  five 
arbitrators  are  to  be  named.  On  the  face  of  the  affidavit, 
it  does  not  appear  there  were  ever  more  than  three  chosen, 
nor  does  it  appear  that  they  were  not  interested  parties ; 
and  the  Court  will  not,  by  a  mandamus  compel  the  magis- 
trates to  act,  where  it  is  clear  the  inquiry  could  have  no 
result.   Reff.  v.  Trustees,  ^c,  of  Narthwich  Savings  Bank  (a). 


(a)  9  Ad.  &  Ell.  729 ;  See  S.  C.  1  P.  &  D.  477. 
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&u  vrLin  12*  LoKi  Socxcr  Acss.     Fa 

iat'ot  ^^yum  cf  mfchrr^g  xbamt  socaedes  to 

kBt  of  xaomt  mas^  tbe  5  &  6  Wa.  4.  cl  21.  WfaereH 
case  of  tiK  pRseot  sociesy,  it  expreadj  ainirait  from 
tbat  the  mmbm  of  ibe  aodetr  Me  alooe  entitled  t 
tbegrmtsaf akMnfiuniheaocietT.  'Wdphtmam^J,' 
«e  tboae  wcietifff  then,  that  gmit  loais  to  tbeir  m 
fior  other  caoses  aiMi  other  oonadentioQs  than  thoec 
fied  ID  the  YntaSij  Societies*  Acts?]  It  is  «>i— itt>> 
are  still  fiieodh-  societies  within  the  mraning  of  tboi 
'^WigkbmoMj  i. — Then  vhat  are  Loan  Societies 
the  meaning  of  the  Loan  Societies'  Acts?]  Tbc 
deties^  wfaidi  lend  to  other  than  their  own  mei 
which  extend  the  benefits  of  their  institution  \ 
commimitT  at  large,  reserring  to  themselves  alon 
profits  of  the  nndertakings.  In  the  present  iiMt—if 
the  profits  and  the  adrantages  were  confined  to  mei 
And  diis  consideration  destroys  much  that  has  bee 
respecting  the  usorioas  nature  of  the  terms  on  whic 
GocietT  granted  its  Ioan&  The  parties,  who  were  | 
this  usurious  interest,  as  it  was  tenned,  for  the  loan, 
also  at  the  same  time,  sharers  of  the  profits  which  wer 
acquired ;  and  the  case  fell  within  the  decision  of  SI 
Barnes  (a ,  in  which,  under  an  almost  identical  st 
circumstances,  the  transaction  was  deemed  not  qsq 
[  Wightnum,  J. — \^liat  was  there  to  hinder  the  societj 
proceeding  under  the  Loan  Society  Acts,  tcx  the  rec 
of  this  loan,  had  they  been  so  inclined  ?]  To  have 
ceeded  under  those  acts,  the  society  must  have 
enrolled  differently,  and  the  note  for  the  repayment  c 
loan  must  have  been  made  payable  to  the  treasure 
Then  this  society  is  not  within  the  Loan  Societies' 
the  question  arises,  does  it  come  within  those  reladi 
friendly  societies?     And  it  is  submitted  that  it  does 

(a)  6  Bing.  N.  C.  180 ;  S.  C.  8  Scott,  300. 
(6)  6  &  6  Wm.  4,  c.  23,  t.  8. 
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the  words  of  the  4  &  5  Wm.  4,  c.  40,  s.  2,  are  "  whereas  it       1844. 
is  expedient  to  extend  the  object  or  purpose  for  which  a    xhe  Qukem 
society  may  be  established."     Now  to  construe  the  words    ^  against 
"for  any  other  purpose  which  is  not  illegal**  which  comes   and  Another, 
afterwards,  as  meaning  a  purpose  strictly  ejusdcm  generis, 
is  not  '^  to  extend"  the  purpose  of  the  act  in  any  material 
degree.     If  then  they  may  extend  to  a  society  such  as  this, 
is  there  any  thing  in  the  rules  of  this  society  which  should 
debar  it  of  the  privileges  conferred  by  the  acts  ?   And  in 
considering  this  point,  the  Court  will  not  look  at  the  pur- 
poses of  the  society  as  mentioned  in  the  affidavits  on  the 
other  side,  but  at  its  rules.     It  is  true  that  by  rule  8,  the 
manner  of  granting  the  loans  is  stated  to  be,  ^*  by  drawing 
lots,"  but  it  also  goes  on  to  say,  **  or  by  any  other  manner 
the  committee   may  determine:"  and  the  Court  will  not 
exclude  the  society  from  the  benefits  of  these  acts,  merely 
because  it  might  have  acted  in  such  a  manner  as  to  deprive 
itself  of  their  provisions.     There  are  other  purposes  for 
which  loans  may  be  granted  beyond  those  mentioned  in  the 
Friendly  Acts,  and  equally  laudable :  as  to  assist  parties  in 
their  business,  or  during  a  time  of  scarcity  of  work,  &c. 
[^JViffhtmany  J. — How  would  you  say  as  regards  a  society  for 
mutual  assurance,  from  losses  by  fire  or  sea?    There  the 
purpose  is  equally  blameless  and  laudable  as  those  you  are 
contending  for.     Would  you  say  that  such  a  society  is  a 
firiendly  society  within  the  meaning  of  these  acts?]     No, 
such  a  society  would  have  nothing  of  a  charitable  nature  in 
its  purposes.     But  however  that  may  be,  it  is  not  necessary 
that  we  should  contend  it  to  be  so,  as  the  present  society  is 
more  of  the  same  kind  with  those  mentioned  in  the  act 
[fFiffhtmariy  J. — There  you  advance  a  long  step,  and  admit 
that  you  must  shew  it  to  be  ejusdem  generis.]     At  any 
rate,  if  the  facts  stated  in  the  affidavits  afford  an  answer, 
they  should  be  heard  before  the  magistrates,  when  the  parties 
might  have  the  opportunity  of  disputing  them. 

WiGHTMAN,  J. — It  seems  to  me  that  this  society  is  not  a 
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IMI.        aocietj  withm  the  Frieodlj  Sociedes*  ActSp  and  tl 

^^I^^Q~^    words  ^  odier  pinpofie  which  is  doc  illrgaij*  ooBtta 

of^uf        die  4  &  5  Wm.  4,  c  40,  &  2,  most  nem  ^  odier  pa 

md  AaochOT.   ejosdem  generis  as  diose  enmnerated.     For  if  these 

have  a  moie  extended  meaning,  thej  would  then  i 

societieSy  which  Mr.  Tewq^  will  noC 

die  pmriew  of  die  acts,  sodi  a 

sociedei^  &c.     Bet  I  diink  dieie  b  a  mote  ^foect  a 

thai  the  Legisbtine  has  thon^t  fit  lo  r^idate  aoch  ac 

bj  express  acts  of  Parliament.     It  is  troe   that 

societi«»  are  not  limited  to  the  porpoae  of  l^^MJing  ] 

to  their  own  membets ;  bat  I  cannot  oooome  tbi 

restricUon  could  have  the  efiect  of  excepdng  these  sc 

bom  the  operatioa  of  the  acts.     I,  thoefiace,  thin 

this  role  most  be  disdiaiged. 

Role  discharged,  with  c 
the  jostioes  ooly. 


K^ 


Ireland  r.  Berbt. 
(Before   Lord   Denman^  C.  J.,  Patteson,  J., 

WlQHTMAM,  J.) 

The  rule  of  %/fM.m  SMITH  shewed  cause  aeainst  a  rule  obtain 
4,  r.  i',  doef  Barstowy  calling  on  the  plaintiff  to  shew  cause,  wfa 
Sbe  Sk  rfa  defendant  should  not  be  dischaiged  out  of  the  cusU 
^*^*^d*"b  ™  ^^^  sheriff  of  Someisetshire.  The  defendant,  it  app 
Tirtue  of  a  writ  had  been  arrested  on  a  ca.  sa.,  issued  under  the  1 
an^the^&  ^ict  c.  11 0,  s.  3;  and  the  ground  upon  which  thi 
s.  3!*^  ^'  "^'  ^^  moved,  was,  that  the  plaintiff  had  not  declared  aj 
him  in  the  Term  next  after  such  detainer,  in  pursoa] 
Reg.  Gen.,  T,  T.,  3  Wm.  4,  r.  1.  (a)    That  rule,  ho^ 

(ff)  ''It   is    declared  and    or-     a  defendant  shall  have  b 
dered,  that  in  all  cases  in  which     shall  be  detained  in  pria 
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it  was  submitted,  did  not  apply  to  cases  of  arrest,  under        1844. 
the  1  &  2  Vict,  c  110,  s.  3.     In  terms,  it  only  applies  to       iJ[^5lakd 

arrests  under  the  stat  2  Wm.  4,  c  39.    Under  that  statute,       „  *"• 

'  Beery. 

a  plaintiff  might  proceed  by  writ  of  summons  or  by  capias ; 

and  if  he  chose  the  latter,  it  was  fiur  to  consider  it  as  a  step 

in  the  cause,  which  he  could  not  take  without  admitting 

the  defendant  to  be  in  Court     But  the  proceeding  by 

capias  under  the  1  &  2  Vict.  c.  110,  s.  3,  is  no  longer  a 

step  in  the  cause ;  The  Queen  v.  The  Sheriff  of  Montgomery'- 

shire  (a).   It  is  merely  for  the  collateral  purpose  of  securing 

the  plaintiff's  claim,  and  is  neither  within  the  terms  nor 

the  spirit  of  the  rule  in  question;  for  it  may  be  issued 

after  declaration,  and  at  any  time  before  final  judgment 

signed  {b).     The  defendant  can  enter  an  appearance,  and 

obtain  judgment  of  non  pros,  against  the  plaintiff,  if  he  does 

not  declare  within  the  second  Term  after  the  arrest.     The 

writ  of  capias,  under  the  1  &  2  Vict  c  1 10,  has  been  held, 

for  other  purposes,  to  be  a  mere  collateral  proceeding. 

Betts  V.  Smyth  (c),  Ede  v.  ColUngridge  (d). 

Barstow,  in  support  of  the  rule.  It  may  be  admitted, 
that  the  defendant  is  not  within  the  terms  of  the  rule  of 
T.  T.,  3  Wm.  4,  r.  1,  but  he  is  within  the  spirit  That 
rule  applied  to  defendants  in  custody  under  the  then 
existing  law  of  arrest;  the  defendant,  in  this  case,  is  in 
custody  under  the  now  existing  law.  None  of  the  cases 
cited  shew  that  the  rule  does  not  apply  to  an  arrest  under 

any  writ  of  capias  or  detainer,  notice  thereof;   otherwise  such 

under  the  stat  2  Wm.  4,  c.  39>  defendant  shall  be  entitled  to  be 

or  being  arrested  thereon,  shall  discharged  from  such  arrest  or 

go  to  prison  for  want  of  bail,  and  detainer,  upon  entering  an  ap* 

in   all  cases  in  which  he  shall  pearance,"  &c. 

have  been,  or  shall  be  rendered  (a)  lDowl.N.S.38S;  See  8.C. 

to  prison  before  declaration,  on  9  M.  &  W.  448. 

any  such  process,  the  plaintiff  in  (6)  1  &  2  Vict.  c.  110,  s.  5. 

such  process,  shall  declare  against  (c)  2  Q.  B.  113;  See  S.  C.  1 

such  defendant  before  the  end  6.  8c  D.  284. 

of  the  next  Term,  after    such  (d)  2DowL  N.S.7645  SeeS.C. 

arrest  or  detainer,  or  render  a  11  M.  &;  W.  61. 

R  K  K  2 
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1844.        the  1  &  2  Vict  c.  110,  and  in  the  absence  of  ai 
^T""^'^      '     it  is  submitted,  it  comes  within  the  spirit.      It  is  i 
V.  the  defendant  can  compel  the  plaintiff  to  go  on,  or 

at  the  end  of  the  second  Term  after  the  arrest 
judgment  of  non  pros,  against  him,  if  he  shall  n 
declared.  But  this  is  no  additional  boon  to  the  de 
as  he  might  have  done  so  before  the  statute  of 
He  cited  also,  '^  Ltuh  an  the  Abolition  of  ArrtMt  a§ 
Proceu^  p.  6.  If  this  case  is  not  within  the  piesc 
a  new  rule  will  probably  be  thought  necessary. 

Lord  Denman,  C.  J. — I  am  of  opinion  that 
fendant  is  not  entided  to  his  discharge.     The 
under  a  capias  issued  under  the  1  &  2  Vict.  c.  110, 
not  a  custody  under  process  within  the  meaning 
2  Wm.  4,  c  39. 

Patteson,  J. — I  am  of  the  same  opinion.     The 
which  this  application  is  grounded,  applies  only  to  d< 
on  a  writ  of  capias  under  the  stat  2  Wm.  4,  c  39 
Lordship  here  read  the  rule.)     That  is  not  the  d< 
here,  nor,  indeed,  can  there  be  any  such  detention 
the  statute  of  Victoria  has,  in  effect,  repealed  the  el 
the  2  Wm.  4,  c.  39.     I  do  not  think  that  any  new 
necessary,  as  here  the  defendant  is  arrested  on  the 
that  he  is  about  to  quit  England,  and  in  such  a  cai 
not  think  much  indulgence  is  called  for. 

WiGHTMAN,  J. — The  detention  here  is  a  prw 
quite  collateral,  and  does  not  come  within  the  re< 
the  rule  upon  which  this  application  rests. 

Rule  dischai 
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'--^^ ' 

Newton  v.  Chambbbs. 

J.  HIS  was  an  action  brought  by  the  plamtiff^  who  was  a  A  sheriflT*! 
sheriflTs  officer^  against  the  defendant,  who  was  an  attorney,  maintain  an 
for  caption  fees  and  conduct  money,  for  arresting  aparty,  and  Jte  attoS^af 
taking  him  to  gaol  under  a  ca.  sa.,  which  Chambers  had  ^  pontiff  in 
sued  out  as  attorney  for  the  plaintiff,  in  an  action  of  fVU"  auit,  for  caption 
hinson  v.  Potts.     The  present  action  was  tried  before  the  ^uct  monoT,* 
town-clerk  of  Liverpool,  and  upon  the  trial  the  following  ^^^J^^nt^L 
letters  were  produced.     The  first  was  firom  Messrs.  Raw-  the  attorney, 

and  that  it  ia 

stome  and  Wilson,  the  agents  of  the  sheriff  of  Lancashire,  the  usual 
addressed  to  the  plaintiff  ^of thf ' 

"  Preston,  Dec.  10,  1838.       ^^  ^^^ 
"  Potts  ats.  Wilkinson.  and  to  pay 

"Sir,  Proof  of  the 

"  Herewith  you  have  ca.  sa.  warrant  herein,  but  J^ig^jd^' 
you  will  please  to  await  the  instructions  of  a  person  from  «We  in  evi- 

"1^  .  %      'm.r     r-^t  dencc  to  eata- 

Sheffield,  who  is  bemg  sent  to  Manchester  by  Mr.  Chambers,  blish  the  lia. 
plaintiff's  attorney,  with  instructions.  Mr.  Chambers  does  attSney. 
not  say  what  day  the  person  will  call  upon  you,  but  we 
have  written  to  him,  saying,  that  the  warrant  is  sent  to 
you,  and  will  not  be  put  in  force  until  you  receive  his 
instructions.  Our  charge  for  mandate  and  warrant  is 
2L  2s.,  which  is  not  included  in  the  sum  indorsed  hereon. 

*'Your's,&c., 
"  for  Rawstorne  and  Wilson, 

'*G.  W.  NlCHOL." 

The  second  was  from  the  defendant  to  the  plaintiff. 

«  Sheffield,  Dec.  17,  1838. 

"  mVdnson  v.  Potts. 

"  Sir, 

'<  Messrs.  Rawstorne  and  Wilson,  a  few  days 

ago  forwarded  you  a  ca.  sa.  warrant  herein,  with  instructions 

to  withhold  its  execution  until  you  heard  from  me.     The 

bearer  hereof,  William  Riddall,  will  be  able  to  give  you  the 

necessary  information  as  to  the  defendant,  and  assist  in  his 
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cif)tiofU  If  the  drfendsnt,  oo  beii^  arrested,  c 
good  secitritj,  to  jcmr  satii&ctioD,  for  the  amoonc 
and  coemt  I  wi!!  accept  h ;  if  not,  be  must  go  to  l« 

"  Josh  Chamb 
Messrs.  RawBforDc  and  Wilscm,  it  appemred,  besd 
busioeas  aa  sbeiiff^a  agents,  bad  a  large  priirate 
bosinesi.  It  abo  appeared,  that  u  was  their  costocEi 
wriis  were  lodged  with  ibem  as  sheriffs'  ageots  sin 
forward  the  warrHots  to  the  officer,  withotitaDT  iostn 
That  in  this  instacce,  thej  acted  as  agents  for  t 
fotidant^  aod  bad  been  paid  bj  him  for  so  doingp 
also  shewn,  that  it  was  the  general  usage  for  s 
offioeiB  to  look  to  the  attorney^  and  not  to  the  cUi 
their  fees.  This  evidence  was  objected  to  by  tl 
fendant's  ootinflelt  who  also  contended  that  the  facts 
afforded  no  ground  on  which  the  jury  could  find  an  < 
or  implied  promise  on  the  part  of  the  defendant  t 
The  town-clerk  admitted  the  evidence,  and  told  th 
that  whether  the  plaintiff  or  the  plaintiff's  attomf 
liable  for  these  fees,  depended  on  the  usage  of  bu 
which  seemed  to  be  in  fevor  of  the  present  claim, 
jury  returned  a  verdict  for  the  amount  of  the  pla 
claim,  and  leave  was  reserved  to  the  defendant's  cooj 
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immaterial;  as  tending  to  shew  that  he  held  himself  out  as  ^^'^'^^ 
responsible.  In  the  ease  of  Tawnsend  v.  Carpenter  (a), 
which  was  an  action  against  an  attorney  by  a  sheriflTs 
officer  who  had  been  employed  to  arrest  a  party  for  the 
usual  fees,  it  was  held  that  evidence  of  the  usage  of  business 
was  admissible. 

Edward  Jamesj  in  support  of  the  rule.  It  may  be  true, 
that  the  attorney  generally  pays  these  fees ;  and  yet  he 
may  not  be  bound  in  law  to  do  so.  In  Hartop  y.  Juches  {b), 
it  was  decided,  that  the  attorney  was  not  liable  for  the  fees 
of  a  messenger  in  bankruptcy,  and  yet  there  can  be  no 
sound  distinction  drawn  in  this  respect  between  a  claim  of 
thb  kind  by  a  sheriff's  officer  and  one  by  a  messenger  in 
bankruptcy.  In  Hart  v.  White  {c)j  it  was  held,  that  the 
petitioning  creditor  was  liable,  unless  the  messenger  had  ex- 
pressly agreed  to  exempt  him.  It  is  no  doubt,  the  general 
custom  for  the  attorney  to  pay  the  expenses  of  the  different 
witnesses  whom  he  subpoenas  to  give  evidence  for  his  client 
at  a  trial ;  yet  it  has  been  held,  that  he^is  not  personally  liable 
for  them,  Robins  y.  Bridge  {dy  The  town-clerk  was  no  doubt 
misled  by  the  case  of  Tawnsend  y.  Carpenter,  but  in  that  case 
there  was  clear  evidence  of  an  undertaking  to  pay.  The 
question  can  never  depend  on  the  usage  of  business,  the 
real  point  being  whether  the  defendant  acted  as  agent  for 
another  person  or  not  If  any  party  was  liable,  it  was  the 
plaintiff  in  the  action  of  Wilkinson  v.  Potts  ;  for  here  the 
business  could  never  have  been  done  by  the  attorney  in 
his  capacity  of  attorney,  but  only  by  some  party  regularly 
deputed  by  the  sheriff.  The  case  of  Foster  v.  Blakeloch  {e) 
is  distinguishable,  as  there  a  particular  bailiff  was  employed, 
and  there  was  an  undertaking  to  pay.     So  in  BurreU  v. 

(a)  2  C.  &  P.  118 ;  S.  C.  R.  &  (rf)  3  M.  &;  W.  114;  See  8.  C. 

M.  314.  6  Dowl.  140. 

(6)  2  M.  &  S.  438.  (e)  5  B.  &  C.  328 ;  See  S.  C. 

(c)  Holt,  N.  P.  C.  376.  5  D.  &  R.  48. 
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1844. 

' V ' 


Jo7i£s{a\  there  was  a  written  undertaking  giren  1 
attorney.  In  the  present  case  there  was  no  express  pi 
to  pay,  nor  any  facts  from  which  an  implied  promise 
be  presumed.  The  defeodant  simply  gave  the  on 
directions  for  the  arrest.  It  is  submitted,  therefore 
as  an  attorney,  he  cannot  be  liable  ia  the  present 
brought  against  him  by  a  bailiff's  oflRcer  for  fees  due 
client's  business. 


|t  I 


Hi  I' I 


Williams,  X — If  this  case  depended  simply  upc 
question,  whether  an  attorney  is  prima  facie  liable  to 
riffs  officer  for  his  fees,  I  should  have  wished  for  som 
to  consider  before  I  decided  \  but  I  think  no  such  gener 
abstract  point  arises.  The  case  really  turns  upon  th< 
of  the  defendant,  in  which  he  recognises  certaininstru 
given  by  Messrs.  Rawstome  and  Wilson  to  the  plaini 
being  given  on  his  behalf*  Those  instructions  we 
the  arrest  of  a  certain  party  under  a  warrant;  bi 
plaintiff  was  to  await  further  directions  from  the  defei 
We  then  find  that  the  defendant  writes  a  letter  ( 
plaintiff,  in  which  he  recognises  the  letter  of  Messrs. 
stome  and  Wilson,  and  so  makes  it  evidence  againsl 
and  in  which  he  says,  "  The  bearer  hereof,  Wm,  R^ 
will  be  able  to  give  you  the  nccesaary  information  as 
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V. 

Chambers. 


does  not  arise,  as  here  there  was  evidence  of  usage  upon        1844. 

the  subject ;  and  although  some  passages  in  the  summing      nkwton 

up  might  seem  to  bear  on  the  question  of  liability,  yet 

taking  the  whole  together,  we  find  the  town-clerk  evidently 

relied  on  the  usage,  that  the  attorney  in  the  general  course 

of  business  usually  pays  the  officer.     It  is  true,  that  in  the 

case  of  Townsend  v.    Carpenter  {a)^  Lord   Chief  Justice 

Abbott^  says,  he  never  knew  of  an  action  of  this  kind  before, 

but  his  Lordship  also  there  held,  that  upon  evidence  of  the 

usage  that  the  attorney  should  pay  the  officers'  fees,  such  an 

action  was  maintainable.     Considering,  therefore,  all  the 

fiicts  of  the  present  case,  and  more  particularly  the  letter  of 

the  17  th  of  December,  I  am  of  opinion  that  the  evidence 

of  usage  was  properly  admitted,  and  that  the  verdict  ought 

not  to  be  disturbed. 

Rule  discharged. 

(a)  As  reported  in  R.  &  M.  314. 


Doe  dem. v.  Roe. 

.i^E ACOCK  moved  for  judgment   against  the  casual  where  the 

ejector  in  the  above  action  of  ejectment.     It  was  brought  to  proprietor!  of 

recover  a  piece  of  land  of  which  the  Stour  Navigation  Com-  not  inoorpo. 

,  ,  -    rated*  were 

pany  were  tenants,  but  one  Durant  was  m  possession,  and  tenants,  and  « 

the  difficulty  was  as  to  the  service  of  the  declaration.     The  ^^l^f^l'' 

company  was  unincorporated,  but  there  was  an  act  of  Par-  p*tion  of  a 

,.  !../«.  1.11  J*  1  •      piece  of  land 

liament  regulating  its  affairs,  which  however  did  not  contain  for  which  the 
any  clause  empowering  the  company  to  sue  or  be  sued  in  S'ro^^^g^!* 
any  particular  manner.     The  declaration  had  been  served  ▼iceofjhe 

•^  ^  declaration 

on  a  Mr.  Stedman,  who  was  the  clerk  and  treasurer  of  the  on  8e?eral  of 
company,  and  also  on  five  or  six  of  the  proprietors,  and  on  «nd  on  the     ' 
Durant.    Under  these  circumstances,  it  was  contended  that  ^^uJ^^f 

the  company, 
and  on  the  occupier  was  held  laflBdent  service ;  it  being  sworn  that  the  proprietors  of  the 
company  were  beiieYed  to  be  joint  tenants  ef  the  land  in  question. 
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1844.       the  aenrice  was  sufficient    The  oompanj  is  m  mn 
^^^I^^^    body,  and  it  would  be  qoite  impoasible  to  aenre  the 


on  all  the  pioprieton.     The  affidavit  besides. 
Roe.         the  defendant  believes  the  proprietoiB  to  be  joint  tei 
and  if  they  are,  service  on  one  is  sufficient. 

Williams,  J.,  granted  the  rule. 

Rule  grant 


The  QusEN,  on  the  prosecution  of  the  Mayor,  Aldei 
and  Buigesses  of  the  Borough  of  Maidknhsad  o. 
Thb  Great  Western  Railway  Company. 

(Before  the  four  Judges.) 

I^IE  SOLICITOR   GENERAL,  (with   whom 

Richards),  shewed  cause  against  a  rule,  calling  upoi 

of  a  my^*""*  company  to  pay  the  costs  of  a  mandamus,  which  had 

^"  ^?^     obtained  against  them.     He  objected  that  the  present  c 

ground  that       catioD  could  Dot  be  entertained,  as  it  had  been  all 

wrongly  de-      previously  made  in  the  Bail  Court,  and  had    faile< 

Mt^'w^     consequence  of  certain  defects  in  the  title  and  body  o 

as  in  the  title     affidavit  on  which  it  was  moved.     The  affidavit    Ie 

oftbeaffidant,  •  i    i       mt       ^ 

on  which  it       former  motion  was  entitled,  '^  The  Queen,  on  the  praset 

"ThTDi-  ^    of  tlie  Mayor,  Aldermen,  and  Burgesses  of  the  Borau 

G^wLSin  Maidenhead  v.  The  Directors  of  the  Great  Western  Ra 

Railway  Com-    Company;   instead  of  "The  Great  Western  Railway 

^Ucation       pany^  The  body  of  the  affidavit  also  mentioned  the  diic 

mewed  on  the  instead  of  the  company.  That  objection  having  been  sue 


^^^^*  fill,  it  was  not  competent  to  the  parties  to  renew  the  api 
to  pr^f^T  tion  on  the  amended  affidavit  The  affidavit,  as  now  b 
as  •'  The  Great  the  Court,  had  not  only  the  words  "  the  directors"  in  the 
wCwn^^'  struck  out  with  a  pen,  but  also  the  same  words  in  the  bo 
Pfny-**  The  ^^  affidavit.  It  may  be  conceded,  that  a  defect  in  the 
to  entertain  will  not  prevent  a  party  from  again  applying  to  the  C< 
appUcation.  hut  where  it  is  in  the  body  also,  as  in  the  present  ca 
becomes  a  fatal  objection.     Rex  v.  The  Justices  of  Wim 
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shire  (a).  The  Queen  v.  7^  Manchester  and  Leeds  Railway        1844. 

Company  (4).     [Wigktman,  J. — In  Shaw  v.  Per  kin  {c),  the    xhe  Qqebn 

Court  permitted  the  renewal  of  an  application,  where  the  ^ 

defect  had  been  in  the  jurat    Coleridye^J.,  referred  to  Beg.      Western 

T       /j\t  Railway  Co. 

V.  Janes  {d)]. 

The  Attorney  General,  and  Hugh  Bill  contriL  The 
former  application  was  differently  entitled,  and  may  there- 
fore be  considered  as  altogether  a  separate  motion  from  the 
present  This  may  be  regarded  as  the  first  application  in 
this  cause.  It  is  conceded  that  the  defect  in  the  title  alone 
would  not  hinder  our  making  another  application ;  and  here 
the  only  difference  is,  that  we  have  amended  the  body  so  as 
to  correspond  with  the  title.  But  this,  indeed,  was  un- 
necessary, as  the  objection  in  strictness  only  applies  to  the 
entitling,  and  the  body  of  the  affidavit  might  therefore  have 
been  left  as  it  before  stood.  In  Sherry  v.  Oke  (e),  the 
Court  permitted  a  second  application,  where  the  amend- 
ments were  much  more  material  than  the  present 

Lord  Denbian,  C.  J. — ^Perhaps  the  latitude  allowed  in 
Sherry  Y.  Oke  (/),  is  a  little  questionable.  We  do  not  vrish 
to  repudiate  our  power  to  entertain  a  second  application, 
but  the  general  rule  on  the  subject,  and  on  which  the  Court 
will  act  in  the  present  case,  is  laid  down  in  The  Queen  v. 
77^  Manchester  and  Leeds  Railway  Company  (g),  that  ^'  a 
party  after  once  fiuling  in  consequence  of  a  defect  in  the 
way  in  which  he  brings  his  case  forward,  is  not  entitled  to 
renew  the  same  application."  The  only  exceptions  arc 
where  the  defects  are  in  the  title  or  jurat  of  the  affidavit 
The  rule  is  a  good  one,  and  as  the  present  case  does  not 
come  within  the  exceptions,  it  must  prevail.  The  Court 
cannot  look  at  the  body  of  the  affidavit  to  see  whether  or  not 
the  alterations  are  material 

(a)  5  Dowl.  3S2.  (d)  8  Dowl.  307. 

(b)  8  Ad.  8c  Ell.  413 ;  See  S.  C.  (e)  3  Dowl.  349. 
3  N.  &  P.  439.  (/)  Ubi  supra. 

(c)  1  DowL  N.  S.  306.  (g)  8  Ad.  &  BIL  427. 


Hailwat  Co. 
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Pattebov,  J. — I  abo  am  of  opmioo,  that  we  mast  m 
by  the  rule  as  laid  down  in  the  case  referred  to  by  my  L 
That  wookl  tend  to  shew  that  I  went  too  fiu:  in  the  cai 
Sherry  w.  Oka  {a) 

C01.ESIDGE,  J. — ^The  alteration  in  the  title  slone  wi 
not  render  this  an  application  in  a  different  cmxae, 

WioHTKAH,  J.,  concurred. 

Rule  discharges 

(a)  Ulnfiiprm. 


Habbison  v.  Smith. 

Aaerfar  of  HiNDMARCH  moved  to  make  the  order  of  refen 
cnw  at  Nm  in  the  above  cause,  drawn  up  by  consent  of  the  parties 
mZw^m      ^^  associate  at  Nisi  Prius,  a  rule  of  Court ;  in  ordei 

ofCoait,^      enable  the  defendant  to  move  to  set  aside  a  part  of 

tfioafffa  It  doef 

not  oontain  the  award,  and  refer  the  matter  back  to  the  arbitrator.     1 


caqxmeniig 


order,  it  was  true,  did  not  contain  the  usual  clause, 
J*  P?^^  ^     powering  the  parties  to  make  it  a  rule  of  Court  (a). 

it  was  submitted,  that  it  was  not  necessary  it  should.  ' 
clause  was  inserted  with  a  view  to  the  stat.  9  &  10  Wn 
c  15,  8.  1,  which,  however,  does  not  apply  to  order 
reference  at  Nisi  Prius.  That  statute  was  made  **  for  ] 
moting  trade  and  rendering  the  awards  of  arbitrators 
more  effectual  in  all  cases,  for  the  final  determinatio 
controversies  referred  to  them  by  merchants  and  trad 
or  others,  concerning  matters  of  account  or  trade,  or  01 
matters  :**  and  enacts,  '  that  it  shall  and  may  be  lawful 
all  merchants  and  traders,  and  others  desiring  to  end  any  < 
troversy,  suit  or  quarrel,  for  which  there  is  no  other  rem 
but  by  personal  action  or  suit  in  equity,  by  arbitration 

(a)  The  form  of  this  clause  as  said  lady,  the  Queen,  maj 

given  in  Chit  Forms,  p.  657*  is  prayed  that  this  order  be  m^ 

as  follows  : — "Lastly,  it  is  or-  rule  of  the  same  Court." 
dered,  that  the  said  Court  of  our 


V. 

Smith. 
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agree  that  their  submission  of  their  suit  to  the  award  or  1844. 
umpirage  of  any  person  or  persons  should  be  made  a  rule  hareison 
of  any  of  his  Majesty's  Courts  of  Record^  which  the  parties 
shall  choose^  and  to  insert  such  their  agreement  in  their 
submission,  or  the  condition  of  the  bond  or  promise/  &c  That 
statute  does  not  apply  to  cases  where  a  cause  is  already 
pending  in  the  Court  (a);  and  therefore  the  clause  usually 
inserted  in  the  order  of  reference  at  Nisi  Prius  could  not 
bring  the  case  within  the  purview  of  the  statute,  and  con- 
sequently might  be  looked  upon  as  proceeding  ex  super- 
abundanti  cautela,  and  neither  adding  to,  or  diminishing 
from  the  common  law  power  of  the  Courts  in  orders  of 
reference.  In  Aston  v.  George  (&),  where  it  was  held  that 
a  party  might  make  an  order  of  reference  a  rule  of  Court, 
even  after  a  revocation  of  the  submission  by  one  of  the 
parties,  Abbott ^  C.  J.,  in  delivering  the  judgment  of  the 
Court,  recognised  the  distinction  between  submissions  by 
order  of  reference  and  those  by  deed.  *^  It  seems  to  me," 
said  his  Lordship,  ^'  that  there  is  a  material  distinction 
between  a  reference  under  a  Judge's  order  and  a  reference 
by  deed.  In  the  latter  case,  the  submission  to  arbitration 
is  alone  made  a  rule  of  Court,  by  virtue  of  the  statute.  It 
follows,  therefore,  that  when  the  submission  is  revoked, 
there  remains  nothing  which  can  be  made  a  rule  of  Court 
A  Judge's  order,  on  the  other  hand,  may  be  made  a  rule  of 
Court  without  reference  to  any  statute."    If,  therefore,  an 

(a)  See  Imcos  ew  dimiss,  Dr,  case  there  was  a  cause  depending 

Markham,  et  ah  v.  Dr.  WUson,  at  the  time  of  the  submiBBion : 

Burr.    702,    where    the    Court  And,  therefore,  it  was  not  within 

thought  that  an  order  of  refer-  the  provision  of  this  act.'*    The 

ence  at  Nisi  Prius,  was  not  within  report   goes   on    to  state,   that 

the  statute ;  "  that  it  stood  upon  "  Lord  Mansfield  held  this  act 

the  common  law,  independent  of  to  be  only  deckratorjr  of  what  the 

the  act ;  which  was  made  to  pat  law  was  before,  in  cases  where 

submissions  to  arbitrations,    in  there  was  a  cause  depending  in 

cases  where  there  was  no  cause  the  Court." 
depending,  upon  the  same  foot-         (6)  2  B.  &  Aid.  395 ;  See  S.  C. 

ing  as  those  where  there  was  a  1  Chit  200. 
cause    depending.    But  in  this 
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1844.        order  of  reference  did  not  come  within  the  terms  < 
statute^  the  insertion  of  the  clause  is  innnaterial,  an 
power  that  the  Coort  ezercisesy  in  its  eveiy  day  pn 
of  making  such  orders  rules  of  Court,   must  be  a  ] 
I  inherent  in  them  by  the  common  law,  and  wholly 

i  pendent  of  any  such  clause  whatever.     The  present 

way  differs  from  an  ordinary  Judge*s  order,  which  a 
time  may  be  made  a  rule  of  Court. 

WiLLiAns,  J. — As  there  is  no  express  authori^  oi 
subject,  you  had  better  renew  your  application  to  tl: 
Court. 

The  motion  was  accordingly  made  on  the  followii^ 
in  the  full  Court,  and  there  granted* 

Rule  accordingly  ( 

(a)  The  Court  at  the  same  time  granted  a  rule  nisi  to  set  an 
award. 


Mayor  v.  Spaldino. 

Alias  and  plu-   A  WRIT  of  Summons  had  been  issued  by  the  plaini 

m^rooiw  U)  be  ^^^  caiise,  against  the  defendant,  who  was  abroad,  oi 

ayailableto       2nd  of  September,  1841,  for  a  claim  accruing  in  the 

operation  of      1835,  for  the  purpose  of  avoiding  the  Statute  of  Limitat 

Limitations      This  writ  was  returned  and  filed  on  the  31st  of  Jam 

iadOT»ed%ith     ^842,  and  alias  and  pluries  writs  of  summons  had  1 

a  memoran-      reorularly  sued  out,  returned  and  filed,  until  the  defen 
dum,  not  only        ^  ,      .  ,     ,      ,  .         ,  .  , 

was  served  with  the  last  wnt,  which  was  tested  on  the 


the  fint  writ,     o^  April,  1843.     The  returns  indorsed  on  the  several 

return!^  °^'**    *°^  pluries  writs  were  in  the  following  words :    **  The 

Where  the    writ  of  summons  issued  in  this  action,  was  dated,  the 

indorsement 

on  the  alias 

and  oluries  was  roffular,  with  the  exception  that  they  did  not  contain  the  date  of  the  reCi 

the  first  writ,  the  Court  allowed  the  plaintiff  to  amend,  even  after  the  defendant  bad  pi 

the  Statute  of  Limitations,  and  issue  was  joined. 
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Spalding. 


(lay  of  September,  in  the  year  of  our  Lord,  1841."  "The  1844. 
within  named  John  Eden  Spalding  is  not  found  in  the  Mavor 
county  within  mentioned,  or  within  two  hundred  yards  of 
the  border  thereof.  Montague  Shearman,  the  within  named 
plaintiff's  attorney."  The  defendant  pleaded  the  Statute  of 
Limitations ;  but  upon  the  plaintiff*s  making  up  the  issue, 
and  inserting  the  2nd  of  September,  1841,  as  the  date  of 
the  first  writ  of  summons,  which  would  have  at  once  nega- 
tived the  defendant's  plea,  he  applied  to  Mr.  Justice  Pattesan 
at  Chambers  to  have  the  issue  amended,  by  altering  the 
date  of  the  first  writ  of  the  summons,  as  it  appeared  upon 
the  issue,  to  that  of  19th  of  April,  1843;  on  the  ground  that 
the  plaintiff  having  neglected  to  indorse  the  date  of  the 
return  of  the  first  writ  on  the  subsequent  writs,  had  Mled 
to  bring  himself  within  the  terms  of  the  stat.  2  Wm.  4,  c  39, 
s.  10.     His  Lordship  having  granted  the  motion, 

Chamock  afterwards,  on  the  part  of  the  plaintiff,  obtained 
a  rule,  calling  on  the  defendant  to  shew  cause  why  the 
plaintiff  should  not  be  at  liberty  to  amend  the  indorsement 
on  the  second  and  subsequent  writs,  by  adding  the  date  of 
the  return  of  the  first  writ,  and  why  the  roll  and  other 
proceedings  should  not  be  amended  accordingly,  and  why 
the  issue  should  not  be  amended,  by  inserting  therein 
the  date  of  the  first  writ  of  summons  issued  in  the  above 
cause.     He  cited  Williams  ▼•  Williams  {a). 

Petersdorff  shewed  cause.  At  the  time  when  the  case  of 
Williams  v.  Williams  (b)  was  decided,  upon  the  authority  of 
which  this  motion  was  granted,  the  construction  of  the 
statute  was  doubtful  as  to  the  statement  of  the  day  of  the 
return  of  the  first  writ  being  necessary  to  be  indorsed  on 
the  subsequent  writs :  but  that  is  now  settled  to  be  indis- 
pensable. That  case  was  decided  too,  under  peculiar 
circumstances ;  the  replication  having  been  amended  at  the 


(a)  2  Dowl.  N.  S.  209 ;  S.  C.  10  M.  8i  W.  174. 

(b)  Ubi  supra. 
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1844.  suggestion  of  the  Court  The  object  of  the  act  of 
2  Wm.  4y  c.  39,  s.  10,  was  to  put  an  end  to  the  practice 
returning  writs,  and  entering  continuances  after  the  stati 
has  begun  to  take  effect  The  case  of  Jioberis  ▼•  Bate 
shews  that  the  Court  will  not  allow  a  writ  to  be  amende 
merely,  becaose  the  plaintiff  would  otherwise  be  barred 
the  Statute  ct  limitations.  Iiord  Denman  there  sajs  (i 
^*  It  seems  to  me  a  great  exercise  of  power  in  any  Court 
say  that  a  party  shall  be  deprived  of  any  plea  which  I 
law  gives  hiuL" 

Chamoekf  in  support  of  the  rule.  WiUiamM  ▼.  It 
hams  (c),  is  a  direct  authority  in  favour  of  this  applicatii 
This  error  had  been  committed  before  the  decision  in  tl 
case  was  known.  The  error  has  arisen  from  a  correctioi] 
the  printed  copy  of  the  act  of  ParUament,  which,  it  toi 
out,  upon  reference  to  the  engrossed  copy,  is  itself  erroneo 
In  Chit  Arch.  p.  922,  (7th  ed.),  the  act  as  there  print 
directs,  ^' that  every  writ  issued  in  continuation  of  a  precedi 
writ,  shall  contain  a  memorandum,  specifying  the  day  oft 
date  of  the  first  writ;  such  return,  to  be  made,**  &c.  A 
in  a  note  appended  to  the  word  ^'  such**  in  the  fbregcM 
passage,  is  the  following  remark :  ^'  In  the  printed  copj 
the  act,  instead  of  the  word  'such,'  the  conjunction  'a 
is  erroneously  inserted."  In  the  present  case  the  plain 
is  not  seeking  to  enter  writs  after  the  time  limited  for 
doing,  but  merely  to  rectify  a  mere  omission  of  a  fon 
indorsement  on  them. 

Cur.  adv.  vuU, 

Subsequently  on  a  day  after  Term, 

Per  Curiam. 

Rule  absolute,  on  payment  of  costs  of  t 
amendment,  and  of  the  application  abo. 

(a)  6  Ad.  &  Ell.  778.  (c)  Ubi  rapnu 

(6)  Id.  p.  781. 
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1844. 

Gregory  and  Others  v.  Eastabrook. 
Montagu  smith  moved  for  a  distringas  in  this  Twocalliare 

°  sniBcient  on  a 

case>  on  an  affidavit,  shewing  that  two  calls  had  been  made  motion  for  a 
in  the  usual  manner.     The  Court  of  Exchequer  (a)  had  in-         ^^ 
timated  that  costs  for  more  than  two  calls  would  not  be 
allowed  on  taxation ;  and  the  officers  of  this  Court,  it  was 
understood,  had  since  acted  on  that  intimation. 

Per  Curiam. — Take  a  rule. 

Rule  granted. 

(a)  Mem.  9  DowL  728. 

♦ 

Porch  and  Another,  Assignees  v.  Hopkins. 

JbjDfFARDShsd  obtained  a  rule,  calling  on  the  defendant  Where,  in  an 
to  shew  cause  why  the  plaintiffs  should  not  be  at  liberty  to  J^^j^  ^^ 
issue  execution  in  this  action  for  nominal  debt  and  damages  5*«°  ^f^ 

^      for  the  plain- 

with  the  costs,  unless  the  defendant  would  consent  to  the  tiff  for  the 
matter  being  reconsidered  by  the  arbitrator.    In  this  case  tioned  in  the 
an  action  of  debt  had  been  brought  by  the  plaintiffs,  ^'^^j. 
for  monies  due  to  them  as  assiimees  of  R.  P.  Prat  and  >"«  damaget, 

^  .  ffubject  to  a 

S.  Prat,  who  had  become  bankrupts  after  the  accruing  of  reference  to 
the  demands.     The  defendant  had  pleaded  the  general  ^thecanse*^ 
issue,  payment,  set-off,  and  as  to  200/.  mutual  credit  and  "diSi^^ST^ 
the  Statute  of  Limitations.     At  the  trial,  a  verdict  was  and  the  award 

u  auerwards 

taken  by  consent  for  the  debt  mentioned  in  the  declaration,  set  aside  as 
with  Is.  damages,  and  4:0s.  costs,  subject  to  a  reference.  oiun'iiHll    ^ 
The  arbitrator  was  to  direct  whether  the  verdict  should  ««>*««»*» 

rule,  cmpower- 

stand,  and  if  so,  for  what  amount,  or  whether  a  nonsuit  me  the  plain- 
should  be  entered.  The  costs  of  the  cause  to  abide  the  execution  for 
event  and  the  costs  of  the  reference  to  be  in  the  arbitrator's  J;^^\°^ 

debt  and  the 
costs,  unless  the  defendant  will  consent  to  the  case  being  sent  back  to  the  arbitrator  to  re-hear 
and  award. 

VOL.  I.  L  L   L  D.   &   L. 
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1844.  discretion.  He  made  his  award  aoroffdinglTy  and  dim 
*""^^.„  the  verdict  to  be  finallj  entered  for  the  plainfHBt  on  dl 
ud  Another  iaeaes,  and  aaBeased  the  damages  at  14Z.  Ids.  4dL ;  and  i 
HoraiKs.  all  the  matten  in  difierenoe,  not  indoded  in  die  actioa 
decbtfed,  that  at  the  date  of  the  fiat,  the  iMUikimHB  i 
indebted  to  the  defendant  in  the  sum  of  lOOi.  ftr  the  p 
of  a  boat,  theretc^die  bailt  hj  the  defendant  fiir  the  bi 
nipts,  and  that  the  phdntifi  weie  entitled  to  piofe  agi 
the  estate  for  that  amount  Each  patj,  he  £rec 
should  pay  their  own  costs.  This  award  was  afienn 
set  aside  as  defective  on  motion  in  the  fiill  Comt,  11 
which  the  present  rule  was  obtuned.  From  the  affidi 
filed  on  either  side,  it  appeared  that  there  had  been  li 
dealings  between  the  bankrupts  and  the  defendant;  1 
the  defenclant  had  proved  against  the  separate  estati 
R.  P.  Prat  for  497/1  Us.  Sd.  and  against  that  of  &  FM 
551/.  2s.  1<L ;  that  a  set-off  against  both  was  pioved  ht 
the  arbitrator,  amountii^  to  more  than  700L ;  and  thi 
was  onlj  because  the  lOOL,  found  to  be  doe  bj  the  awi 
had  not  been  mentioned  in  the  particnilarB,  that  it 
omitted  in  the  set-off. 

Kinglake  shewed  cause.  This  motion  cannot  be  granl 
The  Court  has  neither  the  power,  nor  would  it  ezercisi 
if  it  had,  in  the  manner  suggested.  The  proper  oourse 
the  plaintiff  to  pursue  is  to  move  for  a  new  triaL  In  the  c 
of  tVooUey  v.  Kelly  {a\  where  a  verdict  was  taken  for 
plaintiff  for  400il  damages,  subject  to  the  award  of  a  t 
rister  as  to  the  damages,  and  the  arbitrator  afterwards 
clined  to  proceed  in  the  reference,  the  Court,  it  is  ti 
held  that  they  could  order  execution  and  judgment  to  is 
against  the  defendant  for  the  damages  so  found  by 
jury,  unless  he  would  consent  to  refer  the  damages  to  so 
other  arbitrator.  But  that  was  a  case  where  the  amoi 
only  of  the  damages  was  referred  to  the  arbitrator,  1 

(a)  I  B.  &  C.  63.    S.  C.  nom.  WwOey  v.  CUarht^  3  D.  &  R.  15C 
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where  the  verdict  was  absolute  for  the  plaintiff.     Such  also        IBA^.  ^ 
was  the  case  of  Taylor  v.  Chregory  (a),  and  there  the  only        Porch 
motion  was  to  enlarge  the  time,  which  was  refused  by  the    •"^  ^"®**'" 
other  side,  and  the  Court  authorized  the  plaintiff  to  enter      Hopkins. 
up  judgment  and  issue  execution  for  the  whole  amount  of 
the  verdict,  unless  the  defendant  would  agree  to  do  so. 
And  the  case  of  Hak  v.  Phillips  {b)  is  also  an  authority  in 
favour  of  the  defendant     In  Evans  v.  Davies  {c\  there  was 
a  verdict  on  the  record  for  the  plaintiff,  50L  damages, 
costs  40*.,  subject  to  the  award  of  an  arbitrator,  and  whilst 
that  verdict  remained  for  the  plaintiff,  a  second  trial  and 
verdict  was  deemed  an  irregularity.     Cheslyn  v.  Dolby  {d) 
is  an  authority  against  this  motion.     There  the  maiginal 
note  is,  *'  where  a  verdict  is  taken,  subject  to  the  award  of 
an  arbitrator  as  to  the  amount  of  the  debt,  a  Court  of  law 
will,  under  circumstances,  compel  the  appointment  of  a 
fresh  arbitrator,  but  not  where  the  verdict  is  taken  subject 
to  arbitration  generaUy."    Besides  here  not  only  the  amount 
of  verdict,  but  "all  matters  in  diflference"  have  been  re- 
ferred, and  it  would  obviously  be  most  unjust  to  permit 
the  plaintiff  to  enter  up  a  verdict  absolutely,  taken  upon 
that  condition,  which  the  arbitrator  has  fidled  to  fiilfiL     It 
is  clear  too  that  this  action  should  never  have  been  brought, 
as  the  arbitrator  has  found  that  the  plaintifis  are,  in  point 
of  fact,  indebted  to  the  defendant. 

Edwards^  in  support  of  the  rule.  It  is  in  the  discretion 
of  the  Court  to  grant  or  refuse  this  application.  The 
plaintiff  does  not  contend  that  the  Court  has  power  to 
force  a  party  to  submit  to  arbitration ;  but  it  can  ^ve  per- 
mission to  plaintiff  to  enter  up  judgment  on  a  verdict 
already  given  in  his  fevour.  Wilkinson  v.  Time{e),  There 
Coleridge^  J.,  says,  "There  is  no  dispute  that  the  Court  has 
the  power  to  direct  judgment  and  execution  to  issue  for 

(a)  2  B.  &  Ad.  774.  (c)  3  Dowl.  786. 

-  (6)  2  M.  &  Scott,  167 ;  S.  C.  9         (d)  2  Y.  &  C.  170. 
Bing.  89.  («)  4  Dowl.  37. 

L  L  L  2 


favour,  that  the  Court  will  oi 
signing  judgment,  where  the 
able  grounds  for  objecting  to  a: 
exist  in  the  present  case. 

Williams,  J. — I  think  perh 
applicable  to  cases  of  this  na 
question  for  the  discretion  of 
particular  case,  the  plaintiff  sb 
cution  for  the  nominal  dams 
becomes  necessary  to  decide, 
before  me,  owing  to  the  erro 
compel  the  party  to  go  before  \ 
would  be  the  effect  of  the  prei 
should  do  so,  since  the  defen< 
valid  objection  to  the  arbitratoi 
sion,  and  how  can  I  take  upoi 
again  make  some  mistake  in  h 
that  I  cannot,  with  propriety, : 
the  same  arbitrator  again.  I 
TimBy  where  my  Brother  Coi 
judgment  should  be  entered 
unless  defendant  consented  t 
arbitrator's  making  his  award, 
party  had  omitted  to  enlaige 
failure  to  lead  to  the  suppositio 
nature  might  occur  again.    I  c 
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interfere  and  allow  execution  to  be  entered  up  for  nominal        1814. 
damages ;  because,  ex  concessis,  the  plaintiff  is  entitled  to     ^^„ 

something.     But  I  do  not  think  that  this  is  such  a  case  as  •«*  Another 
exercising  my  discretion  I  ought  to  refer  back.  Hopkins. 

Rule  discharged,  with  costs. 


Kemp  v.  Balnb. 

M^USH  moYcd  for  a  rule,  calling  upon  the  plaintiff  in  the  Wbcre  the 
above  action  to  shew  cause  why  a  writ  of  habeas  corpus  Sn*lnferior 
should  not  issue,  to  bring  up  the  body  of  John  Humphrey  ^^  ****** 
Penhome  Balne,  the  defendant  in  the  above  action ;  and  leged,  issued 
also  a  writ  of  certiorari  to  remove  the  record  in  the  said  more  than  a 
action.     Judgment  had  been  signed  against  the  defendant  Jlt^i^  judi?- 
in  an  action  of  debt  in  the  Borough  Court  of  Record  of  ^^^y  without 

,     ,  A  8ci.  fa.,  and 

Poole,  at  the  suit  of  the  plaintiff,  on  the  28th  of  June,  1842 :  the  defendant 
and  a  writ  of  fi.  fa.  was  issued  on  the  14th  of  July,  returnable  ^J^  hTctS^" 
immediately.  By  rule  99,  of  the  rules  of  the  Borough  Court,  J^fiJ„  ^f*;  *^* 
(as  settled  by  the  Recorder,  and  confirmed  by  the  Judges,  and  habeas  corpus 
which  rules,  it  was  submitted,  were  therefore,  of  equal  force  the  defendant, 
as  respected  the  process  in  that  Court,  as  the  rules  of  the  ^4©  iSo"e° 


superior  Courts,)  "  all  writs  of  execution  shall  be  executed  defect,  that  the 

,     ,       ,  Court  had  no 

within  six  weeks  after  the  date  thereof    There  was  no  date  power  to  grant 
to  the  return  on  the  back  of  the  writ,  which  was  a  general  i,ri^  up  the 
return  of  *  nulla  bona.'  But  allowing  the  full  period  to  elapse,  ^JJ^j  ^,^ 
this  writ  must  have  expired  about  the  end  of  September  in  Eeing,  that  no 

*  1  /.  certiorari  will 

the  same  year.     No  other  proceeding  was  taken  to  enforce  issue  to  bring 
the  judgment  till  the  12  th  of  December  in  the  following  year,  oFan  Inferior 
more  than  twelve  months  consequently  afler  the  expiration  ^^^Jlji*^^*^"^ 
of  the  writ  of  fi.  fa. ;  when,  without  any  vnrit  of  scire  facias, 
a  capias  ad  satisfaciendum  was  sued  out,  and  the  defendant 
arrested.     To  deliver  him  out  of  this  arrest,  the  present 
motion  was  made,  and  it  was  submitted  that  the  ca.  sa.  was 
not  merely  an  irregularity,  but  a  nullity.     Mortimer  v.  Piff- 
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1844.       goit{a).    After  the  lapse  of  a  year  and  a  day  withoul 

^£^^jj^     cutioD,  the  presumption  was,  that  the  judgment  was  sata 

^v.  Sir  W.  Waller's  caie(b\     The  certiorari  was  also  neoei 

Balhs.  ^ 

in  this  case,  in  order  that  the  Court  mi^t  see  when 

judgment  was  signed,  the  description  in  the  writs  b 

merely  ^'ktely  recovered  in  our  said  Court:**  aothatnotl 

otherwise  would  appear  on  the  tace  of  the  retom  to  s 

that  the  process  was  void. 

j  Barstaw  now  shewed  cause.     The  Court  will  not  g 

I)  a  habeas  corpus,  where  it  is  admitted,  on  the  other  i 

i  that  on  the  £ace  of  the  return  the  defendant  will  appear  t 

legally  in  custody.     And  no  certiorari  can  issue  to  ren 

proceedings  ofinferior  Courts,  after  judgment  given;  ex< 

)    I  for  the  purpose  of  enforcing  the  judgment,  or  where  tl 

is  a  clear  want  of  jurisdiction.   Walker  v.  Gann  (c)  is  a  leac 
case  on  this  subject,  and  the  authorities  will  be  found 
lected  there.     Smith  v.  Sterling  {d\  may  also  be  referred 
In  the  present  case,  even  if  it  appeared  that  the  ca.  sa. 
.  issued  more  than  a  year  after  the  judgment,  it  would 

'  quite  regular,  inasmuch  as  a  writ  of  fi.  Ael  had  previoi 

issued,  which  is  sufficient  to  rebut  the  common  law  ] 
,  sumption,  that  the  judgment  has  been  satisfied.     Simj. 

V.  Heath  (e). 

Lushf  in  support  of  the  rule.  Simpson  v.  HetUh  only  shi 
that  a  writ  of  execution  issued  within  a  year  and  a  day  fir 
the  judgment,  may  be  executed  after  that  period  has  elaps 
In  the  present  case  the  writ  of  ft.  fa.  was  by  the  rulec 
the  Court  returnable  within  six  weeks  from  its  date ;  i 
the  ca.  sa.  was  sued  out  afler  more  than  a  year  and  a  ( 
t  from  the  time  when  it  became  so  returnable.    The  defend 

(a)  2  Dowl.  615.  id)  3  Dowl.  609. 

(b)  2  Leon.  77,  3  Id.  259,  4  Id.  (c)  7  DowL  832  ;  S.  C.  5 
44.  &  W.  631. 

(c)  7  D.  &  R.  769. 
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has  been  arrested  under  a  writ  irregularly  issued,  he  is  1844. 
therefore  illegally  in  custody,  and  the  Court  will  grant  a  ^^^/ 
habeas  corpus  to  discharge  him.     Barrack  v.  Newton  (a).  ^' 

But  if  the  Court  grant  the  habeas  corpus  alone,  it  will 
appear  on  the  face  of  the  return  that  the  defendant  is 
detained  under  a  ca.  sa.,  founded  on  a  judgment  'Mately 
recovered**  in  the  Court  below.  It  therefore,  becomes 
necessary  to  have  a  certiorari,  in  order  that  the  Court  may 
see,  by  having  the  judgment  before  them,  at  what  time  it 
was  signed.  Unless  indeed,  it  be  open  to  us  to  explain  or 
falsify  the  return  by  affidavits.  Canadian  Prisoners^  case  (b). 
We  will  make  it  part  of  our  rule,  that  a  procedendo  shall 
issue  to  take  the  proceedings  back  as  soon  as  this  Court  has 
decided  the  validity  of  the  vn-it  under  which  the  defendant 
is  in  custody. 

Cttr.  adv.  vuU. 

Williams,  J.,  now  gave  judgment. — This  was  a  rule, 
calling  upon  the  plfdntiif  to  shew  cause  why  a  writ  of 
habeas  corpus  should  not  issue  to  bring  up  the  body  of 
John  H.  P.  Balne,  the  defendant  in  the  above  action ;  and 
also  a  writ  of  certiorari  to  remove  the  record  in  the  said 
action.  It  is  to  be  observed,  that  no  want  of  jurisdiction  is 
alleged  on  the  part  of  the  Borough  Court,  out  of  which  the 
process  issued,  by  virtue  whereof  this  party  was  taken  in 
execution.  Therefore  the  present  case  is  distinguishable 
in  that  respect  from  those  cases,  if  any  there  be,  in  which  a 
certiorari  has  been  granted  after  a  judgment  in  an  inferior 
Court,  and  where  we  may  reasonably  suppose  the  ground 
of  the  interference  would  be  in  order  to  see,  if,  on  the  fiuH!  of 
the  proceedings  any  excess  of  jurisdiction  has  been  com- 
mitted. It  has  been  admitted  by  Mr.  Lush,  in  the  course 
of  the  argument,  that  if  a  certiorari  be  not  also  granted  in 

(fl)  1  Q.  B.  525. 

(A)  1  P.  &  Dav.  516;  S.  C.  nom.  div.  9  A.  &  E.  731. 


m  s  tmt  Eke  tU&  Mz.  Joitkse  Hrfiiyrf,  in  ITtfOBr 
Gnn  c^duHezpnoKskiHaelf:  *^  I  diink  it  is  a  floand  s 
wholfgome  geDcnl  n^  dot  a  caoK  ahaQ  ooc  be  lemon 
non  JD  mfa'MH'  jongmmoit,  ancr  jojginf  ni  hssbeensgiM 
tfaoe.^  I  do  not  see  anj  gnieod  Car  deviatiB^  fion  di 
rule  in  the  pRKot  iwfMMyj  sod  dwvefiare,  dub  tide  bi 
be< 


(«)  7D.IeL772. 


Gospel  r.  Swisdrh. 

^^J^^j^  HaNCE  had  obtained  a  rale,  calling  upon  the  pfaund 
to  shew  came  why  the  Tcidict  obtained  in  this  causey  shod 
^R^woald  not  be  set  aside  and  a  new  trial  had.  The  action  was  indi 
r^^  tbe  debt  ^'^"^  assompsit,  for  money  paid  by  the  |daintiff  to  the  oa 
M  ktfl  bands       of  tlie  defendant,  and  due  on  an  account  stated.     Plea,  no 

ataeolUteral 

seomtj,  ^.,      assumpsit.     On  the  trial,  which  took  place  befijre  the  sheri 

e!^[x^^  E.,  of  Yorkshire,  it  appeared,  that  this  was  an  action  fi>r  contri 

fVYUfoTB  **  l>*i^on  against  a  co-surety  to  a  promissory  note,  by  anotbc 

to  Apromittory  co-surety  who  had  paid  a  part  of  the  amount.     The  pre 

afitcrwardt  missory  note  was  in  the  following  form : 

Cr:;^^      £200. 

^^J^;*^  "  Sheffield,  26th  March^  183S 

than  tbe  tiiiii  <<  On  demand,  we  jointly  and  severally,  or  any  two  o 

doe  from  him 
to  B.,  and  re- 
maining in  hif  hands :  Held,  that  A.  ooold  not  maintain  an  action  of  assumpsit  for  money  pu 
to  tho  use  of  C.»  against  C,  for  C.*s  proportion  of  the  sum  which  A.  had  been  oompeUed  t 
pay. 
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more  of  us,  promise  to  pay  Mr.  Jonathan  Beardshaw,  or  ^^^^' 
order,  the  sum  of  two  hundred  pounds,  with  lawful  interest  Goepel 
for  the  same,  for  value  received,  as  witness  our  hands.  Swindem. 

"  John  Youlb,  Jun. 
Witness,  **  George  Kitching. 

George  Smith.  **  James  Spranger  Goepel. 

«  William  Gray. 
"  James  Swinden." 

The  plaintiff's  particulars  of  demand  stated,  that  *'  the 
action  was  brought  to  recover  the  sum  of  IIL  lis.  2d. 
being  the  proportion  due  from  the  defendant  to  the  plain-> 
tiff,  of  the  sum  of  462.  6s.  4^.,  paid  by  the  plaintiff  as 
follows :  plaintiff,  defendant,  one  William  Gray,  and  one 
George  Kitching,  became  sureties  to  a  promissory  note  for 
one  John  Youle,  the  younger,  and  plaintiff  and  the  said 
William  Gray  were  forced  to  pay,  and  did,  as  such  sureties 
for  the  said  John  Youle  the  younger,  pay  the  sum  of 
92L  I2s.  9c2.,  in  equal  proportions  on  the  said  note,  the 
plaintiff  therefore  seeks  to  recover  the  fourth  part  of  the 
said  sum  of  46/.  6s.  4^£2.,  from  the  defendant  as  one  of  the 
sureties."  It  also  appeared  that  the  following  were  the 
facts  of  the  case.  That  one  John  Youle,  the  younger,  in 
order  to  obtain  an  advance  of  200iL,  procured  the  plaintiff 
and  defendant,  and  two  other  persons,  to  sign  a  promissory 
note  for  that  amount,  as  co-sureties.  That  at  that  time, 
plaintiff  owed  Youle  the  sum  of  922.  10^.,  and  that  it  was 
agreed  between  them,  in  order  to  induce  plaintiff  to  sign 
the  note,  that  plaintiff  should  retain  the  said  sum  in  his 
hands  as  a  security  for  his  liability  as  co-surety  on  the  note. 
And  that  he  had  since  paid  462.  6s.  ^^d.  upon  the  pro- 
missory note.  It  was  contended,  on  the  part  of  the  de- 
fendant, that  as  plaintiff  still  retained  the  sum  of  922.  lOs.  in 
his  hands,  belonging  to  the  said  Youle,  in  pursuance  of  the 
above-mentioned  agreement,  he  had  suffered  no  loss  upon 
the  promissory  note,  and,  therefore,  was  not  entitled  to 
maintain  the  action  against  the   defendant     The  under 
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1844.       sheriffs  befixe  whom  it  wis  tried,  was  however  of  adttre 


Q^m^    opinioii,  and  directed  Che  jvrj  aooonliiiglyy  iriio  lecnraed 
V.  verdict  for  the  plsinti£    Against  this  mling  cf  the  and 

sheriff  this  motion  was  now  made.  And  it  was  sobmitti 
the  contract  between  the  plaintiff  and  the  defendsot  i 
one  of  indemni^,  and  that  the  plaintiff  was  not  dusnifie 
and  Daoies  y.  HumpkrmfM  (a)  was  referred  to^  wkcR  i 
cases  are  collected  on  the  sobject. 

Pashky  shewed  cause.  The  defence  here  set  np  it 
defence  at  law,  although  it  may  be  perhaps  in  eqnitr. 
surety  may  not  be  able  to  recover  from  all  of  his  co-soretii 
some  may  become  insolvent.  He  may  snrely,  theidb 
make  the  agreement  that  he  may  hold  a  sum  of  moo 
belonging  to  the  principal  in  his  hands  to  meet  socli 
contingency,  and  still  be  entitled  to  ccmtribution  from  I 
co-sureties.  Where  the  defendant  is  primarily  liable,  t 
plaintiff  is  not  bound  to  proceed  against  parties  in  whc 
hands  the  defendant's  funds  may  be  lodged  for  the  porpc 
of  paying  bb  debts,  FoUiott  v.  Offden  (6%  Wriffht  v.  Nuit  \ 
lie  cited  also  CrayUumie  v.  Swinburne  (</).  Besides^  ev 
had  this  defence  been  a  valid  one,  it  should  have  be 
specially  pleaded,  Mcuon  v.  Bradley  («). 

Hanccy  in  support  of  the  rule.  If  the  defendant  be  n 
liable  in  equity,  then  he  is  not  liable  in  this  action,  for  it 
of  an  equitable  nature.  The  doctrine  of  contribuu 
amongst  sureties  is  not  founded  in  contract,  but  is  ti 
result  of  general  equity,  on  the  ground  of  equality 
burden  and  benefit  Deerbig  v.  fVinchelsea,  {Earl)  {J 
lies  V.  Boxall  {g\  Ex  parte  Gifford  (A).  In  the  case 
Davies  v.  Humphreys  (t),  the  principle  was  fully  rccognisi 
and  laid  down,  that  to  entitle  a  surety  to  bring  an  actic 

(a)  6  M.  &  W.  153.  (/)  1  Cox.  318  ;   S.  C.  2  B. 

(6)  1  H.  Bl.  123.  P.  270. 
(c)  Id.  p.  130.  ig)  2  B.  &  P.  S9. 

(c/)  14  Vc8.  160.  (A)  6  Ves.  805. 

(e)  1 1  M.  &  W.  590 ;  See  S.  C.  (t)  6  M.  &  W.  153. 

Ante,  p.  380. 
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against  his  co-surety,  he  must  prove  that  he  has  been  1844. 
actually  damnified  by  his  suretyship.  K  Youle  were  to  Qoepbl 
sue  the  plaintiff  for  the  sum  that  he  had  lent  him.  the      ^    ^' 

,  SWINOEN. 

plaintiff  could  set  off  the  sum  paid  on  this  note,  and  so 
might  recover  double.  This  being  an  action  of  an 
equitable  nature,  an  equitable  answer  is  sufficient;  and  it 
is  an  equitable  answer  to  say,  that  the  plaintiff  has  not 
been  damnified,  having  paid  the  amount  sought  to  be 
recovered  out  of  the  moneys  of  Youle  in  his  hands.  The 
plaintiff  would  not  be  entitled  to  relief  in  equity,  and  k 
fortiori,  he  cannot  be  entitled  to  maintain  an  action ;  there 
being  no  express  contract,  and  it,  therefore,  resting  entirely 
on  equitable  grounds.  He  was  proceeding  to  argue  against 
the  objection  that  this  defence  should  have  been  specially 
pleaded,  when  he  was  stopped  by  the  Court. 

Williams,  J. — This  was  an  action  of  assumpsit  for 
money  paid  to  the  use  of  the  defendant,  and  on  an  account 
stated,  to  which  the  defendant  has  pleaded  the  general 
issue.  On  these  pleadings,  the  question  is,  whether  the 
plaintiff  has  paid  money  under  such  circumstances  as  to 
create  an  express,  or  raise  an  implied,  assumpsit  on  the  part 
of  the  defendant  ?  There  certwily  was  no  express  promise 
on  the  part  of  the  defendant,  nor  do  I  think  that  one  can 
be  implied ;  for  although  the  plaintiff  did  pay  the  money 
in  question,  he  did  not  pay  it  out  of  his  own  funds,  but  out 
of  the  money  of  Youle,  the  principal,  which  he  retained 
in  his  hands,  and  which  he  was  entitled  to  apply  to  this 
purpose.  The  law,  therefore,  cannot  imply  an  assumpsit 
where  the  plaintiff  has  not  paid  his  own  money,  but  that  of 
another  party.  That  being  so,  the  defence  was  admissible 
under  the  general  issue,  and  in  my  opinion,  offered  a 
sufficient  answer  to  the  present  action.  I  think,  therefore, 
that  the  under  sheriff  was  wrong  in  the  mode  he  left  the 
case  to  the  jury,  and  the  rule  for  a  new  trial  must,  conse- 
quently, be  made  absolute. 

Rule  absolute. 


Q*  & 


Ez  parte  Dai 
(Befort  Atfimr  Jmdgt^) 


\  RULE  had  beeo  oblaiDed,  calEng  oo  the  locDqnf 

_^-  ^      .    Law  SodetT  to  shew  caise  whT  Mr.  Wmimm  Rees  di 

«#GrMKSc».    not  make  an   aflSdaTit,  stating  tbat   he    had   been  < 

be&ire  ife  ad,  admitted  an  attornej  of  the  Court  of  Great  Seaeioo 

\^t^^  Wales,  oo  die  6di  of  April,  1830,  and  w»  practising  in 

7(\aHi^      Mid  Coort  oo  the  23rd  of  JoIt,  1830,  (the  time  of 

tedoBifeiU-  paani^of  the  11  Geo. 4,  and  1  Wni.4,  c  70,)  and  tha 

g^  15^        name   was  duly  entered  upon  the   roD   of  the   Com 

J^^^^^g^   Queen's  Bench,  pursuant  to  sect.  16  of  the  said  act; 

7  Vict.  c.  73.    iJso  stating  the  actual  execution  of  a  ceiUun  cmtrac 

t^e  a  arti-      writing,  being  certain  articles  of  clerl^ship,  dated  the  : 

^^^  of  October,  1843,  made  between  the  said  WOliam  1 

dBfit  raqsral    ^qJ  William  Daries;  and  also  stating  the  names  of  the 

William   Rees  and  William  Davies,  and  their  [Jace 

abode  respectivelv,  together  iwith  the  day  on   which  \ 

contract  was  actually  executed ;  and  why  it  should  no 

deemed  a  suflScient  compliance  with  the  6  &  7  Met.  c, 

8.  8,  and  why  the  Master  should  not  enrol  and  r^:istei 

sud  contract,  and  file  the  said  affidavit  so  to  be  mad 

aforesaid,  and  make  and  sign  a  memorandum  of  the  da 

filing  such  affidavit,  upon  such  affidavit,  and  also  upon 

said  contract     The  affidavit  in  support  of  the  nde  sts 

Mr.  Rocs  had  been  duly  admitted,  and  was  practisin 

an  attorney  of  the  Court  of  Great  Sessions  in  Wales 

the  time  above  mentioned,  and  that  his  name  was  dul^' 

scribed  upon  the  shilling  roll  of  this  Court ;  that  the  arti 

of  clerkship  were  duly  executed,  and  that  he  was  at 

time  of  their  execution,  and  also  of  this  application,  c 

practising  as  an  attorney  in  Wales.     It  also  stated,  thi 

doubt   had   arisen,   whether,  as  Mr.   Rees  had  not  b 

adnnttcd  a  full  attorney  of  this  Court,  he  could  take 

articled  clerk,  and  make   the  affidavit  necessary   by 
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6  &  7  Vict.  c.  73,  8.  8,  on  which  account  the  present        1844. 
motion  was  made. 


Ex  parte 
Davies. 


The  Attorney  General  and  F.  Robinson  shewed  cause. 
This  application  is,  with  reference  to  section  8  of  the 
6  &  7  Vict  c.  73,  which  requires  an  affidavit  of  the 
execution  of  articles  of  clerkship,  and  of  the  due  admission 
of  the  attorney  or  solicitor,  to  be  made  and  filed  within 
six  months  from  the  date  of  the  articles;  but  in  the 
present  instance,  the  attorney  is  not  an  attorney  authorized 
to  take  an  articled  clerk.  By  section  3  of  the  same  act, 
the  only  party  who  can  take  an  articled  derk  is,  *^a 
practising  attorney  or  solicitor  in  England  or  Wales,'* 
with  the  exception  of  '*  a  practising  attorney  or  solicitor 
of  the  Court  of  Common  Pleas  of  the  county  palatine  of 
Lancaster,  or  the  Court  of  Pleas  of  the  county  palatine  of 
Durham."  **  A  practising  attorney  or  solicitor  in  England 
or  Wales,"  must  mean  a  full  attorney  of  this  Court,  and 
this  view  is  strengthened  by  the  exceptions  named.  In 
the  present  case,  Mr.  Rees  was  only  an  attorney  of  the 
Court  of  Great  Sessions  in  Wales;  that  Court  was 
abolished  by  the  11  Geo.  4,  and  1  Wm.  4,  c  70,  and  Mr. 
Rees  was  then  entered  on  the  shilling  roll,  under  section  16, 
which  only  enables  him  to  practice  in  the  Courts  of 
Westminster,  in  such  actions  and  suits  as  are  against 
parties  residing,  at  the  commencement  of  the  suit,  in 
Wales.     He  did  not  enter  himself  under  section  17. 

The  Solicitor  General,  Chilton^  and  E.  V.  Williams^  in 
support  of  the  rule.  If  the  words  of  the  3rd  section  of 
6  &  7  Vict,  c  73,  are  to  be  taken  literally,  Mr.  Rees  is 
within  them ;  for  he  is  "  a  practising  attorney  in  Wales." 
Section  8  requires,  that  an  affidavit  shall  be  made  that  he 
is  an  attorney  'Muly  admitted;"  his  admission  under  the 
shilling  roll. will  satisfy  that  averment  It  never  could  have 
been  the  intention  of  the  Legislature,  that  no  attorney  on 
the  shilling  roll  should  be  permitted  to  take  an  articled  clerk. 
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1844.  Under  the  repealed  statute  of  2  Geo.  2,  c.  23,  s.  5,ih 
^^^"C^  is  no  doubt  Mr.  Rees  was  qualified  to  take  an  artk 
Datiss.  clerk.  Then  came  the  statute  65  Geo.  3,  c  184,  impos 
duties  on  articles  of  clerkship.  And  by  the  9  Gea 
c  49;  s.  4;  arddes  of  clerkship  in  the  Courts  of  Gi 
Sessions^  &c.y  may  be  stamped  with  a  higher  doty,  i 
thereupon  the  parties  to  become  capable  of  beii^  admit 
to  practice  in  the  Courts  at  Westminster.  The  II  Geo 
and  1  Wm.  4,  c  70,  s.  l?,  only  re-enacts  in  terms 
provisions  of  the  above  section  of  the  9  Greo.  4;  but  i 
created  some  confusion,  as  it  professes  to  enact  them 
the  first  time,  and  besides,  only  applies  to  such  persons 
had  actually  served,  or  were  then  actually  servii^  nn 
ardcles  of  clerkship.  In  Ex  parte  WUJiams  (a\  the  Co 
admitted  an  attorney  of  the  Court  of  Great  Sesaions  to 
an  attorney  of  this  Court,  after  the  passing  of  the  II  Geo 
and  1  Wm.  4,  c  70. 

Lord  Denican,  C.  J. — I  am  of  opinion  that  the  affidi 
may  be  made. 

Patteson,  J. — I  am  of  the  same  opinion*  By  i 
2  Geo.  2,  c  23,  s.  5,  any  person  who  had  served  as  a  d( 
for  the  space  of  five  years  to  an  attorney  of  some  or  one 
the  Courts  mentioned  in  section  1,  which  includes  t 
Court  of  Great  Sessions  in  Wales,  was  entitled  to 
admitted  an  attorney  of  the  superior  Courts.  By  t 
34  Gea  3,  c.  14,  s.  1,  the  duty  on  articles  to  serve, 
order  to  be  admitted  as  an  attorney  of  the  superior  Coui 
was  made  double  that  which  was  requisite  in  order  to 
admitted  in  the  Court  of  Great  Sessions  in  Wales,  i 
Then  by  the  9  Geo.  4,  c.  49,  s.  4,  a  person  bound  to  sei 
as  clerk  in  order  to  admission  in  the  Court  of  Gn 
Sessions,  &c.,  could,  by  paying  the  higher  duty,  becoi 
entitled  to  admission  in  the  superior  Courts.     That  ad 

(a)  5  A.  &  E.  140. 
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not  repealed^  and  may  apply  to  the  Counties  Palatine,  1844. 
where  there  still  may  be  persons  under  articles  who  have  ETwute 
paid  the  lower  rate  of  duty.  The  11  Geo.  4,  and  1  Davibs. 
Wm.  4,  c.  70,  in  abolishing  the  Courts  of  Great  Sessions, 
provides,  by  section  16,  that  attorneys  practising  therein 
may  be  placed  upon  a  shilling  roll  in  the  superior  Courts, 
and  thus  practise  in  all  actions  and  suits  in  those 
Courts,  against  persons  residing,  at  the  commencement 
of  them,  in  the  principality.  It  would  appear  from  that 
section,  that  articled  clerks,  whose  articles  had  more 
than  six  months  to  run,  were  left  to  the  provisions 
of  section  17,  which  latter  section  was  very  probably 
introduced,  owing  to  the  9  Geo.  4,  c.  49,  s.  4,  being 
overlooked*  By  the  6  &  7  Vict  c.  73,  s.  3,  articles  of 
clerkship  are  only  to  be  of  avail  when  the  party  is  bound  to 
a  **  practising  attorney  or  solicitor  in  England  or  Wales  i^ 
unless  where  he  is  bound  to  a  practising  attorney  or  solicitor 
of  the  Court  of  Common  Pleas  of  the  County  Palatine  of 
Lancaster,  or  the  Court  of  Pleas  of  the  County  Palatine  of 
Durham,  with  a  view  to  practise  in  those  Courts.  Now  an 
attorney  on  the  shilling  roll  stands'on  a  very  diflerent  footing 
from  an  attorney  practising  in  the  County  Palatine.  A 
clerk  articled  to  the  latter  would  pay  the  lower  rate  of  duty ; 
whikt  if  articled  to  the  former  he  must  now  pay  the  larger 
duty,  there  being  no  longer  any  Courts  of  Sessions  in  which 
he  can  practise.  It  would  be  very  hard  upon  the  attorneys  on 
the  shilling  roll,  if  they  were  not  allowed  to  take  an  articled 
clerk ;  but  in  so  doing,  it  seems  to  me,  the  derk  must  be 
considered  to  be  bound  for  the  purpose  of  being  admitted  as 
an  attorney  in  the  Courts  at  Westminster. 

CoLERiDQE,  J.,  and  WiGHTMAN,  J.,  coucurred. 

Rule  absolute. 


id.  ^ 


3ffr^ : 


r  a* 


Tpp^T^  tiTw-  aii£  trill*  fnaeost  tmit  omcx  in 
1  pTfwr  ut.  i*^^'  nimmiugc  imiL  'noit  id  xinit  for  iw 
ssBjnmazim^  ^Tixt  us:  ncsuiiiL  ^w:m  ul  as-  fi:di  of  Jam 
HiiL  "Hif  iiilirnnnc  *  £  rinw  a:  tt>»  vuluuu  nf  cominnxii 
*  T:  uL  BBL  *"^. «  m*  rjns:EZust  af  iiie  Tohac  "few^y  of 
=rj  a:  LaiRiiinz^  bul  znt  linsmK  iberxiL  and  zo  i3ie  ht 
of  iii£  r^lis:iir  fisre:  ztraoL.  laondiizi.  ii>  irc. — Hiesr  m 
hs:  XiiifiSTT^ «  niaK  i:  rzirmnmr-  ync  md  nvrr  of 
JifLL'ti  -ci.  8BK:.*T  IT  rjirr^FT  wrir  aetrer  inxo  like  rmind 
ua£  fiiui  JtfCTgr,  iziE  'nitditf  of^.  H.B.aiidJ<KfanaIleu 
Ui£7  ittJZiL  rrrairpsc  iieLcT  hk.  one  of  iier  Mjgetgji'g  joa 
uf  oifc  ztekst.  iz.  MDi  fx^  die  su::  arx  and  fiberties,  bv 
Mci  af  A.  S.  Bui  crrars^.  -v-nix  ieiGauoasihr  iarpmc 
uizismiz  h  PsruLiz.  lesiAizieiiiBnr  vriuug^.  pcrpoctiiM 
'*«•  tiie  'iMR  wiZ  mi  lescuDezK  as  A.  Sl,  whii  intent  to 
frmad  ciizr  Ljct  uie  Qziees^  aKZis  iLe  «=^*^t^'P'  and  pea 
ThcjDQ  TciQ  iLe  ssd  keeper  arc  bei^bj  reqmpBd  to  rca 
ood  likPZD  in  Tcnr  cssLodr  soi^iv  keejs  notil  Moodor, 

-«y  BcCoR  Mr.  Jutire  iHyfcfM—,  ib  ibe  Bb]  Coat. 
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22nd  instant,  and  then  to  be  brought  before  me,  or  such        1844. 
other  of  her  Majesty's  justices  of  the  peace,  as  shall  be  then      eP^][I!^ 
sitting  at  the  justice  room,  Mansion-house,  in  the  said  city,       Joshua 
for  further  examination:  and  for  your  so  doing,  this  shall  be 
to  you  and  each  of  you  a  sufficient  warrant.    Given  under  my 
hand  and  seal,  this  9th  day  of  January,  1844.     W.  Magnay, 
Mayor.**    The  affidavits  stated  a  demand  of  a  copy  of  the 
depositions,  and  that  they  were  in  the  lawful  custody  of  the 
Lord  Mayor  and  his  officers.     The  affidavits  that  were  filed 
in  answer  stated,  that  the  depositions  had  not  been  read 
over  to,  and  signed  by  the  witnesses,  or  by  the  Lord  Mayor. 

Afterwards,  in  the  full  Court, 

The  Attorney  General  and  R.  V.  Richards  shewed  cause. 
The  act  of  Parliament,  6  &  7  Wro.  4,  c.  1 14,  entitling  prisoners 
to  a  copy  of  the  depositions  against  them,  applies  only  to 
commitments  for  trial.  This  may  be  seen  from  the  language 
of  the  1st  section,  which  clearly  refers  exclusively  to  the 
case  of  persons  on  their  trial  for  felony.  The  words  of  the 
3rd  section  (a\  under  which  this  application  b  made,  shew 

(a)  "  And  be  it  further  enacted,  of  the  assize  or  sessions  at  which 
"  That  all  persons  who  after  the  the  trial  of  the  person  on  whose 
passing  of  this  act  shall  be  held  behalf  such  demand  shall  be  made 
to  bail  or  committed  to  prison  for  is  to  take  place,  such  person 
any  offence  against  the  law  shall  shall  not  be  entitled  to  have  any 
be  entitled  to  require  and  have,  copy  of  such  examination  of  wit- 
on  demand,  (from  the  person  who  nesses,  unless  the  judge  or  other 
shall  have  the  lawful  custody  person  to  preside  at  such  trial 
thereof,  and  who  is  hereby  re-  shall  be  (^  opinion  that  such 
quired  to  delirer  the  same,)  copies  copy  may  be  made  and  delivered 
of  the  examinations  of  the  wit-  without  delay  or  inconvenience 
nesses  respectively  upon  whose  to  such  trial ;  but  it  shall  never- 
depositions  they  have  been  so  theless  be  competent  for  such 
held  to  bail  or  committed  to  judge  or  other  person  so  to  pre- 
prison,  on  payment  of  a  reason-  side  at  such  trial,  if  he  shall  think 
able  sum  for  the  same,  not  ex-  fit,  to  postpone  such  trial  on 
ceeding  three  half-pence  for  each  account  of  such  copy  of  the  exa- 
folio  of  ninety  words :  Provided  mination  of  witnesses  not  having 
always,  that  if  such  demand  shall  been  previously  had  by  the  party 
not  be  made  before  the  day  ap-  charged." 
pointed  for  the  commencement 

yOL.    I.  M   M   M  D.    &   L. 
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copies  oi  lue  uepusiuous. 
act  for  enabling  persons  in< 
construed  in  pari  materia 
and  it  is  clear^  that  there  1 
writing  and  subscribed  by 
nations  on  which  the  prisoi 
submitted,  therefore,  that 
act,  as  it  certainly  is  tha 
of  justice,  is  that  the  prig 
depositions,  only  when  thi 
has  terminated,  and  he  is  i 
to  take  his  trial  on  the  cha: 

Kelly  and  Ballantine,  in 
any  doubt  as  to  the  consti 
that  will  be  adopted,  whic 
prisoner.  The  object  of  th 
is  to  enable  parties  ^^  accuse 
make  their  full  answer  ar 
against  them."  There  is 
construction  contended  fo: 
in  a  case  of  felony  a  party 
gistrate,  it  must  be  on  a  1^1 
been  guilty  of  an  offence ; 
for  a  week,  to  be  then  re-c 
to  the  next  assizes  or  sessic 
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it  is  80  used  by  Mr.  Justice  Bayley^  in  Dami  v.  Capper  {a)j        1844. 

and  in  2  Hale's  Pleas  of  the  Crmim,  ch.  14,  p.  120.     That     ^^^J^g ' 

the  examinations  have  not  been  read  over  or  sisned  by  the       Joshua 

^  •'  Flrtcher. 

witnesses,  or  by  the  Lord   Mayor,  may  shew  that   that 

magistrate  has  not  done  his  duty ;  but  can  be  no  answer  to 

the  present  application. 

Lord  DsNMAN,  C.  J. — This  rule  must  be  discharged.  I 
think  the  words  of  the  preamble  are  clearly  confined  to  a 
party  on  his  trial.  The  words  are  "full  answer  and  defence," 
and  the  statute  never  contemplated  that  magistrates  should 
have  the  power,  as  indeed  it  would  be  most  inconvenient  if 
they  had,  to  go  into  the  "  full  answer  and  defence"  of  a 
person  charged  before  them  on  suspicion  of  having  com- 
mitted a  felony.  I  felt  most  inclined  to  doubt  about  that 
portion  of  the  3rd  section,  which  speaks  of  a  party  who  is 
committed  to  prison,  as  being  entitled  to  have  on  demand, 
'<  copies  of  the  examinations,*'  but  then  I  think  the  committal 
there  referred  to,  being  a  committal ''  for  any  offence,"  means 
a  committal  for  trial,  and  not  a  committal  by  way  of  remand, 
until  the  magistrate  shall  determine  whether  he  will  commit 
for  trial  or  discharge  the  prisoner,  as  in  the  present  case.  I 
think  it  is  extremely  important  for  the  ends  of  justice  that 
the  magistrate  should  not  be  compelled  to  furnish  copies  of 
the  examinations,  where  there  is  not  suflScient  before  him 
to  enable  him  to  commit  the  party  for  trial,  although  there  is 
sufficient  to  authorize  his  being  detained  for  further  inquiry. 

Pattebon,  J. —I  am  of  the  same  opinion.  The  argument 
from  the  preamble  is  rather  against  those  usingit  The  words 
**  fiill  answer  and  defence,"  which  is  to  be  "  by  counsel,"  &c 
shew  clearly  that  the  trial  is  referred  to,  I  do  not  however, 
decide  upon  this  ground;  it  appears  to  me  a  suflScient 
answer  to  this  application,  that  the  prisoner  is  not  committed 
«  for  any  offence,"  but  only  until  such  time  as  the  magistrate 

{fl)  10  B.  &  C.  2S ;  See  S.  G.  5  M.  &  R.  63. 
M  M  M   2 
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1844.        names,  in  order  to  more  fully  inquire  if  any  ofieoce  hast 
^     ^^TT"^     committed. 


Et  parte 

Joshua 

Fletchee. 


Coleridge,  J. — The  point  is  a  very  important  one,  i 
magistrates  were  bound  to  deliver  copies  of  the  examinati 
whilst  the  inquiry  is  still  pending  before  them,  the  end 
justice  might  be  materially  defeated.  It  is  very  probal 
that  section  3,  was  an  after  thought  of  the  fi:aiiier  erf*  the  i 
The  1st  and  2nd  sections,  clearly  refer  to  persons  on  tl 
trials  for  felonies,  and  therefore  cannot  mean  proceedii 
before  magistrates,  for  otherwise,  section  3  would  beco 
unnecessary.  By  the  proviso  to  section  3,  if  the  party  d 
not  make  ^^  such  demand,"  (which  refers  to  the  dema 
before  mentioned,  of  a  copy  of  the  examinations,)  befi 
<*  the  day  appointed  for  the  commencement  of  the  aasiie 
sessions  at  which  the  trial  of  the  person  on  whose  befa 
such  demand  shall  be  made,  is  to  take  place,**  the  party 
not  to  be  entitled  to  a  copy.  This  cleaiiy  shews,  that  t 
demand  in  the  former  part  of  the  section  applies  only  ti 
person  committed  for  trial.  It  never  could  have  be 
intended  that  a  party  who  may  be  ultimately  dischaig 
should  yet  be  entitled  to  a  copy  of  the  depositions^ 

WiGHTMAN,  J. — When  this  rule  was  moved  for,  I  thoi^ 
it  was  a  proper  point  to  be  considered ;  but  it  seemed  to  n 
then,  and  I  am  still  of  the  same  opinion,  that  putting  a  fi 
construction  on  the  words  of  the  statute,  the  3rd  aectii 
does  not  apply  to  a  case  like  the  present,  where  the  party 
committed  for  re-examination  only. 

Lord  Denman,  C.  J. — We  wish  to  add,  that  in  comii 
to  this  decision,  we  do  so  without  reference  to  the  fiict,  th 
the  depositions  have  not  been  signed  by  the  witnesses  < 
subscribed  by  the  magistrate.  The  proper  course  is,  th 
this  should  be  done,  as  soon  as  each  deposition  is  taken. 

Rule  discharged. 
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COURT  OF  COMMON    PLEAS. 

IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


SMALLBfAN   V.   PoLLARD.  1844. 

VyASK     The  declaration  was  framed  in  the  usual  form,  a  sheriff  is  not 
upon  the  statute  8  Anne,  c  14,  by  the  landlord  against  the  ^^jfolJ  inm 
sheriff,  for  taking  goods  off  the  premises,  which  had  been  ^ti^^n  ou  tho 

,  ,  case  under  ihe 

seized  under  a  fi.  fa.,  without  first  paying  the  landlord  half  stat  8  Anne, 
a  year's  rent  which  was  in  arrear.     The  defendant  pleaded  uniegi  there  be 
not  guilty,  and  two  special  pleas  which  it  is  unnecessary  to  »n*ct«»^  re- 
particularize.     At  the  trial  before  WilliamSj  J.,  at  the  last  goods  from  the 
Gloucester  Assizes,  it  appeared,  that  a  person  named  Jones  Sli^'^ation 
was  tenant  to  the  plaintiff  of  an  hotel  called  the  Albion,  at  ^*,^|i^^"'* 
a  rent  of  120t  a  year.     On  the  6th  of  April,  1843,  half  a  cquiy^nt  to  a 
year's  rent  became  due,  and  a  day  or  two  afterwards,  the      Semiiey  that 
sheriff  entered  and  seized  the  goods  of  Jones  under  a  fi.  fa.,  entitl^to 
issued  at  the  suit  of  one  Tummon.   The  plaintiff  then  gave  ^"^^l*"  ^T  * 
notice  to  the  defendant  that  the  rent  was  in  arrear,  but  on  while  the 
the  10th  of  April,  the  sheriff  executed  a  bill  of  sale  of  the  on  the  we- 
goods  in  question  to  the  execution  creditor.     The  goods  Jhl^;^'^hafe* 
were  not  actually  removed  from  the  premises  until  after  been  sold  by 

1  /.     ,  .  rV«  1.  ,  theshcnff. 

the  commencement  of  the  action.  JThe  verdict  passed 
for  the  plaintiff,  with  60/.  damages,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit 

Talfourd,  Scrjt,,  (in  Michaelmas  Term,)  moved  accord- 
ingly.    The   mere   execution  of  a  bill  of  sale  does  not 


9. 
POLLAAO. 
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1844.  support  the  averment  in  the  declaration,  that  the  shi 
Smallman  i^oioved  and  carried  away  the  goods.  Thei«  is  certun 
reported  decision,  West  and  wife  v.  Hedges  (a),  which  u 
the  contrary  effect,  but  the  note  of  that  case  is  very  k> 
The  case,  however,  has  been  cited  in  WoodfalTs  Lorn 
Landlord  and  Tenant{b)y  as  an  authority  for  the  proponti 
that  a  bill  of  sale  executed  under  a  fi.  fa.,  is  a  suflBd 
removal  of  the  goods  within  the  statute.  On  the  ot 
hand.  Sir /Z.  Camyny  in  his  Dreatise  an  Ae  Iaod  of  Lamdii 
and  Tenant  {c\  treats  the  report  in  BameM  as  of  no 
thority,  calling  it  short  and  imperfect,  and  the  learned  wr 
observes,  ^^  Since  by  the  words  of  the  statute,  he,  (the  sher 
is  only  bound  to  pay  the  rent  before  the  removal,  it  8e< 
to  follow,  that  no  action  will  lie  against  him  until  after 
removal  has  taken  place."  He  referred  to  Smith  v.  RuMwtU\ 
Colyer  v.  Speer  («),  Calvert  v.  JoUffe  (/),  Lane  v.  Crockett 
and  Riseley  v.  Ryle  (A). 

A  rule  nisi  having  been  granted, 

Manning^  Seijt,  now  shewed  cause.  The  meaning 
the  statute  must  be  taken  to  be,  that  the  sheriff  havi 
parted  with  all  title  to  the  property  by  the  bill  of  sale,  ( 
execution  of  a  bill  of  sale  is  tantamount  to  an  acti 
removal  of  the  goods.  After  the  bill  of  sale,  the  landic 
has  no  power  to  distrain  upon  the  goods,  unless  they  a 
left  upon  the  premises  an  unreasonable  time.  There  w\ 
therefore,  a  complete  transfer  of  the  goods.  Sir  Antha. 
Main^s  case  (t);  and  such  a  transfer  was  held  to  be 
removal  in  tVcst  v.  Hedges  (A).  The  note  of  that  case  w 
thus : — '^  A  bill  of  sale  held  to  be  a  removal  of  goods  tak< 
by   a   fi.   fa.,  and  a  year's  rent  ordered   to  be  paid   tl 

(a)  Barnes,  211.  (/)  2  B.  &  Ad.  418. 

(6)  p.  342,  2  edit.  {g)  7  Price,  566. 

(c)  p.  343,  1  edit.  {h)  10  M.  &  W.  101;  SeeS.' 

(rf)  3  Taunt.  400.  1  Dowl.  660,  N.  S. 
(e)  2  Brod.  &  B.  67  ;  Sec  S.  C.         (t)  5  Rep.  20. 
4  Moore,  473.  (k)  Ubi  supra. 
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landlord,  out  of  the  money  levied  by  the  sberiflb  of  1844. 
London."  Though  short,  the  report  appears  to  be  correct, 
because,  upon  an  inspection  of  the  original  documents,  it 
appears  distinctly,  that  in  that  case  only  a  bill  of  sale  had 
been  given,  and  there  had  been  no  removal  of  the  goods. 
A  summary  application  was  made  against  the  sheriff,  calling 
upon  him  to  deliver  up  to  die  landlord  the  money  which 
he  had  received  from  the  vendor  of  the  goods,  and  the  rule 
made  by  the  Court  was,  that  the  sheriff  should  pay  one 
year's  rent,  deducting  the  land-tax,  if  the  money  levied  was 
sufficient,  and  if  it  was  not  sufficient,  then  that  all  that  was 
levied  should  be  paid  to  the  plaintiff.  The  note  in  Barnes 
therefore,  is  right.  [Cresswell^  J. — No,  Barnes  says,  that 
the  bill  of  sale  was  held  to  be  a  removal ;  whereas  it  appears 
from  the  original  documents  which  have  been  referred  to, 
that  the  only  question  was,  what  was  to  be  done  with  the 
money  ?  Maulcy  J. — When  the  sheriff  has  got  the  money 
accruing  from  the  sale  of  the  goods,  he  has  it  for  the  land- 
lord ;  but  here  the  action  is  for  a  removal  of  the  goods, 
without  paying  the  landlord  his  rent.]  If  the  execution  of 
a  bill  of  sale  by  the  sheriff  be  not  a  removal,  he  never  can 
remove  the  goods,  because  any  subsequent  removal  would 
be  the  act  of  the  vendee. 

Talfourdf  Scrjt,  who  appeared  to  support  the  rule,  was 
not  called  upon  by  the  Court 

TiNDAL,  C.  J. — ^The  plaintiff  in  this  action  has  made  an 
express  allegation  that  the  goods  were  removed ;  and  the 
question  is,  whether  they  were  removed?  The  plaintiff  has 
no  ground  of  action,  unless  there  was  either  an  actual  or  a 
constructive  removal ;  because  the  statute  says,  that  no 
goods,  in  or  upon  any  messuage,  &c  shall  be  liable  to  be 
taken  by  virtue  of  any  execution,  ^^  unless  the  party  at 
whose  suit  the  said  execution  is  sued  out,  shall,  before  the 
removal  of  such  goods  from  off  the  said  premises,  by  virtue 
of  such  execution,  &c.,  pay  to  the  landlord  of  the  premises  all 
such  sums  as  shall  be  due  for  rent,  &c.,  provided  the  arrears 
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1844.  do  not  amount  to  more  than  one  yearns  reDt.**  The  stita 
Smallman  therefore,  considers  that  the  sheriff  in  peraoo  has  ooching 
p    <"•  do  with  the  removal,  but  that  the  judgoieDt  creditor  oo; 

to  pay  the  money  over  to  the  landlord.  The  ahefiff  m 
still  go  on  to  sell,  or  remove,  but  until  he  has  done  sts  ^ 
is  no  ground  for  an  action  against  him.  The  dedantti 
charges  that  the  sheriff  wrongfully  remored  the  goods,  a 
the  plea  of  not  guilty  puts  that  all^^on  in  iasoe.  Ui 
removal,  therefore,  I  cannot  say  that  any  cause  of  acti 
arises;  and  the  case  in  Barnes  {a)  ^  docs  not  help  the  pla 
tiff,  because  that  onl}'  shews  that  an  application  was  made 
the  Court  for  the  sheriff  to  return  the  money,  and  I 
Court  in  that  case,  without  any  question  of  removal  aiisii 
ordered  the  money  to  be  paid  to  the  landlord.  That  c 
was  followed  by  Henchett  v.  Kimpsan  (ft),  where  PraUy  C. 
says,  ^^  after  the  sheriff  has  notice  of  rent  being  due  to  1 
landlord,  he  cannot  remove  the  goods  before  he  has  satisf 
the  landlord  one  year's  rent;"  and  then  he  goes  on  to  s 
*'  the  landlord  shall  have  the  like  benefit  of  distress  for  c 
year's  rent  as  if  there  had  been  no  execution  at  all.*'  T 
would  almost  tend  to  shew  that  in  the  present  instance  1 
landlord  might  have  distrained  the  goods  notwithstandi 
the  bill  of  sale,  but  without  giving  any  opinion  upon  t 
latter  point,  I  think  that  the  main  allegation,  that  the  shei 
removed  the  goods,  has  not  been  satisfied,  and  that  tlu 
must,  therefore,  be  a  nonsuit 

Erskine,  J. — The  verdict  in  this  case  ought  either 
have  been  found  for  the  defendant,  or  he  was  entitled  tc 
nonsuit  The  whole  gist  of  the  complaint  is,  that  ti 
sheriff  seized  and  removed  without  paying  the  rent  He 
there  was  no  removal  in  fact ;  but  it  is  contended  that  the 
was  a  constructive  removal,  because  the  sheriff  had  execute 
a  bill  of  sale ;  but  that  cannot  be  said  to  be  a  removal, 
the  execution  creditor  had,  in  pursuance  of  the  sale,  remove 
the  goods,  that  would  have  been  a  removal,  because  it  woui 

(a)  Weit  V.  Hedges,  ubi  supra.  (6)  2  Wilt.  140. 
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have  been  a  removal  by  the  person  authorized  by  the  sheriff.        1844. 


The  authority  in  Barnes  is  mis-reported,  because  he  has  re-     smallman 

ported  the  case  as  if  the  Court  had  determined  that  a  bill  of     _    ^' 
^  Poll  A  BO. 

sale  of  goods  taken  by  a  fi.  fa.  was  tantamount  to  a  removal* 
No  such  point  was  decided,  but  the  Court  merely  held  that 
where  a  sheriff  has  in  his  hands  the  proceeds  of  the  sale,  the 
Court  will  order  him  to  pay  the  landlord  his  year's  rent. 
Tliat  decision  is  supported  by  the  subsequent  case  of  Hen- 
chett  V.  Kimpson  {a);  but  there  is  no  case  to  shew  that,  under 
such  circumstances,  the  sheriff  is  liable  in  an  action  like 
the  present. 

Maule,  J. — The  plaintiff  has  failed  to  prove  the  allega- 
tion, that  the  sheriff  removed  the  goods.  It  is  contended, 
on  the  authority  of  West  v.  Hedges  (6),  that  the  sale  was  a 
removal.  There,  the  sheriff  was  ordered  to  pay  the  money 
to  the  plaintiff,  he  having  received  the  proceeds  of  the  sale; 
and  in  one  sense  this  may  be  considered  a  removal,  because 
it  gave  the  plaintiff  as  good  a  right  to  the  money  as  he 
would  have  had  if  an  actual  removal  had  taken  place ;  but 
it  is  not  a  removal  in  any  other  sense.  The  goods  were 
not  in  fact  removed,  and  then  the  question  is,  whether  the 
allegation  that  they  were  removed  is  material  ?  I  think  that 
there  would  not  be  a  good  cause  of  action  disclosed,  without 
stating  a  removal  in  the  declaration.  The  effect  of  the  first 
section  of  the  statute  of  Anne  is,  that  the  goods  must  remain 
on  the  premises  until  the  rent  is  paid  to  the  landlord.  K 
the  landlord  had  distrained  after  the  execution  of  the  bill  of 
sale,  and  the  execution  creditor  had  said,  "  you  have  no 
right  to  the  goods,  as  they  have  been  sold  under  the  execu- 
tion :"  the  landlord  might  have  answered,  "  they  were 
sold  subject  to  the  rent,"  and  he  might  have  distrained 
the  goods  for  the  amount.  There  is  no  injury,  therefore, 
until  the  actual  removal,  and  the  allegation  of  a  removal  is, 
consequently,  material. 

(a)  Ubi  supra.  (6)  Ubi  supra 
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184 1.  CBE86WELL,  J. — If  jou  Were  to  strike  out  the  aUegiti 

SmTixjiaii     ^^  removal,  the  declarmtkm  wcKiId  be  bad.     The  emt 
9-  Aimef  18  explained  away  by  the  aflSdaTits  which  haveb 

read. 

Role  absolute  to  enter  a 


Cow  o.  Ktnnbbslbt. 

lo  aa  action  A  RULE  had  been  obtained  on  the  behalf  of  the 
ecntor,  apon  a  fendant,  against  whom  an  action  had  been  brou^ 
torod^to^  executor,  on  a  contract  by  his  testator  founded  on  a  | 
thl  c^^'  ticular  custom  supposed  to  exist  at  Bombay,  for  a  c 
an  ^icatioa  mission  to  examine  witnesses  there,  the  defendant  ofiei 
mat,  and  opon*  to  pay  the  amount  claimed  by  the  plaintiff  into  CoorL 

payment  of  the 
glim  demanded 

into  Court,  Sir  T.  IVUde.  Sent.,  now  shewed  cause,   and  unred 

made  abeolute  .       .  . 

a  rule  (or  a  an  objection  to  the  commission  being  issued,  that 
eiMDiaTtHt^  aflSdavits  upon  which  the  rule  was  granted,  did  not ' 
u"**i^  ^^  ^'^^^  ^'^^  names  of  any  of  the  witnesses  who  were  to 
the  affidavits  examined,  nor  any  material  facts  which  they  could  estab 
the  names  of  by  their  tc:stimony.  Uc  referred  to  Ditnond  v.  Viillance 
HSL^/i^rwi  Beresford  v.  EastJwpe  (b),  Gunter  v.  APTear{c\  Badd 


nesscs,  nor  an  j 
material  fad 
which  thej 
could  prove. 


material  facts    y.  Gilniore{d\  Carbonell  \.  BesseU{e). 
"hich  the  J 

Chanmlly  Seijt.,  contr^ 

Per  Curiam. — The  affidavits  certainly  do  not  stale  i 
the  deiK>nents  believe  the  custom  will  be  dis}>roved,  I 
considering  that  this  is  the  case  of  an  executor,  and  tliat 
is  ready  to  pay  the  amount  claimed  by  the  plaintiff  ii 
Court,  we  think,  though  we  feel  some  doubt,  that  the  co 
mission  may  issue. 

Rule  absolute  accordingly. 

(a)  7  Dowl.  590.  4  Dowl.  7'22. 

(6)  8  Dowl.  294.  (rf)  1  M.  &  W.  55. 

(c)  1  M.  &  W.  201 ;  See  S.  C.  (f)  5  Sim.  636. 
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1844. 


In  the  Matter  of  the  Arbitration  between  the  Guarantee 
Society  and  Mr.  Abraham  Levy. 

A^OWLINGy  SerjL,  moved,  that  certain  parties  whose  A  rale  to 
names  were  mentioned,  be  ordered  to  attend  the  arbitrators  ^uendanco  of 
in  the  above  arbitration,  to  be  examined  as  witnesses  in  !L*'"^j*'2o 
this  matter,  and  to  produce  on  their  respective  examinations,  of  docamcnts 

in  their  ciu- 

certain    specified   documents.     The    order    of  reference  tody  before 

between  the  above  mentioned  parties  had  been  duly  made  ^1^ ^^tz'tt 

a  rule  of  Court,  and  this  application  was  now  made  under  \y^.Q*  ^' 

section  40  of  the  3  &  4  Wm.  4,  c  42,  by  which  it  is  wheretheorder 

enacted,  ^^  that  when  any  reference  shall  have  been  made  has  been  made 

by  any  such  rule  or  order  as  aforesaid,  or  by  any  submission  J  ^  nileS!*^ 

containing  such  agreement  as  aforesaid,  it  shall  be  lawful  «>ln*f »"  t^® 
^  ^  '  first  instance, 

for  the  Court,  by  which  such  rule  or  order  shall  be  made, 

or  which  shall  be  mentioned  in  such  agreement,  or  for  any 

Judge,  by  rule  or  order  to  be  made  for  that  purpose,  to 

command  the  attendance  and  examination  of  any  person 

to  be  named,  or  the  production  of  any  documents  to  be 

mentioned  in  such  rule  or  order."    It  was  submitted,  that 

as  this  order  on  the  part  of  the  Court  was  in  the  light  of  a 

ministerial,  and  not  a  judicial  act,  the  rule  would  be  absolute 

in  the  first  instance. 

Per  Curiam. 

Rule  absolute  accordingly. 


Smith  t;.  Mee. 

JLf  OWLINGy  Seijt,  moved  for  a  writ  of  scire  facias  to  a  motion  for 
revive  a  judgment  more  than  fifteen  years  old.     The  general  re^e'a  judc- 

mcnt,  may  Ix* 

granted  on  an  affidaTit  by  the  attorney  of  the  party  seeking  to  enforce  the  Judgment,  although 
c  was  not  the  attorney  of  the  party  at  the  time  of  the  jud^ent  obtained ;  if  it  appear  that  the 
parties  on  whose  behalf  it  is  moved  were  infants  at  the  time  of  obtaining  the  judgment  residing 
abroad,  and  that  the  judgment  is  more  than  fifteen  years  old,  as  in  that  case  the  rule  is  only  a 
rule  nisi  in  the  first  instance. 
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1844.        rale  with  respect  to  these  cases  is,  that  the  affidarit  stating 
Smtth        ^^  ^^^^  ^  ^^  outstanding,  and  that  the  judgment  lea 
*|-  unsatisfied,  should  be  made  by  the  party  in  whose  h 

the  judgment  was  given,  or  by  the  attorney  who  acta 
him  as  such  when  the  judgment  was  obtained.  Dtthtaf, 
foUcv.  Spencer{d).  In  the  present  case  the  parties  on  w 
behalf  the  motion  was  made,  (the  executors  of  the  ori| 
pliuntifl%  were  infimts  at  the  time  of  the  jiM^ment  gi 
and  were  residing  beyond  the  seas,  so  that  they  couU 
reasonably  be  called  on  to  make  the  affidavit.  It  was  n 
by  their  attorney,  and  it  was  submitted  that  as  the  judgi 
in  this  case  was  more  than  fifteen  years  old  and  there 
by  rule  of  H.  T.,  2  Wm.  4,  r.  79,  a  scire  fiunas  <!ouId  not  i 
without  a  rule  to  shew  cause,  the  Court  would  conddei 
affidavit  sufficient  for  the  purposes  of  this  application. 
injustice  could  be  done  to  the  defendant  as  notice  of 
rule  must  be  served  upon  him,  and  if  payment  had  1 
made,  he  could  oppose  the  rule  when  it  was  sought  t 
made  absolute. 

Pkb  Curiam. 

Rule  Nisi  accordingly  (i 

(a)  4  Dowl.  746.    And  see  Chit.  Arch.  Prac  p.  832,  7tb  ed. 
{b)  The  rule  was  afterwards  made  absolute,  no  cause  being  si 


Thomas  Clapperton  and  Caroline  his  wife, 
against  Katharine  Montkith. 

A  prisoner        J-  ALFOURDy  Seijt,  moved  to  dischaifre  the  defen 
ISnil'uc^t     ^»t  of  custody  under  48  Geo.  3,  c.  123,  s.  1,  she  ha 

Debtors*  Court, 

is  not  thereby  incapacitated  from  applying  to  this  Coort  to  be  discharged  under  the  46  G 

c.  123,  s.  1. 

It  must  appear  distinctly  by  the  affidavit  on  which  such  dischare^c  is  moved,  that  the  or 
debt  does  not  exceed  20/.  Therefore,  wliere  the  affidavit  stated,  that  the  plaintiff  bad  recc 
judgment  in  **  an  action  brought  to  recover  the  sum  of  17/.  4«./'  and  the  vrnt  which  was  appi 
to  the  affidavit  was  indorsed  to  levy  23/.  8«.  Ad.,  the  Court  would  not  presume  that  the  si 
sum  of  6/.  4«.  4c£.  was  solely  for  costs. 
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been  in  execution  on  a  judgment  recovered  in  this  Court        1844. 
under  20/.  in  amount,  for  twelve  calendar  months.  Clapferton 

and  Wife 
oooifut 

ByleSy  Serjt.,  shewed  cause,  and  contended  that  the  Court  Monteith. 
would  not  interfere  in  this  case,  the  defendant  having 
applied  to  the  Court  for  the  relief  of  insolvent  debtors,  to 
be  allowed  the  benefit  of  the  Insolvent  Act,  and  the  Court 
having  ordered  the  remand  of  the  defendant  until  she  should 
produce  and  file  a  bond  under  which  she  was  entitled  to  an 
annuity.  [The  case  oi Hopkins  v.  Pledger  (a),  however,  was 
referred  to  by  Tindaly  C.  J.,  in  which  Mr.  Justice  fVightman 
held^  that  the  effect  of  a  remand  by  the  Commissioners 
under  the  1  &  2  Vict  c.  110,  was  merely  to  deprive  the 
prisoner  of  the  benefit  of  that  act  for  a  certain  time ;  and 
that  notwithstanding  such  order  he  was  still  entitled  to  hb 
discharge,  as  to  the  particular  execution,  if  his  case  fell 
within  the  48  Geo.  3,  c.  123.]  Another  objection  is,  that 
the  affidavit  does  not  sufficiently  shew  that  the  original 
debt  under  which  the  defendant  was  taken  in  execution, 
did  not  exceed  2021  The  affidavit  merely  states,  that  the 
plaintiff^  recovered  judgment  in  an  '*  action  brought  to 
recover  the  sum  of  17  A  4^."  and  the  certificate  of  the  gaoler 
which  is  affixed  to  the  affidavit,  shews  that  the  defendant  is 
in  his  custody  under  a  test  ca.  sa.  indorsed  to  levy  2321  8«. 
4c/.  There  is  no  allegation  that  the  debt  and  damages  are 
less  than  20/.  and  in  the  absence  of  any  such  allegation, 
the  Court  will  not  presume  that  the  difference  between  the 
sum  to  be  levied,  23/.  Ss.  4(2.,  and  the  sum  for  which  the 
action  is  stated  to  be  brought,  1721  As.  is  composed  of  costs, 
as  the  jury  might  have  given  it  by  way  of  damages.  The 
defendant's  affidavit  should  shew  distinctly  and  beyond  all 
reasonable  doubt,  that  the  sum  for  which  she  has  lain  in 
prison  does  not  exceed  20/1  exclusive  of  costs. 

Per  Curiam. — We  think  this  latter  objection  must  pre- 
(a)  AiUe^  p.  119.    See  also  Fitge  v.  Rogers,  id.  p.  713. 
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1844.        vail.     If  the   facte  shoald  warrant  it,  the    delendan 
give  another  notice  and  make  a  firesh  application. 


^^ — V ' 

CLAPPKRTOir 


[oNnrm.  Rule  pefiM 


MoNnrm. 


Pott  and  Others,  Assigneesy  v.  Hib8T. 

It isMffrmnid  mALFOURD^  Scijt,  moved  for  a  rule  to  set  as 
to  ioterfere  to  side  bar  rule  obtained  by  the  plaintiff  to  disconi 
^aindir  from  Defendant  had  pleaded,  but  no  trial  had  taken  place 
hbi!S^"Xr  ^^  ^®  admitted,  very  doubtful  if  the  Court  could  i 
plMDlcMlcd,  fere  with  the  plaintiflTs  right  to  discontinue.  The 
doM  M  merely  practice  in  this  Court  had  been,  that  **  if  the  rule  tc 
lelf of tbepro-  coi^^inue  wcrc  obtained  after  plea  pleaded,  the  defem 
monioftbe  attorney  or  agent  must  have  consented  to  a  rule  ii 
e.  S6,  which  Treasury  Chamber  in  Term  time,  or  before  a  Jud( 
inoompetency  Vacation,  or  else  there  must  have  been  a  rule  to 
Jnt^llSSTlut  cause."  (a)  But  now,  by  Reg.  Gen.  H.  T.  2  Wm.  4,  r. 
which  by  the     thc  defendant's  consent  is  no  longer  necessary.    A  pn 

3rQ  sectioDi  do 

not  apply  «<to    of  discontinuing,  however,  had  grown  up  of  late,  in  < 

or  proeeedk^'  that  parties  might  avail  themselves  of  the  provisions  a 

hnmght  or        recent  act,  6  &  7  Vict.  c.  85,  which  removes  the  in 

eommenced 

before  the        petcncy  of  interested  witnesses;  but  which,  by  sect. 

tot"  limited  in  its  operation  to  such  actions  only  as  shall 

been  commenced  after  the  date  of  its  being  passed  ii 

law.  {b)    Thc  question,  therefore,  was,  whether  the  C 

could  so  far  resume  its  former  power,  as  to  prevent 

plaintiff  from  availing  himself  of  this  right,  where  his 

purpose  clearly  was  not  to  remedy  any  misconceptic 

thc  proper  form  of  action,  or  any  defect  in  his  pleadi 

but  to  avail  himself  of  the  provisions  of  a  statute  whicl 

Legislature  had  expressly  provided  should  not  extend  t< 

(a)  Chit.  Arch.  Prac.  1058. 7th  apply  to  or  affect  anj  aoit,  ac 

ed.  or  proceeding,  brought  or 

(6)  Sect.  3, "  And  be  it  enacted,  menced  before  the  paaaing  d 

that  nothing  in   thia   act  shall  act"    L22nd  of  August,  184 
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case,  on  the  ground,  it  may  be  presumed,  of  the  hardship       1844. 


it  might  be  on  the  opposite  party.     It  was  to  be  observed,        ^^ 
that  defendants  had  no  means  of  availing  themselves  of  a     "^  Others 
similar  privilege.  Hirst. 

TiNDAL,  C.  J.— I  do  not  see  how  plaintiff  can  be  pre- 
vented from  discontinuing,  if  he  thinks  proper. 

CoLTMAN,  J.,  concurred. 

Erskine,  J. — It  is,  in  fact,  only  furthering  the  intention 
of  the  Legislature  as  expressed  in  sect.  1. 

Cresswell,  J. — The  plaintiff  has  to  pay  for  his  privi- 
lege of  discontinuing. 

Rule  refused. 


In  re  Anne  Cowley  Schiff. 

1.  ALFODRDy  Seijt,  moved  for  an  order  of  the  Court,  AnaiRdtritof 
pursuant  to  the  3  &  4  Wm.  4,  c.  74,  s.  91,  to  enable  a  i^JJf'^^?; 
married  woman  to  convey  her  interest  in  certain  property  border  of  the 
without  her  husband's  concurrence.     The  affidavit    was  powering  her 
made  at  Hamburgh,  where  the  party  was  residing,    and  cooTeyance 
there  was  a  certificate  of  a  notary  public  of  that  city,  that  ^^^^^^^^ 
the  officer  before  whom  it  was  taken,  was  a  person  em-  husbend'icon- 

currcnce. 

powered  by  law  to  take  affidavits.  under  the  3  & 

4  Wm.  4,  c. 
74,  8.  91,  it 

Order  accordingly  (a).       JJjIJro*°A^ere 

tbepertfit 

(a)  See  In  re  Do/y,  9  Dowl.  3S0,  and  the  cases  there  referred  to.       ^^^^. . 

abitMui,)  be- 
fore an  officer 

whom  the  certificate  of  a  notary  pcd>1ic  certifies  to  be  a  perKm  empowered  by  law  to  take 

affidafits. 


oil  cjkosa  mm  wntarr^  or  PBAeTKSr  c.  p. 


tl944. 

*-^> — * 


ELsiGHT  and  Annthpr  tr. 


wliOTA raW    ^^  mie  lUB.  finr  jadiciiient  as  in  case  of  a.  mniflait  hi 
»n<9w<ifa   bcgfi  dwchi^ggd  in  Mlrfaf  Imiig  Term  laaty  npon  >  pc« 
opoB    Cory  andortaldng  to  try  at  die  Sittings  sfier  Term, 


plaintilF  opglrrtrd  to  dixw  op  die  mle  by  which  die 
dwpinu    niai  waa  diachaiggd,  wfaercupoa  die  defendant  digtr  nf 
op  d»      rule,  bat  a&er  die  dme  fiir  diswing  it  op  had  expi 
duTr^^^    The  plaind^  not  iumng  proceeded  to  trial  paraoant  u 


***y*|*y^    irndpTtakiii^  die  defeadaot,  on  a  farmer  dsy  in  this  T 
yitt  wUm  to   obcaiiied  a.  rule  afaaohiae  in  the  first  iHJHawT  ftr  ' 


oTit,  inic        aa  in  caae  of  a  noaaait.     A  rule  oib  having  been  obts 
'Jj^^      to  diarharge  th»  mk^  and  to  set  aaide  all  pttaff  Jiiy  i 

the  jodgmenL 

DmeBmffy  Serjt^  shewed  caoBe,  contmding  that  it 
the  duty  of  the  plaintrff  to  hate  diswn  i^  hia  Ofwn  ml 
proper  time. 

Clarke,  SeijL,  argued  that  the  rule  waa  a  nullity, 
cited  Gmgttt  ▼.  Beaau  (a) 

Per  Curiam. — It  is  beat  to  adhere  to  the  practio 
bud  down  in  Gingtll  ▼.  BeaM,  and  therefixe,  if  the  plai 
neglects  to  draw  up  the  rule,  the  defendant,  if  he  wishc 
enforce  it,  must  draw  up  the  rule  within  the  perio( 
which  it  is  to  be  acted  upon.  The  point  was  again  bnx 
before  the  Court  in  the  same  case  of  GingeH  ▼.  Bean 
upon  a  suggesdon  by  affidavit  that  the  report  of  the  Mi 
was  erroneous^  but  the  Court  thought  that  the  report 
consistent  with  common  sense. 

Rule  abacdnt 

(a)  1  M.  &  G.  50 ;  See  S.  C.  1  Scott  N.  R.  153. 
{h)  1  M.  &  G.  555 ;  See  S.  C.  I  Scott  N.  R.  390. 


HILARY   TERM,    7    VICT.  913 

1844. 


Bull  v.  Falkener  and  Others. 
MJ  OWLING^  Sent,  applied  for  a  distringas  to  compel  On  a  motion 

_,  /«"•      .      1.     ,        1  .  n*  for  a  distringas 

an  appearance.     The  afnuavit  disclosed  various  efforts  to  to  compel  an 
discover  the  defendants'  residence,  without  success.     Two  ^J^"J[JJ^i.'* 
places  were  stated  in  the  affidavit  at  which  letters  were  npontheaffi- 
left  for  them,  and  subsequently  answers  to  those  letters  county  the  do. 
were  received.     One   of  the   defendants  was  personally  oAe^iseAa  * 
served  with  a  copy  of  a  writ  of  summons,  in  the  county  of  P**"'^^^^ 
Middlesex.     The  actual  residence  of  each  and  all  of  them  to  direct  the 
was  unknown,  and  could  not  be  ascertained.     The  county  tringas. 
even  could  not  be  sworn  to.     It  was  sworn,  however,  they 
were  occasionally  seen  within  the  county  of  Middlesex. 

TiNDAL,  C.  J. — The  distringas  must  be  directed  to  the 
sheriff  of  some  county,  and,  as  it  does  not  appear  in  what 
county  the  defendants  are  resident,  the  plaintiff  is  not  in  a 
situation  at  present  to  succeed  in  his  motion. 

Rule  refused,  (a) 

(a)  The    plaintiff    afterwards  cording  to  the  statute,  filed  the 

abandoned  his  action  as  to  the  declaration  against  the  one  who 

two  who  had  not  be^n  served  ;  had  been  properly  served, 
and  entering  an  appearance  ac- 


WiLKiNSON  V.  Page. 
A  SSUMPSIT  upon  an  attorney's  bill     The  defendant.  In  «  action 

1  %  1      1    •         fl  1         1      1    1     /•  1      by  an  attorney 

who  was  under  terms  to  plead  issuably,  pleaded,  first,  the  for  woik  and 

general  issue ;    and,  secondly,  that  the  plaintiff  had  not  that^'e^^Sdo- 

delivered  a  signed  bill  a  month  before   action  brought.  \'^.***!Jj?' 

The  plaintiff  having  signed  judgment,  an  application  was  signed  bill,  a 

month  before 
action  brooffht, 
it  an  issuable  plea,  within  the  meaning  of  the  terms  to  plead  issoaBly. 

VOL.  I.  N   N   N  D.    &   U 
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1844*        made  to  Erskinej  J.,  at  Chambers^  to  set  the  ji 
aside,  and  the  learned  Judge  made  an  order  accord 


P. 

Pagi. 


Bi/ksy  Serjtj  having  obtaiDed  a  rule  nisi  to  rea 
order  o{£rskinet  J,, 

GloveTf  Ser)L|  shewed  cause-     The  plamtiff  had 
of  action  till  the  delivery  of  a  bill  properly  signed 
and  the  plea,  therefore,  is  one  which  goes  to  the  i 
the  actiop, 

ByUSi  Sexjt,,  to  support  the  rule*  In  Staphs  m 
worth  (a),  this  Court  held,  that  the  bankruptcy  o; 
several  plain tiifs,  after  the  coramenceinent  of  the 
was  not  an  issuable  plea,  when  the  defendant,  bi 
present  case,  was  under  terms  to  plead  issuably. 
Humphreys  v.  The  Earl  of  JVaide^ravc  (A),  where 
fendant  was  under  similar  terms,  it  was  decided,  th£ 
to  an  action  by  the  holder  of  a  cheque,  that  tl 
aideratioti  ^^■as  money  won  by  a  third  party  of  the  dc 
at  hazard  in  a  common  gaming  house,  was  not  i 
[^Maulef  J, — The  non-delivery  of  a  signed  bill  wi 
fence  which,  before  the  new  rules,  could  have  been  j 
evidence  under  the  general  issue.  You  must  conte 
the  new  rules  have  taken  away  this  defence.!     H 
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a  plea  setting  up  that  defence  would  not  have  decided  the  ^  1844. 
question  at  issue  between  the  parties,  because  the  plaintifis 
might  have  discontinued,  and  brought  another  action  in 
the  names  of  the  solvent  partners.  But  in  WilUs  v.  HaUett  (a), 
where  the  bankruptcy  of  a  sole  plaintiff  before  action  was 
pleaded,  this  Court  held  the  jdea  to  be  issuable,  it  being  a 
plea  which  went  to  the  merits.  With  regard  to  Holmes  v. 
Chanty  and  Beck  v.  Mordaunt^  those  were  cases  in  which  a 
regular  judgment  had  been  set  aside  upon  an  affidavit  of 
merits,  and  the  Court,  therefore,  might  reasonably  think 
such  a  plea  as  the  non-delivery  of  a  signed  bill,  an  abuse  of 
the  indulgence  granted  by  the  Court.  The  case  is  difierent 
here,  and  I  do  not  see  why  the  plea  should  not  be  one 
which  may  be  called  a  meritorious  plea.  The  law  requires 
an  attorney  to  deliver  a  signed  bill,  and  if  he  does  not  do 
so,  he  must  take  the  consequences. 

Maule,  J. — We  are  not  called  upon  to  determine,  at 
present,  whether  this  be  a  plea  which  goes  to  the  merits  of 
the  action,  but  whether  it  be  an  issuable  plea,  within  the 
meaning  of  the  order  to  plead  issuably.  The  plea  clearly 
shews,  that  the  plaintiff  has  no  present  cause  of  action,  and 
is,  therefore,  issuable. 

Erskine,  J.,  and  Cresswrll,  J.,  concurred. 

Rule  discharged,  with  costs, 
(a)  5  Bing.  N.  C.  465 ;  See  S.  C.  nom.  WUHs  v.  AUen,  7  Scott,  474. 


Doe  dem.  Phillips  v.  Bob. 

JfjlANNINGy  Seijt,  moved  for  judgment  against  the  The  Court 
casual  ejector.      The  declaration  was  entitled,  « In  the  J|^Jj|,S^f 

ment  ii^inst 
the  ctsual  ejector,  the  declaration  being  entitled  in  the  Exchequer,  and  the  notice  requuing  the 
tenmnt  to  appear  in  the  Court  of  Common  Pleas. 

N   N  N    2 
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1844.        Elxchequer  of  Pleaa,^  but  the  notice  at  the  foot  ol 
Dod^dem.     ^declaration  required  the  tenant  to  appear  in  this  O 
PiiiLLiFt      Xn    Doe  dem.   Evans  v.   Boe,  (a)    the    notke    reqc 
Rot.        the   tenant   to  appear  in  the  Common    Bench,   ins 
of  the  Queen's  Bench,  and  Wigktman^  J.,  granted  a 
nbi  for  judgpnent  against  the  casual  ejector.     The  i 
motion  has  been  already  made  in  this  cause  in  the  C 
of  Exchequer,  during  the  present  Term,  but  refbsed ; 
Court  being  of  opinion  that  the  notice  was  the  aubaU 
of  the  proceeding. 

TiNDAL,  C.  J. — We  cannot  interfere,  when  atton 
are  so  careless  as  to  entitle  the  declaration  in  one  Cc 
and  give  notice  to  appear  in  another.  It  will  be  aafi 
hold  that  the  suit  is  in  no  Court  at  alL 

Rule  refused,  (i 

(«)  9  Dowi.  999. 

{h)  See  Dot  dem.  KwowUm  t.  Roe,  aale,  p.  590. 


Hayward  v.  Bennet. 

To  in  action  x^HANNELL^  Scrjt.,  (with  whom  was  BaviH,)  she 
tmTbond^'**^  cause  against  a  rule  obtained  by  Bompas,  Serjt.,  calling 
giten  under 

Uie  1  &  2  Vict  e.  1 10,  t.  8.  conditioned  to  pay  any  lum  that  miffbt  be  recovered  aniui 
defendant  in  the  action,  or  that  the  defendant  Mould  render  himself  to  the  gaoler  ol 
Court  in  which  Judgment  might  be  recovered  according  to  the  practice  of  the  Coort,  or  m 
iuch  time  and  in  such  manner  as  the  said  Court,  or  any  Judge  thereof  might  direct; 
defendant  was  allowed  to  plead,  that  the  debtor  did  render  himself  to  the  g»oler  of  the  C 
acoording  to  the  practice  of  the  Court ;  and  also,  that  be  did  render  kimaelf  puraoaBt  t 
order  of  a  leameo  Judge,  by  whom  he  was  committed  to  the  custody  of  the  Beeper  ol 
Queen's  prison.  But  he  was  compelled  to  elect  between  two  other  pleas,  the  one  Mi^, 
the  debtor  surrendered  himself  to,  and  was  taken  b^  the  sheriffs  of  Loodun  under  a  ce 
issued  by  plaintiff;  and  the  other,  that  the  debtor  hanog  been  taken  under  a  writ  of  ca.  si 
the  suit  or  the  plaintiff',  was  brought  up  by  a  writ  of  habeas  corpus  ad  satisfacieiidttiii  aft  the 
of  the  plaintiff*,  and  committed  to  the  custody  of  the  marshal  of  the  Marshalsea,  and  thoehy 
prcTented  from  rendering  himself. 
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the  defendant  to  shew  cause  why  the  order  of  Mr.  Justice        1844. 
Ershme^  allowing  certain  pleas  to  be  pleaded  herein,  and 
the  pleas  pleaded  in  pursuance  thereof,  should  not  be  set 
aside.     The  action  was  brought  against  a  surety  on  a  bond 
given  under  the  1  &  2  Vict  c.  110,  s.  8,  by  a  party  on 
whom  notice  had  been  served  under  that  section,  to  pay  or 
find  security  for  his  debt,  in  order  to  found  an  act  of  bank- 
ruptcy.     The  bond  was  given  by  the  debtor  and  his 
sureties,  one  of  whom  was  the  present  defendant,  con- 
ditioned to  pay  any  sum  that  might  be  recovered  against 
the  debtor,  or  that  the  debtor  should  render  himself  to 
the  gaoler  of  the  Court  in  which  judgment  might  be 
recovered,  according  to  the  practice  of  the  Court,  or  within 
such  time  and  in  such  manner  as  the  said  Court,  or  any 
Judge   thereof,   might  direct      The   present  action   was 
brought  for  a  breach  of  those  conditions.     The  defendant 
had  obtained  an  order  from  Mr.  Justice  JSrskine^  autho- 
rizing him  to  plead  four  pleas,  which  were,  in  substance,  as 
follows:  first,  that  the  debtor  did  render  himself  to  the 
gaoler  of  the  Court,  according  to  the  practice  of  the  Court, 
and  the  condition  of  the  bond ;  secondly,  that  the  debtor 
surrendered  himself  to  and  was  taken  by  the  sherifis  of 
London,  under  a  capias  ad  satisfaciendum  issued  by  plain- 
tiff; thirdly,  that  the  debtor  having  been  taken  under  a 
writ  of  ca.  sa.  at  the  suit  of  the  plaintiff  was  brought  up  by 
a  writ  of  habeas  corpus  ad  satisfaciendum,  at  the  suit  of  the 
plaintiff,  and  committed  to  the  custody  of  the  marshal  of 
the  Marshalsea,  to  wit,  on  a  certain  day,  and  thereby  he 
was  prevented  from  rendering ;    and  fourthly,  that  the 
debtor  rendered  himself  pursuant  to  an  order  of  a  learned 
Judge,  by  whom  he  was  committed,  to  wit,  on  a  certain 
day,  to  the  custody  of  the  keeper  of  the  Queen's  Bench* 
It  was  submitted,  the  defendant  was  entitled  to  retain  all 
his  pleas.     The  condition  of  the  bond  was  in  the  alterna- 
tive, and  the  first  and  fourth  were  pleas  of  performance  to 
each  branch  of  it     The  second  and  third  were  pleas  of 
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Haywaad 

BSNKIT. 


jvS44,       discharge  from  performance^  m  which  a  different 
circumstances  was  disclosed. 

Bampas,  SetjLj  iQ  support  of  the  rale. 

TtNDAL,  C.  J. — ^I  think  the  first  and  fourth  pi© 
to  be  allowed,  and  do  not  fall  within  the  rule  pre 
pleas  containing  the  sarao  subject-matter  of  defenc 
condition  of  the  bond  is  such,  that  it  would  requir 
siderable  degree  of  nicety  to  determine  whether  th 
was  complete,  before  the  Judge's  order  was  obtaine 
Ciisc,  therefore,  does  not  bear  analogy  to  the  pleas 
ad  diem  and  solvit  post  diem.  There  no  man  dot 
payment  is  substantially  the  answer,  and  the  p 
circumstances  attendant  on  it  must  be  well  knowi 
party  pleading.  As  to  the  second  and  third  pleas, 
they  arc,  in  substance,  the  same  subject-matter  of 
and,  therefore,  defendant  must  elect  which  of  the 
will  retain.  -    . 

CoLTMAN,  J. — I  agree  with  my  Lord  Chief  Just 
the  fece  of  the  rule,  which  prohibits  more  than  one 
the  same  subject-matter  of  defence,  it  would  8€' 

where  there  is  only  one  transaction,  which  may  h€ 
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Erskine,  J.,  concurred* 

CRE88WELL9  J. — These  rules  deprive  defendants  of  pri- 
vileges which  they  enjoyed  prior  to  their  passing  by  the 
statute  of  Anne.  We  ought,  therefore,  to  see  parties  brought 
strictly  within  those  rules,  before  we  take  their  privilege 
away.  I  cannot  see  this  as  to  the  first  and  fourth  pleas.  As 
to  the  second  and  third  pleas  I  can. 


Rule  absolute,  the  Defendant  to  retain  his 
first  and  fourth  pleas,  and  to  be  at 
liberty  to  elect  between  his  second  and 
third  pleas. 


Jackson  v.  All  away  and  Another. 

Covenant.     The  declaration  alleged,  that  whereas  Covenant  on 
heretofore,  to  wit,  on  the  1st  of  May,  1839,  by  a  certain  under  seal, 
agreement  then  made  between  the  plaintiff  of  the  one  part,  |iff*|L^iiui 
and  the  above-named  defendants,  and  one  Moses  Teague,  *^«  ^endanu 
since  deceased,  of  the  other  part,  one  part  of  which  said  from  the  mine. 

works  of  the 
plaintiff,  called, 
&c.,  weekly  and  every  week,"  a  certain  quantity  of  iron  mine,  to  be  delivered  to  the  defendants 
**  either  upon  part  of  the  8.  and  W.  Railwav,  lying  nearest  contiguous  to  the  said  yiine-works, 
or  upon  toe  said  works,  when  a  communication  by  a  branch  of  railwav  should  be  made  between 
them  and  the  said  S.  and  W.  railway,  on  tram-waggons  to  be  provided  for  the  purpose  by  the 
defendants:**  And  the  defendants  covenanted  that  they  would  purchase  and  take  the  said  iron 
mine  so  agreed  to  be  sold  and  delivered  as  aforesaid,  and  pay  for  each  ton  thereof,  the  sum  of, 
&c.,  about  the  end  of  each  month  after  the  delivery  thereof,  &c.  Averment  of  performance  of 
agreement  on  plaintiff's  part,  and  **  although  from,  &o.,  and  from  thence  eontinually,  until,  &c., 
he,  the  plaintiff  had  thence  raised,  gotten,  and  prepared,  and  was  ready  and  willing,  and  then 
tendered  and  offered  to  sell  and  deliver  to  them,  the  defendants,  weekly  and  every  week,  to  wit, 
upon  the  said  mine- works  of  the  plaintiff,  called,  &c.,  (such  communication  as  aforesaid,  having 
during  all  that  time,  been  made  by  a  branch  railway  between  them  and  the  said  8.  and  W. 
Railwav,)  in  tram- waggons  to  be  provided  bv  the  defendants  ,two  hundred  tons  of  iron  mine 
which  had  been  then  gotten  from  the  said  works,"  &c.,  **  of  all  which,  they  the  defendants  had 
due  notice,  and  were  then  requested  to  provide  tram- waggons  for  the  same  and  to  purchase  and 
take  to  the  same  according  to  the  said  agreement."  Breach,  yet  "defendants  would  not 
purchase  or  take  to,  or  in  any  manner  pa^  for  the  said  quantity  of  iron  mine,"  &e.  The  defendants 
pleaded,  inter  alia,  that  the  plaintiff  **  did  not  tender  or  offer  to  sell  or  deliver  to  the  defendants 
tlie  iron  mine  in  the  declaration  mentioned,'*  &c. :  Heldf  on  special  demurrer,  that  this  plea 
was  bad,  as  tendering  an  immaterial  issue. 
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agreement,  sealed  with  the  seals  of  the  defendants 

(profert) :  the  plaintiff  agreed  with  the  defendants  1 

to  them,  from  the  mine-works  of  the  plaintifl^  calk 

Sling  Pity  situate  at  Clearwell  Mean,  in  her  Majesty's 

of  Dean,  weekly  and  erery  week,  firom  the  lai  of  Jnlj 

next,  until  the  said  agreement  should  be  detennii 

thereinafter  mentioned,  one  hundred  tons  of  iron  min 

in  case  of  more  than  one  hundred  tons  being  gotten  fin 

said  works,  then  weekly  and  every  week  during  the 

tiuuation  of  the  said  agreement,  such  further  quant 

quantities  so  gotten,  not  exceeding  the  further  quant 

one  hundred  tons,  each  and  erery  of  the  aforesaid  to 

consist  of  2,520  lbs.,  and  to  be  fit  and  proper  for  sm( 

into  iron,  and  to  be  of  the  same  quality  as  usually  proc 

on  the  Clearwell  side  of  the  said  forest,  and  to  be  deli 

weekly  and  every  week,  by  him  the  plaintiff  to  the  defenc 

either  upon  part  of  the  Severn  and  Wye  Railway,  lying  m 

contiguous  to  the  said  mine-worics,  or  upon  the  Btad  n 

when  a  communication  by  a  branch  of  railway  sboul 

made  between  them  and  the  said  Severn  and  Wye  Rai 

cm  tram-tcaggonsy  to  be  provided  for  the  purpose  by  ih 

fendants  ;  and  that  he  the  said  plaintiff  would,  in  all  res{ 

manage,  work,  and  carry  on  the  said  mine-works  in  the 

possible  manner  and  so  as  to  insure  such  sale  and  del 

as  aforesaid,  and  the  performance  of  his,  the  said  {daic 

part   of  the   said  agreement :    And  the   said    defem 

covenanted  and  agreed  by  the  said  agreement,  to  and 

the  said  plaintiff,  that  they  would  purchase  and  take  ti 

said  iron  mine  so  agreed  to  be  sold  and  delivered  as  a 

said,  and  pay  for  each  and  every  ton  thereof,  consistii 

such  weight  and  quality  as  aforesaid,  the  sum  of  6 

lawful  money  of  Great  Britain,  about  the  end  of  each 

every  month  after  the  delivery  thereof,  upon  having 

ducted  and  abated  therefrom  one  and  a-half  per  cent.,  < 

a  bill  without  such  deduction  drawn  about  the  end  of  c 

two  months  upon  and  accepted  by  them,  payable  I 
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montliA  after  date;  with  a  proviso  that  if  the  plaintiff  or       1844. 
defendants  should  be  desirous  of  determining  the  said      j^cKgoN 
agreement  at  the  expiration  of  the  first  four  years  fix>m  the  «• 

date  thereof,  or  at  the  end  of  any  subsequent  term  of  four  and  Another, 
years,  to  be  calculated  firom  the  then  previous  term  of  four 
years,  it  should  be  lawful  for  them  so  to  do  upon  either  the 
plaintiff  giving  to  the  defendants,  or  leaving  at  their 
counting-house,  situate  at  Cinderford,  in  the  said  agreement 
mentioned,  or  the  defendants  giving  to  the  plaintiff,  or 
leaving  at  any  office  or  house  belonging  to  the  said  mine- 
works,  twelve  calendar  months'  previous  notice  in  writing, 
to  end  at  the  expiration  of  the  said  first  term  of  four  years, 
or  at  the  end  of  any  subsequent  term  of  four  years: 
That  the  said  agreement  continued  in  full  force  and 
effect  between  the  said  parties,  up  to  and  until  a  certain 
day,  to  wit,  the  30th  of  April,  1843,  being  the  expiration 
of  the  first  four  years  firom  the  date  of  the  said  agreement, 
when  the  said  agreement  was  duly  put  an  end  to  according 
to  the  provisions  aforesaid,  to  wit,  by  the  defendants  giving 
twelve  calendar  months'  previous  notice  thereof  in  writing, 
to  the  plaintiff :  And  the  plaintiff  avers,  that  although  fi*om 
the  commencement  of  the  said  agreement  continually  until 
the  said  determination  thereof,  every  thing  on  the  plaintifi^s 
part  was  duly  performed  and  fiilfilled,  under  and  according 
to  the  terms  of  the  said  agreement,  and  the  true  intent  and 
meaning  thereof;  and  the  plaintiff,  during  all  that  time  * 
did,  in  all  respects,  manage,  work,  and  carry  on  the  said 
mine-works  in  the  best  possible  manner,  and  so  as  to  insure 
such  sale  and  delivery  as  aforesaid,  and  the  performance  <^ 
his,  the  plaintiff's  part  of  the  said  agreement:  Yet  for 
assigning  a  breach  of  the  said  agreement,  the  pldntiff  saith, 
that  although  long  before  the  said  termination  of  the  siud 
agreement,  to  wit,  firom  the  Ist  of  April,  1841,  and  fix>m 
thence  continually  until  the  determination  of  the  said 
agreement,  in  manner  aforesaid,  he  the  plaintiff  had  then 
raised,  gotten,  and  prepared,  and  was  ready  and  willing, 
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and  them  tendered  and  offered  to  sell  and  detmer  ia  Aen 
drfendants,  weekly  and  eveiy  week,  to  wit^  upoo  the 
mine-workfl  of  the  phuntiff,  called  the  Sling  pit,  (8iidi< 
municadon  as  afore«ud,  having,  dnring  all  that  time  1 
made  by  a  branch  railway  between  them  and  the 
Severn  and  Wye  Railway,)  in  tram-waggcma  to  be  proi 
by  the  defendants,  two  hundred  tons  of  iron  niine^  n 
had  been  then  gotten  from  the  said  works,  eaiA  and  c 
of  the  said  tons  being  and  consisting  of  2,520  lbs.  we 
and  fit  and  proper  for  smelting  into  iron,  and  of  the  i 
quality  as  usually  produced  in  the  Clearwell  side  of  the 
forest,  of  all  of  which  they  the  defendemts  had  due  noOcej 
were  then  requested  to  provide  tram-wagg(»i8  Ibr  the  a 
and  to  purchase  and  take  to  the  same  according  to  the 
agreement ;  Yet  the  defendants  did  not  nor  wooM  do 
any  part  of  the  time  last  aforesaid,  that  is  to  say,  fifom 
said  Ist  day  of  April,  1841,  to  the  said  termination  of 
said  agreement,  purchase,  or  take  to^  or  in  any  manner 
for,  nor  have  they,  at  any  time  in  any  manner  paid  fix 
said  quantity  of  iron  mine,  so  by  them  agreed  to  be 
chased  and  taken  to  as  aforesaid,  but  then  and  there  du 
all  that  time,  wholly  abstained  fix>m  purchasing  or  tal 
and  refused  to  purchase  or  take  to  any  more  than  a 
small  and  inconsiderable  quantity  of  the  said  iron  min 
raised,  gotten,  and  prepared  as  aforesaid,  weekly  and  e 
week  during  all  that  time,  and  a  much  less  quantity  i 
two  hundred  tons  weekly  and  every  week,  to  wit, 
quantity  of  fifty  tons  thereof  only,  weekly  and  every  wi 
and  although  the  defendants  did,  during  all  the  time 
aforesaid,  purchase  and  take  to  the  said  last-mentic 
small  and  inconsiderable  quantity  of  iron  mine ;  yet 
defendants  have  not,  at  any  time,  although  the  time  fei 
payment  of  every  part  of  the  said  iron  mine  so  purch 
and  taken  to  as  aforesaid,  had  long  elapsed,  before 
commencement  of  this  suit,  according  to  the  terms  of 
said  agreement,  paid  to  the  plaintiff  the  aforesaid,  or 
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price  for  the  same,  either  by  cash,  or  by  bill  or  otherwise        1811, 
howsoever,  although  often  requested  so  to  do,  whereby  the      Jackson 
plaintiff  hath  lost  and  been  deprived  of  all  the  benefit  and     ^j^'^^^ 
advantage  which  he  might,  and  otherwise  would  have   ud  Another. 
derived  and  acquired  finom  the  defendants'  performances 
of  their  said  agreement,  according  to  the  terms  thereof, 
and  hath  otherwise  been  greatly  injured  and  damnified. 
To  the  dam^e  of  the  plaintiff  of  1000/L,  and  therefore  he 
brings  suit,  &c« 

The  defendants  pleaded,  amongst  other  pleas,  as  to 
parcel  of  the  said  declaration,  that  is  to  say,  as  to  so  much 
thereof,  as  charges  the  defendants  with  not  purchasing  or 
taking  to  and  paying  for  the  iron  mine  which  the  defendants 
are  in  the  declaration  alleged  to  have  abstained  firom  pur- 
chasing or  taking  to  and  paying  for,  and  to  have  refused  to 
purchase  or  take  to  and  pay  for,  the  defendants  say,  that  the 
plaintiff  did  not  tender  or  ofier  to  sell  or  deliver  to  the  de- 
fendants the  iron  mine  in  the  declaration  and  introductory 
part  of  this  plea  mentioned,  or  any  part  thereof,  in  manner 
and  form,  &c.     Conclusion  to  the  country. 

Special  demurrer  to  the  third  plea,  assigning  for  grounds 
in  substance,  that  the  plea  traversed  an  immaterial  allegatioiL 
Joinder  in  demurrer. 

Manning^  Serjt,  for  the  plaintiff.  This  plea  is  clearly 
bad.  It  admits  the  whole  declaration,  except  the  allegation, 
that  the  plaintiff  '^  tendered  and  offered  to  sell  and  deliver 
to  the  defendants,''  and  that  is  an  immaterial  allegation, 
and  cannot,  therefore,  be  traversed.  According  to  the 
ordinary  construction  to  be  put  upon  the  terms  of  the 
agreement,  it  is  not  in  the  plaintiff's  power  to  tender  and 
offer  to  deliver,  without  an  act  previously  done  by  the 
defendants ;  for  the  tender  and  offer  to  deliver,  is  to  de- 
liver "  in  tram-waggons  to  be  provided  by  the  defendants." 
Therefore,  here  there  is  an  act  to  be  performed  by  the 
defendants,  necessary  to  enable  the  plaintiff  to  perform  his 
contract.      And  if   the   defendants  do  not  provide   the 


r  ID 

▼ler^  iL  iinsa  oi  my  ii  3«.  sid  3l  3d  aeil  id  A^  m 
u  \  xt'mUti  Tfrcs.  00  ix  ieiivciwi  berveen  socii  dair 
1.  187.  BUI  3u  silca  tD  (Xeilms  tfie  gxitfe  widtio 
X  'wrtt  jeiti  MiilKTiit  Jbr  A^  in  deciarinir  opoo 
"riacacTL  m  it^ct  taac  tie  was  AirTTwr  3ti  the  txnie,  and 
is.  r^siy  usd  vuline  3  aecerre  aid  pvr  fiir  die  ic 
-viiiioixc  ffwunng  an  aiTraitfiiwi  of  an  actnal  tender 
retTMaL  To  rne  ame  cdect  Lwy  ▼.  Z^on/  Htrieri 
Aivi  in  fiTuju  t.  ^JtiuuHm '  ?  u  wUch  waa  an  actioQ  ftir 
deUTeriiur  zocda  jccucdiuic  to  acreemeiit^  it  was  held^ 
:ii6er  proof  of  demand  madey  it  waa  not  necesaarr  ibr  p 


'm,  1  Race  2!';3. 

A,  Ibid.  20>!. 

r„  2H.k  P.  447. 
'itf^  I  Moon,  56  i  7TaaBt314, 


S.  C    And  les  7  T.  S.  13n 

r   1    Manh.   412;    S. 
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tiff  to  prove  an  ayerment,  that  be  was  ready  and  willing  to       1B44. 
accept  and  pay  for  the  goods.     A  tender  and  offer  to  de-      j^ckboh  ' 
liver  in   the   manner  here   alleged,   is  strictly   matter  of  •• 

replication ;  and  there  are  many  old  authorities  to  shew   and  Another, 
that  if  a  plaintiff  alleges  in  his  declaration  what  is  properly 
matter  of  replication,  defendant  should  not  traverse,   Sir 
Ralph  BoimfB  case  (a),  Kynnersky  v.  Barnard  (&),  Constabk 
V.  Chwberie{c), 

The  Court  called  upon 

ChanneU^  Seijt,  to  support  the  plea.  The  question  is, 
whether,  as  this  declaration  is  framed,  this  allegation  is 
traversable.  From  the  terms  of  this  agreement,  it  is  clear, 
that  the  delivery  of  the  iron  mine  was  to  precede  the 
payment  for  it  This  case  is  therefore  distinguishable  £com 
those  cited,  inasmuch  as  payment  and  delivery  in  those 
cases  were  concurrent  acts,  Bawson  v.  Johnson  (d),  fFater- 
house  V.  Skinner  (e),  Wilks  v.  Atkinson  {f\  So  also  Levy 
V.  Lord  Herbert  {g).  In  this  it  is  a  condition  precedent, 
and  must  be  offered  to  be  performed,  or  some  excuse 
should  be  shewn  discharging  plaintiff  from  performance. 
[Mauky  J. — ^You  contend  that  the  declaration  would  be 
bad  as  it  stands,  if  you  strike  out  the  aUegation  of  tender 
of  performance.]  Yes  I  for  the  plaintiff  would  then  be 
bound  to  shew  that  defendant  had  discharged  him  from 
doing  what  he  otherwise  must  have  done.  It  is  not  dis- 
puted, that  a  tender  of  goods  need  not  be,  by  actually 
taking  the  goods  and  laying  them  down  at  the  fi^t  of  a 
party.  A  tender  may  be  a  verbal  or  written  offer  to  de- 
liver; and  if  so,  this  plea  is  but  an  informal  traverse  of 
readiness  and  willingness  to  sell  and  deliver  to  defendants. 
[Maule,  J. — But  that  is  also  alleged  in  term&  So  that  in 
fiM^t,  according  to  the  view  you  omtend  for,  plaintiff  has 

(a)  1  Vent.  217 ;  See  S.  a  3  id)  Ubi  sapra. 

Keb.  55.  (e)  Id. 

ib)  Cro.  Eliz.  554.  (/)  Id. 

(c)  Palmer,  397.  {9)  Id. 
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1844.       only  put  that  twice,  which  would  have  been  sufBcien 

j^^^^^^^    have  been  averred  once.     If  so,  suppose  there  were 

V*  notices  on  two  different  days,  allecred  in  the  declaratio 

i^LLAWAT 

andAnotlMr.  plaintiff's  readiness  and  willingness  to  deliver,  and 
fendant  traverses  only  one,  would  not  that  be  a  bad  pi 
It  is  submitted,  that  the  readiness  to  deliver  is  an  absi 
performance  of  the  agreement;  the  tender,  a  diqpeii 
with  it  The  tender,  if  good,  is  sufficient  without 
allegation  of  notice  to  the  defendant  of  plaintiff^s  readii 
The  latter  allegation  may  therefore  be  taken  to  be  si 
fluous. 

Manning^  Serjt.,  contrii,  was  not  called  on. 


TiNDAL,  C.  J. — ^The  only  question  is,  whether  the 
legation  that  plaintiff  '*  tendered,  and  offered  to  sell 
deliver,"  b  a  material  allegation,  and  I  am  of  opinion 
it  is  not  The  action  is  for  a  breach  of  contract  in 
**  purchasing  or  taking  to,  or  in  any  manner  paying  i 
quantity  of  iron  mine."  The  previous  allegation  is,  ^ 
the  plaintiff  had  then  raised,  gotten,  and  prepared,  and 
ready  and  willing,  and  then  tendered  and  offered  to 
and  deliver  to  the  defendants,  weekly  and  every  week," 
quantity  stipulated  for  in  the  agreement.  Tliat  seem 
me,  to  be  not  a  tender  of  the  commodity,  but  a  tende 
the  offer  to  deliver.  The  defendant,  therefore,  has 
right,  by  singling  out  the  words  ^'tender  and  ofier,' 
give  them  a  different  meaning  to  that  which  they  I 
when  taken  in  conjunction  with  the  rest  of  the  allegatic 

CoLTMAN,  J. — If  you  strike  out  the  words  ^*  tender 
offer,"  there  will  still  remain  a  good  declaration  ;  for  tl 
is  an  averment  of  plaintiff^s  readiness  and  willingnes 
sell  and  deliver,  of  which  the  defendants  had  notice.  1 
was  all  that  it  was  necessary  for  plaintiff  to  allege  in  oi 
to  maintain  the  present  action.  The  allegation  travel 
is  therefore  clearly  immateriaL 
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Ersrine,  J. — I  also  am  of  the  same  opinion.     If  the        1844. 
declaration  had  alleged  the  sale  of  goods  to  be  paid  for  on      j^^son 
delivery,  although  that  delivery  should  be  to  waggons  pro-  9' 

vided  by  the  defendants,  then  the  argument  in  support  of  and  Another, 
the  plea  might  be  entitled  to  some  weight,  but  the  con- 
tract here  was  to  sell  and  deliver,  and  that  the  defendants 
should  purchase  and  take  certain  iron  mine  to  be  delivered 
by  plaintiff  in  tram-waggons  to  be  provided  by  defendants ; 
and  looking  at  that  contract  and  at  the  allegation  in  the 
declaration,  it  is  clear,  that  the  tender  and  offer  were  not 
of  anything  previously  sold,  but  only  of  plaintiff's  readiness 
and  willingness  to  sell  and  deliver,  and  inasmuch  as  there 
is  an  allegation  of  readiness  and  willingness,  and  of  notice 
thereof  to  the  defendant,  the  declaration  appears  to  me  to 
be  good  without  the  immaterial  allegation. 

Maule,  J. — I  am  of  opinion,  that  taking  away  the 
matter  denied,  there  still  remains  a  good  declaration.  The 
plea  is  therefore  bad.  It  was  said,  by  my  Brother  ChaimeUy 
that  when  there  are  two  allegations,  the  insertion  of  either 
of  which  makes  the  declaration  good,  the  traverse  of  one 
makes  the  other  immaterial  But  this,  it  appears  to  me,  is 
not  so.  If  a  declaration,  contrary  to  the  rules  of  pleading, 
alleges  a  material  matter  twice  for  the  purpose  of  embar- 
rassing the  defendant,  he  should  not  traverse  one  only  of 
those  averments,  but  should  specially  demur.  But  if  he 
does  not  do  so,  and  traverses  an  allegation  which  if  struck 
out,  would  still  leave  a  good  declaration  remaining  behind, 
the  plea  is  a  bad  plea. 

Judgment  for  Plaintiff. 
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from  thence  until  the  commencement  of  this  suit ;  and  also        1844. 
during  the  time  aforesaid,  to  wit,  on  the  12th  day  of  May,    ^^[7]J^J][^ 
in  the  year  aforesaid,  with  force  and  arms,  &c.,  seized  and  ^^ 

took  divers  goods  and  chattels,  to  wit,  ten  tables,  &c.,  of  the  and  Another, 
plaintiff's,  of  great  value,  to  wit,  501. ;  and  also  during  the 
time  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid, 
with  force  and  arms,  &c.,  assaulted  the  plaintiff,  and  beat, 
bruised,  and  ill-treated  the  plaintiff,  and  seized  and  laid 
hold  of  her,  and  with  great  force  and  violence  pushed, 
palled,  and  dragged  her  about,  and  forcibly  forced  her  to 
go  from  and  out  of  the  said  dwelling-house  into  the  public 
streets  there.  By  means  of  which  premises,  the  plaintiff, 
during  all  the  time  aforesaid,  lost,  and  was  deprived  of,  the 
use  and  benefit  of  her  said  dwelling-house,  with  the  appur- 
tenances, and  was  put  to  great  inconvenience  and  much 
expense,  to  wit,  20/.,  in  procuring  and  removing  to  another 
residence  for  herself  and  family.  Alia  enormia.  To  the 
plaintiff's  damage,  &c. 

The  defendants  pleaded,  first,  not  guilty.  Secondly,  that 
they,  the  said  defendants,  at  the  said  several  times,  when,  &c., 
by  the  leave  and  license  of  the  said  plaintiff  to  them  for  that 
purpose  first  given  and  granted,  committed  the  said  several 
trespasses  in  the  said  declaration  mentioned,  as  they  lawfully 
might  for  the  cause  aforesaid :  verification.  Thirdly,  as  to  the 
breaking  and  entering,  and  seizing  the  goods,  a  justification 
under  a  distress  for  rent,  &c  Fourthly,  a  special  justification, 
which  was  adjudged  bad  on  demurrer.  Replication  to 
second  and  third  pleas,  de  injurift,  and  issue  thereon. 

At  the  trial  be&re  Mr.  Baron  Barhe,  at  the  last  Croydon 
Summer  Assizes,  the  trespasses  mentioned  in  the  declaration 
having  been  proved  by  the  plaintiff  and  the  justification  under 
the  third  plea  having  been  also  proved  by  the  defendants, 
and  evidence  having  been  given  by  the  defendants  in  support 
of  the  plea  of  leave  and  license,  a  verdict  was  taken  for  the 
plaintiff  upon  the  first  issue,  and  for  the  defendant  on  the 
other  two  issues,  and  the  jury  assessed  the  plaintiff's 
damages  for  the  trespasses  not  covered  by  the  third  plea  at 

VOL.  f.  o  o  o  D.  &  L. 
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any  HiernF  micrtc  (Jo*  in  cue  die  an£  TeunjeLjiige  i 
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Ankn,  and  aQ  penooa  acdn^  dMfetn,.  by  her  offder,  fii 
entrr  or  tfcsoaaMS.  or  other  natteis  to  be  ( 
socfa  acdoo  or  odier  proceeding.''  It  adso 
crideoce,  that  three-qinrters  of  a  years  rent  being  in  ar 
the  defendanifi^  under  a  written  anthority  froan  Tcmpeii 
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Arden  had  entered  and  distrained^  and  forcibly  turned  the        1844. 
plaintiff  and  her  lodgers,  and  their  goods,  out  of  the  house, 
and  kept  possession  of  the  premises. 

Bompas,  Seijt.,  in  Michaelmas  Term  last,  in  pursuance 
of  the  leave  reserved,  accordingly  moved  for  and  obtained 
a  rule  nisi. 

Sir  Thomas  WUde^  Seijt,  and  ChanneU,  Serjt,  now 
shewed  cause. 

Bompasy  Seijt,  was  heard  in  support  of  the  rule. 

The  arguments  of  counsel  sufficiently  appear  in  the 
following  judgment  of  the  Court.  The  undermentioned 
cases  were  cited  at  the  bar ;  Taunton  v.  Costar  (a),  Taylor 
V.  Cole  (b).  Com.  Dig.y  tit.  "  Pleader,''  3  (M.)  35,  Turner  v. 
Meymott  (c),  Hillary  v.  Gay  (rf),  Newton  v.  Harland  {e\ 
Bennett Y.  Allcott  (/),  Vtn.  Abr.  tit.,  ''License,''  (G.) 

Cur.  adv.  vuU. 

TiNDAL,  C.  J.,  afterwards  delivered  the  judgment  of  the 
Court  {g).  (After  shortly  stating  the  &cts  of  the  case,  his 
Lordship  proceeded  thus:)  The  question  reserved  for  the 
opinion  of  this  Court  was,  whether  the  plea  of  leave  and 
license  was  sustained  by  the  evidence.  On  the  part  of  the 
plaintiff  it  was  argued,  that  although  the  agreement  in 
terms  conferred  upon  the  lessor  and  her  agents,  a  license 
to  enter  and  expel  the  plaintiff  in  case  the  rent  should  be 
in  arrears,  yet  that  the  defendants  were  bound  to  plead  the 
agreement  according  to  its  true  legal  effect  and  operation ; 
that  the  true  legal  operation  of  the  instrument  under  the 

(a)  7  T.  R.  431.  (e)  1  Scott's  N.  R.  474  ;  S.  C. 

(6)  3  Id.  292;  See  S.  C.  1  H.  I  M.  dc  G.  644. 

Bl.  555.  (/)  2  T.  R.  166. 

(c)  1  Bing.  158 ;  See  S.  C.  7  ig)  In  Hilary  Vacation,  on  the 

Moore,  574.  12th  of  February. 

((I)  6  C.  &  P.  284. 
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circumslaDces   proved,    was   to   confer   upon  the 
right  to  the  exclusive  possession  of  the  premises 
condition  of  re-entry,  by  virtue  of  which,  the    f 
right  to  possession  as  tenant  had  ceased  and  dete 
and  that  the  entry  by  the  defendants  was  under  tl 
of  right  in  the  lessor;  and   it  was  insisted,   that 
defence  wa^  inconsistent  with  a  plea  of  leave  and 
which  admits  the  possession,  and  right  to  the  posse 
be  in  the  plaintiff,  and  justifies  the  intmsion    up 
possession  by  the  defendants,  under  the  leave  and 
of  the  plaintiff,  without  setting  up  any  exclusive 
possession  in  another;  and  it  was  further  ai^gued, 
express  consent  of  the  plaintiff,  by  the  very  tertm 
agreement,  that   the   defendants   might   plead    le^ 
license,  and  that  the  agreement    might   be    used 
elusive  evidence  of  such  leave  and  license,  could  r 
the  rules  of  law^  by  %vhich  the  forms  of  pleadings, 
effect  of  evidence  under  them,  were  regulated,     W 
to   the  two  general  positions,   that    the   defendan 
bound   to   plead    their  defence     under    this    agr 
according  to  its  legal  effect;  and  that  if  the  claua 
OBi  was  not  in  its  legal  effect  a  license  to  enteri  I 
agreement  between  the  panics^  that  it  might  be 
and   given   in   evidence   as   such,    would   not  cut 


UtLART    TERM,    7    VICT.  933 

possession,  except  under  the  license  thus  expressly  given,       1844. 

and  it  would  only  be  upon  her  entry,  that  any  such  right    Kavanagh 

would  revest  in  her.     Under  the  old  form  of  pleading,  the       qudgb 

landlord's  right  of  re-entry,  under  a  clause  of  forfeiture,   and  Another. 

might  have  been  given  in  evidence  under  the  plea  of  not 

guilty ;  it  was  not  probable,  therefore,  that  any  case  directly 

in  point  should  be  found  in  the  books,  and  accordingly, 

none  were  cited  at  the  bar :  the  authority  that  seems  most 

opposed  to  the  defendant's  claim  to  avail  themselves  of  this 

defence,  under  the  plea  of  leave  and  license,  is  a  dictum 

of  the  Court  in  the  case  of  Lord  Dudley  v.  Pawles  (a), 

in  which  the  plaintiff's  counsel,   in   arguing  against  the 

sufficiency  of  a  plea  of  leave  and  license,  says,  *  as  if  one 

would  plead  in  trespass  that  the  plaintiff  bad  licensed  him 

to  enter  and  occupy  for  the  space  of  a  month,  or  quarter  of 

a  year,  such  a  plea  in  that  case  would  not  be  good,  but  he 

ought  to  say  that  the  plaintiff  leased  to  him,  and  not  that 

he  licensed  him,  for  the  matter  that  follows  does  not  prove 

a  license  but  a  lease.'     And  the  reporter  adds,  ^^  and  this  was 

granted  to  him  by  the  Court,  quod  nota."    And  in  the  case 

of  Hall  V.   Seahright  (i),  the  Court  is  reported  to  have 

said  of  a  license  to  occupy  premises  for  a  specified  time, 

**  this   is  a  lease  and  should  be  so  pleaded."    That  case, 

however,  was  decided  upon  the  insufficiency  of  the  plea  in 

other  respects,  and  not  upon  the  ground  that  the  defence 

was  not  available  under  a  plea  of  leave  and  license.     And 

in  another  report  of  the  same  case  (c),  in  answer  to  an 

argument  by  Saunders^  that  the  plea  of  leave  and  license 

was  naught,  for  that  a  license  to  enjoy  from  such  a  time 

to  such  a  time  was  a  lease,  and  ought  to  be  pleaded  as 

a  lease,   and   not  as  a  license,  Mr.  Justice   Twisden   is 

reported  to  have  said,  "  It  is  true,  that  in  the  Year  Book, 

5  Hen.  7,  p.  1 ,  it  is  said,  that  if  one  doth  license  another 

to  enjoy  his  house  till  such  a  time,  it  is  a  lease ;  but  whether 

it  may  not  be  pleaded  as  a  license,  I  have  known  it  doubted." 

And  it  is  remarkable,  that  in  Bac.  Abr.,  tit.  ^* Leases/'  (K), 

(a)  Year  Book,  5  Hen.  7,  p.  1.  (c)  1  Mod.  p.  14. 

(6)  2  Keble,  561. 
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1844.       these  cases  are  cited  as  authorities  for  the  podtion, 

^][^][^JJ][^    such  a   license  may  be  pleaded^  either  as  a  lease  o 

^'  a  license.     And  in  the  case  of  Jepmon   v.  Jackmm 

and  Another,   which  was  an  action  of  trespass  against  husband  and  ' 

for  entering  the   plaintiff's  house,  and  contimiing  t 

three  years,  the  defendants  pleaded  as  to  two  years, 

guilty,   and  as  to  the  third,  a  license  to  the  husband 

enter  with  his  wife  and  servants,  and  inhabit  there.    ' 

plaintiff  replied  non  dedit  licentiam  to  the  baron  and  ft 

modo  et  forma,  and  both  issues  were  found  for  the  plain 

and  judgment  entered  for  him.     Upon  a  writ  of  error, 

judgment  was  reversed,  because  the  replication  vras  bad 

tendering  an  immaterial  issue,  for  it  might  be  true,  that 

plaintiff  did  not  license  the  husband  and  wife  to  inha 

for  such  a  license  would  have  amounted  to  a  joint  lo 

and  would  have  survived  to  the  wife,  and  yet  that  the  \ 

might  be  also  true,  that  the  license  was  to  the  husband 

enter  with  his  wife  and  inhabit     Now  if  this  license  to  1 

husband,  which  according  to  the  decision  of  the  Coc 

amounted  to  a  lease,  could  not  be  also  pleaded  as  a  licens 

the  plaintiff's  case  as  to  the  third  year  was  unanswen 

and  judgment  was  rightly  entered  for  him,  and  ought  i 

to  have  been  reversed.     But  assuming  the  dictum  in  t 

Year  Book  to  be  correct,  it  does  not  conclude  the  questi 

now  before  the  Court     For  by  the  license  to  occupy, 

immediate  interest  and  right  to  the  possession  were  vest 

in  the  lessee ;  whereas  in  the  present  case,  the  plaintif 

right  to  the  possession  as  tenant  continued  until  the  less 

had  availed  herself  of  the  license  given  by  the  agreement 

enter  and  take  possession.  We,  therefore,  think,  that  und 

the  peculiar  wording  of  this  agreement,  the  entry  of  tl 

defendant  and  the  expulsion  of  the  plaintiff  may  be  wi 

justified  under  this  form  of  plea.     But  it  was  further  uigi 

by  the  counsel  for  the   plaintiff,   that  if  the  entry  ai 

removal  of  the  goods  might  be  justified  under  the  plea 

license,  yet  that  the  assault  and  battery,  and  expulsion  < 

the  plaintiff  could  not  be  so  defended.     But  we  think  th 

(a)  2  Lev.  194  ;  Sec  S.  C.  3  Keb.  755. 
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as  the  entry  and  expulsion  were  justified  by  the  license,        1844. 
the  assault  and  battery,  which  are  laid  merely  as  aggra-     k^vXnagh 
▼ations  of  the  principal  trespasses  complained  of,  are  also  **• 

covered  by  it,  and  that  if  the  plaintiff  meant  to  avail  herself  and  Another. 
of  any  excess  of  force  employed  in  the  expulsion,  she  ought 
to  have  new  assigned  it     We  are  of  opinion,  therefore, 
that  the  rule  should  be  discharged. 

Rule  discharged. 


Johnson  and  Another,  Assignees,  v.  Evans  and  Another. 

I  ROVER  by  the  assignees  of  two  bankrupts,  named  A  writ  of  fi.  fa. 
Innes  and   Bracher,  for  an  undivided  moiety  of  certain  agi^nft*A.,onc 
goods,  seized  and  sold  by  the  sheriff  of  Middlesex  under  a  ^S^^SS 
fi.  fe.     Upon  the  trial  before  Coltmauy  J.,  at  the  Guildhall  the  partnership 
Sittings  after  Trinity  Term,  1843,  it  appeared  that  Innes  been  seued,  a 
and  Bracher  carried  on  business  in  partnership  as  brewers,  J^  wwi'is- 
and  that  on  the  22nd  of  November,  1839,  a  writ  of  fi.  fe.  J^J^'jJ'n'J^* 
issued  on  a  judgment  obtained  against  Innes.     On  the  lodged  with 
following  day,  the  officer  of  the  sheriff  entered  the  premises  riff,  but  no 
in  the  occupation  of  the  partners,  and  seized  under  the  writ  "^J^ure  u>ok 
the  separate  goods  of  Innes,  and  also  the  joint  goods  of  P|jp«  ^^^^  !^ 
Innes  and  Bracher.     On  the  30th  of  November,  another  bankruptcy  is- 
writ  of  fi.  fa.  issued  on  a  joint  judgment  obtained  against  ^th  partners. 
both  partners,  and  on  the  same  day  that  writ  was  lodged  2^*1^0*  subse- 
with  the  sheriff,  who  thereupon  made  out  a  warrant,  di-  quently  sold 

*  ,  .  the  partnership 

rected  not  to  the  officer  already  m  possession,  but  to  a  property,  and 
different  officer.  No  entry  or  seizure  was  made  under  the  JJ^u .  ^J^^ 
second  writ.     On  the  9th  of  December,  a  fiat  in  bankruptcy  *****  ^^^.^  'f" 

'  ^     •'    no  sufficient 

issued  against  both  partners,  and  the  sheriff  sold  all  the  seizure  under 

goods  seized   under  the  first  writ,  in  satisfaction  of  the  writ,  within  the 

two  writs  lodged  in  his  hand&     It  was  contended  at  the  " Gca^4!'c.^**'' 

trial,   upon   the  behalf  of  the  sheriff,   that  there  was  a  i^'»»-  i^\"»" 

"^        ,  against  the 

sufficient  seizure  under  the  second  writ  of  Brachcr's  un-  assignees, 
divided  moiety  of  the  goods  seized  on  the  23rd  of  No- 
vember, and  a  verdict  having  passed  for  the  plaintiffs,  with 
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1844.       4212,  damages,  leave  was  reserved  to  move  to  enl 
nonsuit  upon  that  point.    A  rule  nisi  having  been  obta 


- — V — 

Johnson 
and  Another    accordingly, 

RVANS 


Bylt9t  Serjt,  (in  Michaelmas  Teroi,)  shewed  a 
The  plaintifi  being  assignees,  there  has  been  no  i 
execution  of  the  writ  of  the  30th  of  November  u 
Bracher's  moiety.  As  against  them,  the  issuing  of 
writ,  and  lodging  it  with  the  sheriff,  was  not  sufficira 
bind  the  goods.  There  must  be  executicMi  executed, 
that  before  notice'  of  the  fiat,  in  order  to  defeat  the  d 
of  the  assignees.  The  question  depends  upon  the  c 
struction  of  the  stat.  6  Geo.  4,  c.  16,  s.  108,  by  which  i 
enacted,  *  That  no  creditor  having  security  tx  his  debt 
having  made  any  attachment  in  London,  or  any  other  pli 
by  virtue  of  any  custom  there  used,  of  the  goods  and  chat 
of  the  bankrupt,  shall  receive  upon  any  such  security 
attachment  more  than  a  rateable  part  of  such  debt,  exc 
in  respect  of  any  execution  or  extent  served  and  levied 
seizure  upon  any  part  of  the  property  of  such  bankr 
before  the  bankruptcy.'  An  execution  creditor  is  a  c 
ditor  ^^  having  security  for  his  debt,"  and  in  order  to  bri 
him  within  the  exception  in  the  clause^  the  executi 
must  be  ^^  served  and  levied  by  seizure"  of  the  good%  tl 
is,  there  must  be  an  actual  manual  possessioo.  A  o 
struct ive  seizure  is  not  sufficient.  Godson  v.  Sanciuary{ 
That  case  was  determined  upon  the  construction  of  1 
81st  section  of  the  statute,  where  the  words  are  *  that 
executions  bon&  fide  executed  or  levied  more  than  t 
calendar  months  before  the  issuing  of  the  commission,  si 
be  valid,  notwithstanding  any  prior  act  of  bankruptc 
The  language  of  the  108th  section  is  still  strcmger,  1 
words  "  by  seizure  upon"  being  added.  Where  the  e: 
cution  is  upon  a  judgment  in  an  action  not  commenc 
adversely,  there  must  be  not  only  a  seizure^  but  a  sa 
before  fiat,  in  order  to  entitle  the  execution  creditor  to  t 

(a)  4  B.  &  Ad.  255;  See  S.  C.  1  N.  &  M.  52. 
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benefit  of  the  ezecutioD  as  against  the  assignees,  tVhitmore       1844. 

V.   Robertson  {a).      [Tindal,   C.   J. — ^The  point  made   in     johnson 

moving  for  the  rule  was,  that  there  could  be  no  actual   ""i  Another 

seizure  imder  the  second  writ,  as  the  sheriff  was  already  in       Evans 

possession  of  the  goods.]     It  is  submitted,  that  there  was 

no  valid  seizure  of  Bracher's  moietj  under  the  first  vnrit 

When  a  fi.  fa.  issues  against  the  goods  of  one  partner,  the 

sheriff  cannot  seize  under  it,  the  share  of  the  other,  much 

less  sell  it     The  sheriff  cannot  be  in  a  better  position  than 

the  party  against  whom  the  writ  issued,  and  after  entry  and 

seizure,  he  becomes  tenant  in  common  with  the  other  partner 

of  the  partnership  effects.  Chapman  v.  Koops  (i).  \Maule^  J. 

— If  a  fi.  fa.  issue  against  the  part-owner  of  a  ship,  must  not 

the  whole  be  seized  ?]     In  Heydon  v.  Heydon  (c),  Lord  Holt 

certainly  says,  that  the  sheriff  must  seize  the  whole  of  the 

goods,  and  sell  a  moiety  thereof  undivided,  but  that  must 

mean  that  the  sheriff  is  to  seize  an  undivided,  and  not  a 

divided  moiety.     Bachurst  v.  Ctinhard{d)  is  an  authority 

to  shew  that  the  sheriff  can  only  seize  the  share  of  the 

partner  against  whom  the  execution  issues.     That  v^as  an 

action  against  the  sheriff  of  Kent  for  a  fiilse  return  of  nulla 

bona  to  a  writ  of  fieri  fiicias  against  the  goods  of  one  Dyke ; 

and  it  appeared  on  the  trial  that  Dyke,  Brown,  and  others, 

being  partners,  a  fi.  &•  had  been  sued  out  against  Brown, 

and  thereon  the  partnership  goods  were  seized.     It  was 

held  by  HoUy  C.  J.,  that  though  the  partners  had  joint  and 

undivided  interests,  yet  only  the  share  or  part  of  Brovm, 

and  no  more,  could  be  seized  upon  the  execution  against 

Brown's  goods,  and  consequently  that  Dyke  had  goods, 

and  so  the  return  was  false.     The  reporter  of  the  case  adds 

a  note,  that  the  point  thus  ruled  by  HoUy  C.  J.,  in  this 

case,  was  resolved  in  Court,  the  day  before  by  him  in  his 

argument  in  another  case,  and  not  denied  by  any  of  the 

judges ;  and  he  goes  on  to  say,  **  And  I  saw  Chief  Justice 

(a)  8  M.  &  W.  463  ;  See  S.  C.      tanley,  C.  J. 
1  Dowl.  136,  N.  S.  (c)  1  Salk.  392. 

(6)  3  B.  &  P.  290,  per  Lord  Al-         id)  l  Show.  173. 
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1M4.  mkaefm^s  opinioD  under  his  hand  upon  this  < 
^]^j^j^.  OD  execotioo  against  ooe  partner's  goocl^  onlj  his  aha 
nd  Aaociwr  p^rt  is  lisUe."  There  are,  therefiire,  three  authoriti 
ErAsn  ooe  case  fi>r  the  propoeitioo  for  which  the  pliuntificoni 
Jatfy  Y.  Brndar  (a)  abo  decides  that  the  undiTiiIed  m 
of  one  partner  is  not  affected  either  bj  jiM^ment  or 
cation  i^;ainat  the  goods  of  the  other,  and  that,  then 
the  sheriff  can  only  sell  a  moiety  of  the  partnership  g 
He  referred  abo  to  Holmes  ▼.  Membse  (i),  Burts 
Green  (e) ;  and  the  obserrations  of  Lord  EUUmy  in  D 
▼.  Abrrieom  {d). 

BcmpoMj  Serjt*,  was  now  heard  in  anppcM^  of  the 
The  question  is^  whether  there  was  a  seixore  or  not  o 
goods  befote  the  bankruptcy  ?  It  is  submitted,  that  ii 
the  duty  of  the  sheriff  under  the  fi.  Al  against  Innc 
seize  the  goods  of  both  partners.  Heydam  v.  Heydm 
express  authority  to  that  efiect,  and  in  JPope  ▼.  Hamax 
Lord  HcHiy  says,  ^^  upon  a  judgment  against  one  co-par 
the  sheriff  may  take  the  goods  of  both  in  execution, 
the  other  co-partner  hath  no  remedy  at  law  otherwise 
by  re-taking  the  goods  if  he  can."  Li  BaAwn 
Clinkard{f)y  there  is  evidently  a  mistake  of  a  word,  ^ 
makes  the  latter  part  of  the  report  inconsistent  witl 
former.  The  report  says,  that  it  was  held,  that 
Brown's  share  could  be  seized  upon  the  execution  ag 
Brown's  goods,  but  the  word  "seized"  should  be  " 
In  Eddie  v.  Davidson  ig\  where  the  sheriff  had  seized 
sold  the  whole  of  the  partnership  goods,  he  was  dir 
by  the  Court  to  pay  over  to  the  other  partner  a  shi 
the  produce  proportioned  to  his  share  in  the  partnc 
effects ;  and  the  modem  practice  is  for  the  sheriff  Xa 
the  whole,  although  the  old  cases  say  that  he  should 

(fl)  2  Ld.  Raym.  871.  (<0  17  Vea.  210. 

(ft)  4  A.  &  £.  127 ;  See  S.  C.  (e)  Comb.  217. 

5  N.  &  M.  563 ;  4  Dowl.  300.  (/)  Ubi  supnu 

(c)  3  C.  &  P.  306.  ig)  2  Doug.  650. 
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V, 

TAX 

and  Another. 


sell  the  moiety.     In  Morley  v.  Strambom  (a),  and  Parker  v.        1844. 
Pistor  (A),  the  Court  refused  to  interfere  when  the  sheriff      j^jjjj^^ 
had  seized  under  an  execution  against  one  partner  the    ud  Another 
property  of  the  others,  and   the  case  was  the  same  in       Evakb 
Cliopman  v.  Koops.     It  appears  to  have  been  taken  for 
granted  in  Holmes  v.  Mentze^  that  the  sheriff  might  sell  the 
one  partner  8  interest  in  the  goods  of  the  partnership,  and 
if  he  is  to  take  an  undivided  moiety,  he  roust  seize  the 
whole.     The  sheriff  having  then  the  possession  in  law  of 
the  goods,  they  are  bound  by  all  writs  lodged  with  him. 
The  principle  applies  to  the  case  of  goods  belonging  to 
partners,  just  as  it  does  where  a  party  is  taken  upon  a 
capias,  and  a  capias  at  the  suit  of  another  party  is  sub- 
sequently delivered  to  the  sheriff.     The  party  is  then  in 
custody  under  both  writs.  Frosts  case(c),  Jackson  v.  /Turn- 
phreys  ((f),   Rose  v.    TombUnson  (e).      He  referred  also  to 
Jofies  V.  Atkerton  (/),  Hutchinson  v.  Johnston  {g\  Sawle  v. 
Paynier  (A),  Drewe  v.  Lainsan  (i),  and  Taylor  v.  Fields  (k). 

CvT.  adv.  vult 

The  judgment  of  the  Court  was  delivered  (in  Hilary 
Vacation,)  by 

TiNDAL,  C.  J„  after  stating  the  facts,  his  Lordship  said — 
The  question  is,  whether  the  sheriff  was  justified  in  selling 
any  part  of  the  goods  to  satisfy  the  second  writ ;  in  other 
words,  whether  the  execution  upon  the  joint  judgment  was 
served  and  levied  by  seizure  on  some  part  of  the  property 
of  the  bankrupts  before  their  bankruptcy ;  or,  as  it  may 
now  be  taken,  since  the  late  statute,  before  the  fiat  issued 

(a)  3  B.  ^  P.  254.  (g)  I  T.  R.  729. 

(6)  Ibid.  p.  288.  (&)  1  D.  &  R.  307. 

(c)  5  Rep.  89.  (t)  11  A.  &  £.  529  ;  See  S.  C. 

(d)  1  Salk.  273.  3  P.  &  D.  245. 
re)  3  Dowl.  49.  ik)  4  Yes.  396. 
(/)  7  Taunt.  66. 
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EVAVB 

and  Aaocbcr. 


against  them.    On  the  part  of  the  sheriff  it  was  a 

that  as  he  had  already  seised,  and  was  in  possessioD 

the  first  writ,  the  mere  delivery  of  the  second  writ 

had  in  law  the  same  operation  and  effect  with  resp 

the  goods  seiied,  as  if  he  had  made  a  second  seizi 

the  same  or  another  officer ;  so  that  the  second  exc 

was  as  much  served  and  levied,  as  if  a  new  and  i 

seizure  had  been  made.     On  the  part  of  the  asrigi 

was  contended,  that  snch  a  constructive  seiznre  w 

siifRcient  to  satisfy  the  statute,  but  that  there  must 

actual  seizure,  if  not  by  a  diflerent  ofli<;er,  under  a  v 

directed  to  him,  yet,   at  all  events,  by  delivery 

warrant  under  the  second  writ  to  the  oflBcer  actus 

possession.     The  answer  to  this  question  will  depe 

the  first  place,  on  the  legal  operation  and   eflect 

seizure  by  the  sheriff  of  joint  property  belonging  to  i 

partners,  under  a  writ  sued  out  against  one  of  then 

and  in  the  second  place,  on  the  scope  and  intention 

enactments  of  the  stat.  6  Geo.  4,  c  16.     With  reg 

the  first  point,  it  is  known  to  be  a  general  rule  of  la 

a  judgment  creditor  of  any  partner  may  take  in  exc 

against  him  not  only  his  separate  property,  but  his 

and  interest  in  all  the  personal  property  of  the  partnc 

that  is,  his  share  and  interest  in  all  the  personal  pi 

of  the  partnership  that  is  tangible  and  capable  of 

seized.     And  it  is  undoubtedly  true,  that  for  the  p 

of  making  the  execution  effectual  against  the  share 

debtor  partner  in  the  joint  property,  the  sheriff  mu^ 

the  whole  of  the  shares  of  the  two  partners,  beii 

divided ;  for  it  is  stated  by  Holt^  C.  J.,  in  Heydon  v.  / 

*^  If  he  seizes  but  a  moiety,  and  sell  that,   the   othi 

have  a  right  to  a  moiety  of  that  moiety ;  but  he  mui 

the  whole  and  sell  a  moiety  undivided,  and  the  vend 

be  tenant  in  common  with  the  other  partner."     S 

seizure  of  the  whole,  it  is  obvious,  arises  fh)m  the  ne 

of  the  case,  just  as,  if  a  man  purchases  an  undivided 
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of  a  chattel  that  is  indivisiblci  he  cannot  in  any  way  take 
possession  of  that  moiety  without  taking  possession  of  the 
whole.  But  neither  in  the  one  case  nor  in  the  other,  does 
this  taking  possession  of  the  whole  convey  any  interest  or 
property  whatever  in  the  other  part-owner's  share.  The 
case  of  Jacky  v.  Butler  is  a  direct  authority,  if  any  were 
wanting,  that  the  sheri£P  under  such  seizure  could  not  sell 
more  than  a  moiety,  because,  as  it  is  there  stated,  ^^  the 
property  in  the  other  moiety  was  not  affected  by  the  judg- 
ment, nor  by  the  execution."  And  this  distinction  between 
the  property  of  the  two  partners,  and  their  respective  shares 
of  the  goods,  is  so  well  established,  that  if  the  sheriff,  after 
seizing  the  joint  effects  of  A.  and  B.,  for  the  separate  debt 
of  A.,  should  receive  a  writ  requiring  him  to  levy  for  the 
separate  debt  of  6.,  he  cannot  return  nulla  bona  to  the 
second  writ,  without  rendering  himself  liable  to  an  action 
for  a  false  return.  The  moment  the  sheriff  has  seized  the 
undivided  moiety  under  the  writ  against  one  partner,  the 
judgment  creditor  becomes  tenant  in  common  with  the 
other  partner,  and  when  the  sheriff  has  sold,  the  vendee  is 
the  tenant  in  common.  In  every  way,  therefore,  in  which  this 
case  comes  to  be  considered,  the  seizure  of  the  whole  leaves 
the  property  of  the  solvent  partner,  and  the  possession  also, 
which  follows  the  property  in  a  chattel,  just  where  it  was 
before,  that  is,  in  the  solvent  partner.  Such  being  the 
the   several  decisions  which  show  that   where  the 


case. 


1844. 


Johnson 
and  Another 

V. 

EVANB 

and  Another. 


sheriff  has  entered  under  a  (L  fiu,  and  seized  a  defendant's 
goods,  there  is  no  necessity  to  make  a  second  entry  or 
seizure  under  a  second  fi.  fa.,  against  tlie  same  defendant, 
but  that  being  once  in  possession  he  is  in  possession  as  to 
all  subsequent  writs,  will  not  apply  to  the  present  case. 
The  sheriff  had,  in  those  instances,  not  only  seized  the 
whole,  but  had  seized  in  order  to  sell  the  whole,  if  ne- 
cessary ;  and  the  property  in  the  whole  had  been  changed. 
So  also,  there  could  be  no  use  in  making  a  second  caption 
of  the  same  defendant,  afler  the  sheriff  had  taken  him  into 
custody  on  a  former  writ,  the  law  holding  that  the  de- 


li 
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\HAi,  feQclaot  has  been  perfectly  in  custtody  under  the 
j^^^^^  writ  by  the  mere  delivery  thereof  to  the  sheriff,  as  il 
imi  Another  down  in  DaltaHj-p.  114*  We  thinks  therefore,  sucl 
Evans  the  nature  and  character  of  the  seizure  of  the  whole 
partnership  effects  in  the  present  case,  that  it  was  n 
a  seizure  of  the  other  partner's  moiety  as  will  sati 
meaning  of  the  statute  ;  for  we  think  the  statute  mi 
the  words  **  execution  served  and  levied  by  seizure 
goods,**  a  real  and  substantial  seizure  for  the  pur| 
satisfying  the  execution  by  actual  sale*  The  seizure 
whole  for  the  purpose  of  selling  the  moiety  only, 
could  be  a  levying  by  seizure  out  of  the  other  moiet 
no  such  serving  and  levying  aa  to  the  other  partner 
ever  was  or  could  be  intended,  unless  the  sherifF  ba4 
under  the  second  writ  delivered  to  him,  which  in  t] 
he  never  did^  there  not  being  an  actual  seizure  of  th 
moiety  by  a  second  officer,  nor  any  delivery  of  the 
the  first  officer  in  possession*  For  these  reasons,  wi 
the  rule  obtained  for  entering  a  nonsuit  must  be  disc 

Rule  didcba 


MtfNTz  V,  VmTEn  and  Others. 
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bore  date,  the  22nd  of  October,  1832,  and  was  for  '<an       1844. 


J 


improved  manufacture  of  metal  plates  for  sheathing  the       jJJJ)^ 
bottom  of  ships  or  other  such  vessels."     The  plaintiff  had  »• 

brought  the  above  action  by  direction  of  the  Court  of  •ndOtben. 
Chancery,  to  try  the  validity  of  the  patent,  and  the  question 
of  infringement.  A  writ  of  scire  facias  had  been  sued 
out  at  the  instance  of  the  defendants,  as  prosecutors,  to 
repeal  the  above  patent,  and  according  to  the  ordinary 
course  of  business  in  the  Queen's  Bench,  the  question  of 
the  validity  of  the  patent  would  have  been  tried  before 
the  above  action.  But  owing  to  special  circumstances, 
beyond  the  control  of  the  prosecutors,  and  against  their 
will,  arising  principally  out  of  the  state  of  business  in 
the  Court  and  the  anticipated  length  of  the  case,  the 
trial  of  the  writ  was  postponed.  The  questions  affecting 
the  validity  of  the  patent  were  the  same  in  the  two  cases. 
It  was  contended,  on  the  part  of  the  defendants  on  the 
action,  that  as  the  right  of  the  plaintiff  to  maintain  the 
action  might  be  altogether  destroyed  by  the  proceedings 
on  the  writ,  they  ought  not  to  be  compelled  to  go  to  trial 
in  the  action,  but  that  proceedings  therein  should  be  staid ; 
at  all  events,  that  the  defendants  being  under  an  injunction, 
the  plaintiff  could  not  be  prejudiced  by  the  delay :  that 
the  application  was  rather  to  the  prejudice  of  the  de- 
fendants, who  were  willing  to  submit  for  a  longer  period  to 
the  injunction  than  they  might  be  subjected  to  should  the 
result  of  the  trial  of  the  action  shew  that  the  defendants 
had  not  infringed  the  patent,  or  that  it  was  invalid.  A 
case  in  the  proceedings  on  WaUofCz  patent  {a)y  was  relied 
upon  as  one  in  which  a  similar  application  had  been  made, 
and  in  which  the  Lord  Chief  Justice,  at  Chambers,  stayed 
the  proceedings. 

Sir  T.  fVilde,  Seijt.,  and  Bampas,   Serjt,  opposed  the 
rule. 

(a)  Reported  in  a  note  to  WebstePe  patent  cases,  p.  486. 


im  nmrm  or 


c  r- 


Chandl^  Sefjt,  (widi  wbom  wms  T.  ITidtfi^^*)  ki  i 
of  l})e  role. 

TnfBAt,  C,  J, — As  a  geoetml  mJe,  a  pluitiff  h^  i 
10  have  his  caiwe  gp  oti  to  trial  acoonluig  to  the  <v 
eoctfi^  of  tiiMUf.  Speeta!  dicomstaiieei  roaj  ent, 
whkh  the  Cocnt  may  see  fit  to  interpose,  but  the  f 
does  Dot  afipesr  to  us  to  be  a  c»e  m  wbkh  we  oo 
tnterfcre  bj  iCajing  the  pco^edii^  in  the  acttoik 


Role  diKhaf) 


i; 


BEKTX.ET  Vr  Kbioulcy  and  Another, 

G«#  Ibrtiie  C/ASE  for  tbe  infringement  of  a  patent  *'for  ccfta 
of«p«t(mtfor  provetnenu  in  machinery,  or  apparatus  for  making 
for  carding  cotton,  and  other  fibrous  eubetances,^  of 
the  plaintiflT  was  assignee,  by  '^  making,  using,  and  p 
in  praclice  the  said  invention;"  and  ** making,  usinj 
putting  in  practice  a  part  of  tbe  said  invention  ;*'  and 
fating  and  reficmbling  the  said  invention  ;**  and  *'  n 
divere  additiona  to  the  said  invention,  and  subtraction 
the  same*'*  The  specification  described  the  inventio 
combinadon  of  sixdiffcrpnt  improvements, and  it  was  da 


wadmamg  m 

lapirt 

Tbe 


bvwndiin  mm  i 
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James  the  First,  the  following  plea:  " That  divers,  to  wit,  two       1 844. 
parts  of  the  said  invention,  being  respectively  parts  thereof,      bkntley 
for  vesting  the  sole  use  and  exercise  of  which  in  the  said  >*• 

William  Carr  Thornton,  (the  alleged  inventor,)  his  exe-  and  Another, 
cators,  administrators,  and  assigns,  the  said  letters  patent 
were  granted,  were  not,  nor  was  either  of  them,  a  new 
manufacture  within  the  true  intent  and  meaning  of  the 
said  last  mentioned  stat.  (21  Jac  1,  c  3.)"  Verification. 
An  application  had  been  made  to  Mr.  Justice  Coltman^  at 
Chambers,  who  declined  to  allow  the  above  and  some  other 
pleas,  which  the  defendants,  in  the  first  instance,  had 
sought  to  plead.  He  submitted,  that  the  defendants  were 
entitled  to  retain  this  plea ;  for  if  it  turned  out  that  the 
specification  should  describe  each  improvement  separately, 
as  protected  by  the  patent,  and  one  of  those  improvements 
were  such  an  invention  as  was  not  the  subject  of  a  patent, 
the  defendants  could  not  avail  themselves  of  the  objection, 
except  by  pleading  it  specially,  Walton  v.  Potter  and 
Another  {ay,  It  is  tnie,  that  this  plea  being  only  to  parts  of 
the  invention,  and  the  plaintiff  being  bound  to  prove  the 
whole  to  be  new,  Brunton  v.  Hawkes{b\  Hill  v.  Thomp- 
son  (c),  and  Kay  v.  Marshall  (d) ;  it  may  seem  to  be  in- 
cluded in  the  plea  that  the  whole  invention  is  not  a  new 
manu&cture  within  the  statute  of  James ;  and,  therefore, 
not  fairly  the  subject  of  a  separate  plea;  but  unless  the 
Court  is  clear  that  it  is  so,  it  is  submitted,  that  the  de- 
fendant will  be  allowed  to  plead  this  plea,  and  not  driven 
to  the  expensive  and  hazardous  proceeding  of  tendering  a 
bill  of  exceptions  at  the  trial,  should  the  Judge  decide 
otherwise. 

The  Court  having  granted  a  rule  nisi, 

(a)  4  Scott's  N.  S.  91 ;  S.  C.  (c)  2  Moore,  424 ;    S.  C.    8 

3  M.  &  G.  41 1 ;  Webster's  Patent  Taunt.  376 ;  Webst.  P.  C.  225. 

Cases,  601.  (d)  6  Bing.  N   C.  492;  S.  C. 

(6)  4  B.  &  A.  641.  7  Scott,  648. 

VOL.   L                                       P  P   P                                   D.    &   L. 
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Bentley 

V. 
KUOHLSY 

and  Anotbtr. 


Bompat  Seijt.9  (with  whom  was  F'.  L.  SpMs 
shewed  cause.  The  defendant  can  ndae  this  c 
under  the  plea  denying  that  the  whole  is  a  new  manu 
within  the  statute  of  James.  We  wUl  undertake  tc 
no  objection.  It  would  be  productive  of  confiimon  t 
both  pleas. 

Sir  Thomas  WUde^  Serjt.,  was  willing  to  accede 
arrangement,  if  the  Court  thought  it  a  proper  one. 

Per  Curiam. — It  is  better,  as  there  may  be  a  doi 
this  subject,  that  the  defendant  should  have  liberty  to 
the  plea  proposed.  It  cannot  be  said  to  introduo 
confusion.  It  rather  directs  the  plaintiflTs  attention 
real  point  on  which  the  case  will  probably  torn.  Soi 
convenience  might  arise  from  undertaking  to  admit 
one  plea,  what  is  properly  the  fit  subject  of  anotbe 
would  be  difficult  in  such  a  case  to  assign  peijuiy. 
plea  proposed  must  therefore  be  allowed. 

Rule  abfloli 


n 


In  Easter  Term  following, 

A  rule  was  obtained  on  the  part  of  the  plaintiff,  for 
particulars  of  the  defendants'  objections  to  the  plai 
patent  The  particulars,  which  had  been  delivered  ii 
suance  of  the  5  &  6  Wm.  4,  c.  83,  s.  5,  contained,  an 
other  objections,  the  following :  First,  that  the  van 
was  not  new  at  the  time  of  granting  the  letters  patent 
condly,  that  before  and  at  the  time  of  granting  th< 
letters  patent,  the  invention  and  each  of  the  six  parts  tl 
were  known  to  Mordecai  Robertshaw  and  others,  an< 
from  them  or  one  of  them,  W.  C.  Thornton,  the  pat 
obtained  or  derived  his  knowledge  of  the  said  inve 
Thirdly,  that  W.  C.  Thornton  was  not  the  first  and  ti 
ventor  of  the  said  invention  or  of  any  part  thereoC  Foe 
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that  Mordecai  Robertshaw,  James  Walton,  and  others,  were       1 844. 

respectively  the  first  and  true  inventors  of  the  said  invention,      pEj^^i^gy 

and  of  each  part  thereof,  except  the  fourth  part  thereof.     ^    »• 

Keighlky 
Fifthly,  that  the  invention  at  the  time  of  granting  the  letters  and  Anotlicr. 

patent  was  not,  nor  was  any  part  thereof,  new  as  to  the 
public  use  and  exercise  thereof  in  England.  Sixthly,  that 
the  said  invention  and  each  part  thereof,  except  the  fourth 
part,  before  the  granting  of  the  said  letters  patent  were 
used  by  the  said  Mordecai  Robertshaw  and  W.  C.  Thorn- 
ton, the  patentee,  and  others  in  England. 

Afterwards,  in  Trinity  Term, 

Talfourdy  Serjt.,  shewed  cause.  The  objection  which 
the  other  side  makes  to  the  particulars  furnished  is,  that 
the  words  ^^and  others"  are  too  general;  and  that  the  de- 
fendants should  have  specified  the  names  of  the  persons  by 
whom  they  alleged  the  invention  to  have  been  previously 
used.  But  the  same  point  was  taken  in  Buhois  v.  Mac- 
kenzie {a\  and  was  unsuccessful.  The  case  of  Jones  v. 
Berger  (J),  seems  a  decision  the  other  way.  [Mauley  J. — 
That  was  a  case  where  the  objection  was  ^*  that  the  plaintiff's 
alleged  invention  had  been  previously  published  in  two 
specifications  (which  were  named),  and  also  by  other  per- 
sons, in  other  books  and  writings.*'  There,  the  books  and 
writings  referred  to  must  have  been  well  known  to  the 
defendant,  but  in  the  present  case  it  might  be  a  great  hardship 
to  compel  the  defendant  to  furnish  particulars  of  names  of 
parties  which  he  may  not  know.  The  case  o{  Janes  v.  Ber- 
gety  is  therefore  quite  consistent  with  the  other  authorities]. 
In  the  late  case  of  Rttssell  v.  Ledsam  (c),  where  the  Court  of 
Exchequer  took  time  to  consider,  it  was  held,  that  when 
the  defendant  pleaded  that  the  patentee  was  not  the  first 
inventor  and  that  the  invention  was  not  new,  he  need  not 
specify  in  his  notice  of  objections,  who  was  the  first  inventor, 

(a)  4   Bing.  N.  C.  127;   Sec         (c)  llM.  &W.647j  SecS.C. 

S.  C.  6  Dowl.  215  ;  5  Scott,  419.  Ante,  p.  347 
(A)  Webat.  P.  C.  544. 

F    F  P   2 


M8 
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^-^^ ' 

BsarruY 


or  imAet  i^bat  drcuinstances  the  mv^ntioii  had  be 
TMKidj  used.  In  Ee^,  r,  ffaJtmt  {a\  the  Court  of  ( 
BeDch  came  to  the  same  decbioo.  That  ea^  b 
been  before  the  Master  of  the  Rolk,  who  was  of  a 
opinioa  (^}l 


li 


IJMi'l] 


ChamttU^  Seijt.,  in  support  of  the  rule.  In  Bm 
Mackenzie  {c\  the  pomt  was  not  actually  decided, 
was  a  case  before  Sir*  Justice  CvUman  at  Chamber^ 
that  learned  Judge  ordered  the  words  ^and  di^en 
persons"  to  be  struck  out.  In  Fisher  v.  Detcick  (</),  th« 
"  the  iiDprovetnenti!  or  bo  me  of  them  have  been  used  1 
were  held  too  general,  Jones  v.  Bertfer  («),  is  a  direct 
rilj  in  favour  of  the  appUcatioo.  J?»  ¥.  WaUon  {f)  ii 
point,  as  there  the  question  arose  upon  a  scire  fecial 

TnoiALj  C.  J. — I  am  not  prepared  to  saj  that  th< 
"  and  others*'  should  be  expunged.  It  is  not  imput 
ihcy  are  inserted  for  the  purpose  of  fraud :  and  I 
fendant  may  not  really  kuow  the  names  of  thuse  pei 


CoLTMAK^  J„  concurred* 


MAtJLE,  J. — It  may  perhaps  be  difHeuIt  to  sa 
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Appleyard  V.  Todd  and  Another. 

JL^  Of  FLING  J  Seijt.,  shewed  cause  against  a  rule  which  Acansebamir 

had  been  obtained  by  Glover^  Seijt.,  for  judgment  as  in  remaoet  at  tho 

case  of  a  nonsuit.     Notice  of  trial,  before  the  under-sheriff  SXnTa^^^ 

of  Middlesex,  had  been  reirularly  siven,  and  the  parties  pontiff  re- 

1   J    1      ^1  ,      ,     t      ^-^  ,  ,         .  sealed  his  wriU 

attended  the  Court  on  the  14th  of  December,  when  it  was  of  subpoMia, 

arranged,  at  the  request  of  the  defendant,  that  the  cause  toserlec^^ 

should  stand  over  until  the  following  Court-day.      The  JJJta^"**^^? 

plaintiff  had  issued  writs  of  subpoena,  and  served  copies,  refosed  to  ao- 

cept  the  scr» 
before  the  14th  of  December,  on  two  persons,  who  were  vice,  in  the 

sworn  to  be  material  and  necessary  witnesses  for  him ;  and  Si^dut^s 

after  the  cause  had  been  made  a  remanet,  the  subpoenas  J**®'"®/*  ^ 

were  resealed,  but  the  two  witnesses  in  question,  one  of  that  be  had 

whom  had  also  been  subpoenaed  as  a  witness  for  the  defend-  ought  not  to 

ant,  the  other  being  the  defendants  foreman,  declined  to  ac-  cj^  jj,.  * 

cept  the  service  and  a  shilling  conduct-money.     The  reason  ^^^^  » »*"lo 

\  ^  ^  •'  for  judgment 

assigned   by   them,   in  the   presence   of  the   defendant's  as  in  case  of  a 

i«  /.    .        ^  1  .  ,       ,       nonsuit,  with 

attorney,  for  renismg  to  accept  the  service,  was,  that  he  costs. 

had  told  them  that  they  ought  not  to  do  so,  and  the  de- 
fendant's attorney  thereupon  directed  the  party  attempting 
to  serve  the  subpoenas,  to  ^^  be  off,  and  go  about  his  busi- 
ness.'* DawKng^  Serjt.,  now  contended  that,  under  these 
circumstances  the  plaintiff  was  justified  in  not  proceeding 
to  trial,  the  defendant  himself  having  been  the  cause  of  the 
delay,  and  he  cited  Jenkins  v.  Charity  (a),  and  Waikins  v. 
Giles  {b). 

Glover,  Serjt.,  contril,  submitted  that  the  defendant  was 
entitled  to  a  peremptory  undertaking. 

TiNDAL,  C.  J. — No :  it  was  the  fiault  of  the  defendant's 
attorney  that  the  witnesses  were  not  served. 

Rule  dischaiged,  with  costs, 
(a)  2  DowL  197.  (6)  4  Dowl.  14. 
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The  affidavit 
▼erifjiog  the 
certificate  of 
an  acknow- 
ledgment bj 
amarried 


tiding  in  Penn- 
tjlvania,  of  a 
eooveyance 
under  the  stat. 
3  ft  4  Wm.  4, 
c.  74,  8.  85, 
may  be  made 
by  the  pro- 
tnonotary  ef 
the  county  in 
which  the  partj 
rcbides. 


Ex  parte  Jane  Way. 

TaLFOURD,  SerjL,  moved  to  enrol  a  certificate 
acknowledgment  of  a  deed  by  a  married  woaiao,  und 
8taL  3  &  4  Wm.  4,  c.  74,  &  85.  A  commission  had 
to  commissioners  specially  appointed  to  take  the  ac 
ledgment  of  Mrs.  Way,  who  at  that  time  resided  i 
state  of  Pennsylvania,  in  the  United  States  of  Americ 
the  affidavit  verifying  the  certificate  was  sworn  bei 
magistrate  of  the  district  in  which  Mrs.  Way  reside 
instead  of  being  sworn  to  by  a  notary  public,  was  ma 
the  prothonotary  of  the  county.  It  appeared,  fix> 
affidavit  of  a  gentleman,  who  stated  himself  to  be  a  i 
of  the  state  of  Pennsylvania,  and  to  be  well  acquaintec 
its  laws,  that  the  prothonotary  of  the  county  performc 
duties  of  the  Masters  of  one  of  the  superior  Coui 
England,  and  that  the  deponent  verily  believed  that 
was  not  a  notary  public  within  eighty  miles  of  the  s] 
which  Mrs.  Way  resided. 


Pkh  Curiam. 


Rule  absoli 


HiLDTABD  t;.  Webster. 

Assumpsit  against  the  maker  of  a  promissory  no 
3Z.  Plea,  that  the  defendant  did  not  make  the  note. 
It  appeared  upon  the  trial  before  the  under-shei 
Staffordshire,  that  the  defendant  resided  within  the  n 
of  Castleton.  By  the  staL  33  Geo.  2,  c  31,  intituled 
Act  for  regulating  the  proceedings  in  personal  actio 
the  respective  courts  baron  of  the  hundred  of  High 

be  pleaded ; 

the  Judge  of  any  other  Court  being  bound,  upon  due  proof  of  residence,  to  nonsuit  the  p 
unless  he  certify  that  there  was  a  probable  cause  of  action  for  hL  or  more,  or  that  tbo  free 
iiWit  to  lands  or  tenements  principally  came  in  question  at  the  trial. 


The  defence 
of  residence 
within  the 
jurisdiction 
of  either  of 
the  courts 
baron  of  High 
Peak  and 
Castleton, 
under  the  stat. 
33  Geo.  2,  c. 
31,  need  not 


HILARY     TEBMy    7    VICT.  951 

and  manor  of  Castleton,  in  the  county  of  Derby,"  it  is        \S4i. 
provided  by  s.  29,  "  that  it  shall  and  may  be  lawful  to  and     h^J^yard 
for  all  and  every  the  inhabitants  and  others  residinir  within     ,„  **- 
the  said  jurisdictions  respectively,  as  well  attorneys  as  others, 
to  sue  and  be  sued,  plead  and  be  impleaded,  in  the  said 
courts  baron  respectively,  in  any  plaint,  suit,  or  action, 
where  the  debt  or  damages  shall  not  amount  to  the  sum  of 
forty  shillings,*'  which  sum  by  the  stat.  45  Geo.  3,  c  61,  is 
increased  to  5L     The  45th  section  of  the  former  act  then 
enacts,  ^^  that  in  case  any  personal  action  for  the  recovery 
of  any  debt  or  damages,  shall  be  commenced  and  prosecuted 
against  any  person,  &c.,  out  of  the  said  courts  baron  respec- 
tively, and  it  shall  appear  to  the  Judge  or  Judges  of  the 
Court  where  such  action  shall  be  tried,  that  the  debt  or 
damages  to  be  recovered  by  the  plaintiff  or  plaintifis  in  such 
action  doth  not  amount  to  the  sum  of  forty  shillings  (now  5/.), 
and  the  defendant  or  defendants  in  such  action  shall  duly 
prove  by  suflScient  testimony,  to  be  allowed  by  any  of  the 
Judge  or  Judges  of  the  Court  where  such  action  shall  be 
tried,  that  at  the  time  of  commencing  such  action,  such 
defendant  or  defendants  was  or  were  resiant  within  the 
jurisdiction  of  either  of  the  said  courts  baron,  and  was  or 
were  liable  to  be  summoned  or  warned  in  either  of  the 
said  several  courts  baron  for  such  debt  or  damages ;  then 
and  in  such  case,  unless  the  Judge  or  Judges  who  shall 
try  such  cause  shall  in  open  Court,  certify  in  writing  under 
his  or  their  hands  respectively,  that  there  was  a  probable  and 
reasonable  cause  of  action  for  forty  shillings  {5L)  or  more,  or 
that  the  freehold  or  title  to  lands  or  tenements  principally 
came  in  question  at  such  trial,  such  plaintiff  or  plaintiffs  shall 
not  recover,  but  be  nonsuited  in  such  action,  ftc"    Accord* 
ingly,  upon  proof  that  the  defendant  resided  at  the  com- 
mencement of  the  suit  within  the  jurisdiction  of  the  court 
baron  of  the  manor  of  Castleton,  the  under-sheriff  nonsuited 
the  plaintiff,  reserving  leave  for  him  to  move  to  enter  a 
verdict  for  3L 
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1844.  5A^,  SeijL,  having  obtained  a  role  aooordingly, 

HlLOYABD 

^'  ChojnuUy   Seijt,  shewed  cause.      The   ooly  po 

whether  the  nnder-sheriff  was  bound  to  noosoit  the 
tiff.  This  is  a  statutable  nonsuit,  and  tbeiefore  no  i 
plea  was  necessary  to  let  in  the  defence.  Where  an 
Parliament  gives  a  particular  Court  jurisdictioD 
expressly  prohibits  actions  in  other  Courts,  the  d 
must  be  pleaded,  but  not  otherwise.  Barm^  ▼.  7U 
Reynolds  v.  Talman  {b) ;  Taylor  ▼•  Blair  {e)  ;  Sam 
Bennett  {(1).  In  the  present  act  the  jurisdictioo  of 
Courts  is  not  entirely  taken  away,  but  the  Judge  is  rec 
to  nonsuit,  upon  proof  of  residence  by  the  defendant,  i 
he  certify  to  the  fects  mentioned  in  the  exceptive  p 
the  clause. 

Shee,  Serjt,  to  support  the  rule.  There  is  nothii 
the  words  of  the  act  to  take  this  case  out  of  the  oid 
course.  The  substance  of  the  enactment  is,  not  tha 
plaintiff  shall  be  nonsuit,  but  that  he  ^  shall  not  reco 
and  the  addition  of  the  words,  "  but  be  nonsuited,' 
merely  meant  in  case  of  the  plaintiff.  [Afoufe  J. — W 
to  determine  whether  the  residence  of  the  defendac 
within  the  jurisdiction  of  the  court  baron ;  the  Judf 
the  jury  ?]  It  appears  to  have  been  the  intention  o: 
act  that  the  evidence,  if  allowed  by  the  Judge,  should 
to  the  jury.  The  defence,  therefore,  should  have  I 
pleaded.  The  case  comes  very  near  that  of  Beynok 
Talman  {e)y  which  was  decided  upon  the  constructio 
the  Bristol  Court  of  Conscience  Act.  That  act  provi 
**  that  no  action  or  suit  for  any  debt  not  amounting  to  i 
shillings,  and  recoverable  by  virtue  of  this  act,  shal 
recovered  against  any  person  in  any  other  Court  w 

ca)  2  H.  Blac.  350.  ((2)  2  A.  &  £.  204  ;  See  2 

(6)  2  Q.  B.  644.  3  Dowl.  294  ;  4  N.  &  M.  89. 

(c)  3  T.  R.  452.  (e)  Ubi  supra. 
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Boever;"  and  the  Court  of  Queen's  Bench  held,  that  the        1844. 
defendant  ought  to  have  pleaded  the  statute. 

TiNDAL,  C.  J. — It  appears  to  me  that  the  nonsuit  directed 
to  be  entered  by  the  under-shoriflF,  was  perfectly  consistent 
with  the  authority  given  to  hun  by  the  act  of  Parliament, 
and  ought  to  stand.  The  act  is  express  in  its  terms  that 
where  it  shall  appear  to  the  Judge,  that  the  debt  or  damages 
sought  to  be  recovered  fall  short  of  a  certain  sum,  and  the 
defendant  shall  prove  residence  within  the  jurisdiction  of 
the  court  baron,  the  plaintiff  shall  not  recover,  but  be  non- 
suited, except  under  particular  circumstances,  requiring  the 
certificate  of  the  Judge.  Therefore,  if  such  evidence  of 
residence  be  given  at  the  time  of  trial,  the  Judge  has  nothing 
but  a  straightforward  course  to  pursue,  and  direct  a  nonsuit 
The  objection  is,  that  the  defence  ought  to  have  been 
pleaded,  but  how  could  a  plea  be  framed  embracing  or 
denying  contingencies  which  no  one  could  foretell  would 
come  to  pass?  The  plaintiff  is  to  be  nonsuited,  unless  the 
Judge  shall  certify  in  open  Court,  that  there  was  a  probable 
cause  of  action  for  5L  or  more,  or  that  the  freehold  or  title 
to  lands  or  tenements  principally  came  in  question  at  such 
trial.  Either  of  these  events  might  or  might  not  happen, 
but  neither  of  them  could  happen  until  afler  the  trial  had 
taken  place.  Besides,  the  statute  empowers  the  Judge  to 
decide  upon  the  truth  of  the  defence  of  residence,  not  the 
jury,  and  therefore  it  is  not  necessary  to  raise  any  issue 
by  pleading  residence  within  the  jurisdiction  of  the  court 
baron. 

Ebskine,  J.,  Maule,  J.,  and  Cresswell,  J.,  concurred. 

Rule  discharged. 


1:1 


»H 
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CASES   OM    tHirifTa   OP    PRACTICE,   C.    F. 


After  verdict 
for  the  lessor* 
of  the  plalntiB', 
aticl  A  new  trial 
ffnuited.  the 
Court  allowed, 
npoG  paymeDt 
of  <:Oijtj,  *  new 
demiie  to  he 
«dded  to  the 
deeiantion. 
tiponati  afE" 
dAvit,  stating 
that  it  would 
not  affect  the 
meriu  of  the 
question  ;  the 
lessors  of  the 
nlakitifr  agrce- 
m^  that  any 
evidi-nce  for 
the  dt'feudant, 
idmUaible 
under  the 
former^  should 
tJim  be  admiji* 
ftible  under  the 
new  demise- 


Doc  dem.  Bacon  and  Another  v,  Brtbob 

At  the  trial  of  this  ejectment  before  Lord  Denm 
at  the  Isst  Maidstone  Spring  Asstres^  a  verdict  m 
far  the  lessors  of  the  plaintiffj  upon  a  demise  fro 
and  Thornton,  trustees  of  Ladj  Egerton  Brydges, 
for  a  new  trial  having  been  made  absolute  in  Tr 
cation,  (June  29thr)  a  rule  nisi  wag  obtained  to  aji 
demise  in  the  names  of  John  Cheshire  and  Kath 
wifcj  formerly  Katherine  Brydges*  The  affida 
which  the  rule  vv*aa  obtainedj  stated^  that  it 
material  to  rely  on  the  demise  of  Cheshire  and 
and  that  the  adding  of  the  demise  would  not  i 
difference  in  the  merits  of  the  case. 

Bompas  and  Chrke,  Serjts.,  shewed  cause,  Nc 
is  to  be  found  in  the  books,  in  which  an  appUcati^ 
a  new  demise  has  been  granted,  after  a  triaL  T 
would  operate  most  unfairly  against  the  defei 
evidence  could  not  be  given  under  one  demise  i 
^ooa  under  the  other,  ICresn^ellt  J, — Are  there 
instances  of  new  counts  being  added  to  declarati 
trial?     I  think  in  practice  I  have  known  such  thi 
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Sir  T.  fFilde  and  Channell,  Serjts,,  in  support  of  the  rule. 
The  Court  will  decide  this  application  upon  the  principles 
which  govern  their  determination  in  allowing  amendments. 
The  affidavits  filed  in  support  of  it,  state  that  the  deponents 
are  advised  and  verily  believe  that  the  proposed  new  demise 
will  not  affect  the  merits  of  the  question  between  the  parties. 
There  are  several  cases  in  the  books  in  which  new  counts 
have  been  added  to  the  declarations,  even  after  trial 
\_Tindaly  C.  J. — Formal  amendments  have  been  allowed 
where  the  case  has  even  reached  the  House  of  Lords.]  In 
Billing  v.  Flight  (a),  the  plaintifis  were  allowed,  after  six 
Terms  from  the  commencement  of  the  action,  to  amend  by 
changing  the  action  fix>m  assumpsit  to  debt  In  Storr  v. 
Watson  (i),  after  issue  joined  and  a  peremptory  undertaking 
to  try,  the  declaration  was  amended  by  substituting  a  count 
in  trover  for  a  count  in  case ;  and  in  Legge  v.  Boyd  (c), 
where  an  action  was  commenced  in  trover,  in  January,  ISd?^ 
and  the  time  limited  for  bringing  the  action  expired  in  the 
February  following,  this  Court,  in  Michaelmas  Term,  1839, 
permitted  the  plaintiff  to  amend  his  declaration  by  adding 
a  count  in  case.  Doe  dem.  Poole  v  Errington  (<f),  has  an 
application  to  this  case.  The  Judge  at  nisi  prius  thought 
he  had  no  authority  to  make  the  amendment. 


1844. 

^ — V * 

Doe  dem. 

Bacon 

and  Another 

o. 

BRYDGE8. 


Per  Curiam. — The  rule  must  be  absolute,  on  payment 
of  costs,  to  add  a  new  demise  in  the  names  of  John  Cheshire 
and  Katherine  his  wife,  of  the  same  date  as  the  present 
demise ;  the  lessors  of  the  plaintiff  agreeing  that  whatever 
evidence  shall  be  given  by  the  defendant,  which  would  have 
been  admissible  under  the  demise  by  Bacon  and  Thornton, 
shall  be  admissible  under  either  of  the  demises. 


(a)  6  Taant.  419;    S.  C.    2 
Marsh.  124. 

{h)  2  Scott,  842. 


Rule  absolute  accordingly 

Cc)  8  Scott,  502 ;  S.  C.  6  Bing. 
N.  C.  240 ;  8  Dowl.  272. 
((/)  Ubi  supra. 
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CA8B8  ON  FOOIT8  OF    PRACTICB,    C.    P. 


1844. 


A  •omleM 
than  one-iixth 
baving  been 
taxed  off  an 
attornej*!  bill 
before  the 
peMinff  of  the 
6  &  TVict  c. 
73,  and  a  rule 
haring  been 
obtained  tince 
that  act,  calling 
on  the  client  to 
paj  theooits 
of  taxation,  the 
Court  dis- 
charged the 
mle  on  being 
aatiifiedthat 
the  bill  had 
been  reduced 


tuJ  sum. 

Hdd,yeT 
Timdal,  C.  J.. 
and  MoMlt^  J., 
that  such  a 
rule  is  within 
the  exception 
in  the  stat.  of 
6  &  7  Vict.  c. 
73,  which 
repeals  the  2 
Geo.  2,  c  23, 
**  except  so  far 
as  relates  to 
an^  matter  or 
thing  done  at 
any  time  before 
the  passing  of 
this  act.** 


Hodge  t;.  Buux 

1  HIS  was  a  rule  calling  on  the  plaintiff  to  pay  tl 
of  taxation  of  an  attorney's  bill,  and  the  costs  of  th< 
cation.  The  rule  was  obtained  on  the  behalf  of  one 
Smithy  who  had  been  employed  by  the  plaintiff  to  b 
action^  which  was  set  down  for  trial  at  the  last  Gi 
Assizes.  The  action  was  settled,  and  Mr.  Smith  si 
bill  to  the  plaintiff,  claiming  1601  \%s.  lOdL  The  p 
before  the  bill  was  delivered,  had  obtained  an  oi 
taxation,  and  the  sum  ultimately  deducted  by  the 
was  20/L  185.  4<2.  The  taxation  took  place  in  May 
the  passing  of  the  stat.  6  &  7  Vict  c.  73,  which  recei 
royal  assent  on  the  22nd  of  August,  1843,  and  whei 
stat  2  Geo.  2,  c.  23,  is  repealed,  '^save  and  except  s 
relates  to  any  matters  or  things  done  at  any  time  be! 
passing  of  this  act"* 

Talfourdy  Seijt,  shewed  cause.     This  is  not  a 
which  the  Court  will  interpose,  even  if  it  has  the  p 
do  so,  in  order  to  give  the  attorney  his  costs.     Um 
old  act,  2  Geo.  2,  c  23,  s.  23,  where  more  than  on 
was  taken  off  the  bill,  the  attorney  was  obliged  to 
costs  of  taxation,  but  where  less  than  one  sixth  was  de 
the  costs  of  the  taxation  were  left  in  the  discretion 
Court,  who  have  always  acted  upon  the  rule  of  raak 
attorney  pay  the  costs  where  the  bill  has  been  redu 
any  considerable   proportion.     Barker   v.    The  Bi 
London  (a).  Mills  v.  Revett  {b)^  JElwood  v.  Pearce  (c), 
V.  fViHs  (ct).     Secondly,  the  2nd  of  Geo.  2,  c  23, 
been  repealed  by  the  late  statute,  6  &  7  Vict,  c  ' 
new  regulations  respecting  the  costs  of  taxing  attome 


(a)  Barnes,  147. 

(b)  1  A.  &  E.  856 ;  See  S.  C. 
3  N.  &  M.  767. 

(c)  8  Bing.  83;   See  2S.  C.  1 


Dowl.  251  ;  1  M.  &  Scot 
(cT)  2  C.  &  M.  415;  S 
nom.  div.  2  Dowl.  382. 
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having  been  introduced  by  sections  37  &  43  of  that  act,  1844. 

which  have  not  been  complied  with  in  the  present  case,  this  jp'^'^ 
motion  cannot  be  made  either  under  the  old  or  the  present  »• 

act 


ChanneUy  Seijt.,  in  support  of  the  rule.  The  Court  will 
allow  the  attorney  his  costs  in  a  case  like  the  present,  where 
the  order  to  tax  was  obtained  before  the  bill  itself  was 
delivered,  there  being  nothing  like  mala  fides  on  the  part  of 
Mr.  Smith.  The  2  Geo.  2,  c  23,  is  not  repealed  by  the 
late  act  so  far  as  regards  the  present  motion  [upon  this  point 
he  was  stopped  by  the  Court]. 

TiNDAL,  C.  J.— It  appears  to  me  that  the  present  motion 
may  be  sustained,  notwithstanding  the  stat  6  &  7  Vict  c.  73 ; 
inasmuch  as  it  is  incidenf  to,  and  something  that  follows 
from  what  was  done  under  the  old  act  The  question 
then  comes  to  this,  whether  the  attorney  is  entitled  to  have 
his  costs  of  taxation,  the  amount  struck  off  being  short  of 
one-sixth  of  the  whole  bill,  although  not  materially  so.  It 
does  not  appear  that  any  charge  made  by  Mr.  Smith  was 
made  otherwise  than  bona  fide,  and  therefore  there  is  no 
imputation  against  the  character  of  the  attorney.  The  ques- 
tion then  arises,  how  we  are  to  exercise  our  discretion  in 
allowing  the  costs  of  taxation  when  so  large  an  amount  as 
202.  18«.  4d.  is  taken  off  a  bill  for  1607.  18«.  \0d.  It  was 
laid  down  in  this  Court,  in  the  case  of  Elwoodv,  Pearce{a\ 
that  where  any  substantial  sum  has  been  taken  off,  the 
attorney  ought  to  pay  the  costs  of  taxation.  Where  a  chai^ 
has  been  made  mal&  fide,  and  the  smallest  sum  is  taken  off, 
the  Court  will  not  allow  the  attorney  his  costs  of  taxation ; 
but  that  is  not  the  case  in  this  instance.  The  present  case 
ranges  itself  under  that  of  Elwood  v.  Pearcey  and  a  real  and 
substantial  sum  having  been  deducted  from  the  whole 
amount  of  the  bill,  the  rule  must  be  discharged. 

(a)  Ubi  supra. 


OH   FOflTTS  or   FEJUmCS}    C.    W. 


1844, 

.^ 

HotKt 


Eb^uk%,  J. — Wtfhoai  giring  aut  ophiiao  ss  to 
of  the  re<^Qt  act  of  PmriixineDt,  and  a^samtDg  thAi 
hsmtt  dbcretioaanr  power  in  tbe  matter,  tre  most  1 
circumitaoccis  in  order  to  ascertain  whether  these  c 
to  be  allowed.  If  tlie  amount  deducted  (roin  t 
small,  the  attoFDcj  may  be  reasooablT  eotitied  U 
of  tajcatioiv  but  if  it  be  hrge^  and  oearljr  within 
imposed  by  the  stat.  2  Gea  2,  c,  23,  the  Courts  hi 
eicercised  their  discretion  by  holding  that  the  cas 
in  which  the  clteat  was  fairly  warranted  in  h 
attome/a  bill  taxed*  I  think  this  case  ought  to 
rule  laid  down  in  Eltt?aod  ?.  Pearce. 


1   I'll 


MAtmE,  J. — I  agree  with  the  Lord  Chief  Jiistic 
ing  that  the  old  Ftatnte  h  still  in  force  with  respect  I 
The  act  of  Victoria  repeals  the  slat.  2  Geo,  2,  c  ! 
80  far  as  relates  to  ^any  matters  or  things  done  ai 
before  the  passing  of  the  aet*"  I  think  that  this 
a  thing  done  within  the  tncaning  of  the  excepdoo 
not  be  so  in  express  terms ;  bat  the  taxation  itself 
before  the  recent  statute  was  passed,  and  it  would  \ 
conFenieni  if  this  constniction  were  not  put  npon  i 
because  in  a  case  like  this  there  would  be  no  reme 
being  so,  the  question  is  whether  the  attorney  ta  eot 


BiRa 
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and  the  charges  are  not  false  within  the  knowledge  of  the  1844. 
attorney,  he  shall  not  be  deprived  of  his  costs.  Where,  Hodge 
however,  a  substantial  sum  is  deducted  from  the  bill, 
the  rule  is  different  What  is  the  client  to  do  ?  He 
must  either  pay  the  overcharge,  or  get  the  bill  taxed,  and 
then  he  ought  not  to  pay  for  the  remedy  provided  b}' 
taxation,  or  it  would  make  the  remedy  not  worth  having. 
I  think,  therefore,  that  as  the  charges  in  this  bill  were 
excessive,  the  present  case  comes  within  those  which  decide 
that  where  the  client  ought  not  reasonably  to  sit  down 
contented  with  the  overcharge,  he  ought  not  to  be  compelled 
to  pay  the  costs  of  taxation.  I  think,  however,  that  it  may  be 
fitirly  inferred  that  there  was  no  intentional  misrepresenta- 
tion on  the  part  of  the  attorney,  and  I  ground  my  opinion 
as  to  the  propriety  of  discharging  the  rule,  upon  the  £Eu:t  that 
there  was  a  substantial  sum  taken  off  from  the  bilL 

Crbsswell,  J. — I  do  not  think  it  necessary  to  express 
any  opinion  whether  the  discretion  of  the  Court  be  reserved 
in  cases  like  the  present,  by  the  statute  of  Victoria,  but 
conceding  it  to  be  so,  I  agree  with  the  Court  in  thinking 
that  the  rule  ought  to  be  discharged;  and  I  find,  upon 
looking  into  Elwood  v.  Pearce{a)f  that  the  proportion 
taken  off  from  the  bill,  in  that  case,  was  very  nearly  the 
same  as  here. 

Rule  dischaiged  {by 

(a)  Ubi  supra.  H«y»  miU^    p.  66 1»  and  In   re 

(b)  See  BifMS  and  Otken  v.      Woottett,  taUe,  p.  593. 
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has  been  committedy  as  to  entitle  the  plaintiff *s  attorney  to        1^^4. 

proceed,  notwithstanding  the  agreement  entered  into  by  the     ''clZlk 

plaintiff  to  settle  the  action.     It  is  quite  clear,  upon  the  ^' 

affidavits,  that  the  action  was  settled  ;  and,  it  is  said,  that 

this  was  done  for  the  purpose  of  defrauding  the  attorney  of 

his  costs.     The  burden,  however,  of  proving  that  it  was 

with  this  view,  lies  on  the  attorney ;  and  as  he  has  fiuled  to 

do  so,  and  it  is  expressly  negatived  on  the  other  side,  the 

rale  to  set  aside  the  judgment  and  subsequent  proceedings 

must  be  made  absolute,  but,  under  the  circumstances  (a), 

without  costs. 

Rule  absolute  accordingly. 

(a)  There  were  some  manifeit  in  their  respective  affidavits »  of 

discrepancies    between    the    ac-  the  terms  on  which  the  action 

count  given  by  the  defendant,  was  settled. 
and  that  f^iven  by  the  plaintiff, 
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1844. 
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A  wamnt  of 
attorney, 
dated  21tt  of 
July,  1841, 
antborixed 
mdgment  to 
DO  entered  up 
•«  ai  of  Trinity 
Tenn  lait, 
Miehaelmas 
Term  next, 
or  of  any 
tubsequent 
Term:"  Hdd, 
tbtt  judgment 
entered  up  in 
August,  1B4), 
wai  regular. 


Jartis  v.  South. 

rrOOD  had  obtained  a  rule,  calling  on  the  ] 
shew  cause  why  the  judgment  signed  on  a  i 
attorney,  and  all  subsequent  proceedings  should 
aside  for  irregularity.  The  warrant  of  attorney 
the  21st  of  July,  1841,  and  was  addressed  to 
tomeys  of  this  Court,  and  proceeded  as  follows : 
are  to  desire  and  authorize  you,  the  attorneys  abo 
or  any  one  of  you,  &c.,  to  appear  for  me,  T.  Sout 
in  the  said  Court  as  of  Trinity  Term  last,  JM 
next,  or  of  any  subsequent  Term,  and  then  anc 
receive  a  declaration  for  me,  in  an  action  of  de 
sum  of  70021,  at  the  suit  of,  &c.,  and  thereupon 
the  same  action,  or  else  to  suffer  a  judgment  by  i 
otherwise,  to  pass  against  me  in  the  same  action^ 
thereupon  forthwith  entered  up  against  me  of  rec 
same  Court,  for  the  said  debt,  besides  costs  of 
Judgment  was  signed  in  August,  1841. 


W.  H.  Watson  shewed  cause.  It  is  objected  t 
the  terms  of  this  warrant  of  attorney,  judgment  \ 
entered  up  in  Vacation,  but  it  is  submitted,  that  tl 
judgment  is  perfectly  regular.  The  warrant  of  al 
according  to  the  old  form,  under  which  judgmc 
have  been  entered  up  either  in  Term  or  in  Vacai 
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a  Term,  but  now  every  judgment  must  bear  date  the  day  1844. 

on  which  it  is  signed.     It  was  evidently  the  intention  of  ^"T'^^T"^ 

the  parties  that  it  should  be  signed  in  Vacation.  »• 
The  Court  called  on 


Wood  to  support  the  rule.  The  warrant  of  attorney  in 
this  case  is  precisely  similar  in  terms  to  that  of  Raymeni  v. 
Smith  (a),  in  which  the  judgment  was  set  aside,  on  the 
ground  that  the  terms  of  the  warrant  of  attorney  did  not 
authorize  the  signing  of  it  in  Vacation.  [Pollock^  C.  B. — 
On  the  21st  of  July,  1841,  a  power  is  given  to  enter  up 
judgment  as  of  the  preceding  Trinity  Term,  how  is  that  to 
be  done  unless  it  is  entered  up  in  Vacation  ?]  That  part 
of  the  warrant  of  attorney  would  be  inoperative.  [Pollock^ 
C.  B. — Then  you  contend  that  since  the  rule  of  H.  T., 
4  Wm.  4,  r.  3,  no  person  can  give  an  authority  in  Vacation, 
to  enter  up  judgment  as  of  the  preceding  Term  ?]  Cer- 
tainly. The  decision  of  Coleridgcy  J.,  in  Rayment  v.  Smith, 
has  been  confirmed  by  Williams,  J.,  in  a  subsequent  case 
of  Bird  V.  Manning  (b).  [Alderson,  B. — How  do  you  give 
effect  to  the  words  "  as  of  Trinity  Term  last"  Can  it  be 
said  that  the  parties  did  not  mean  anything  when  they 
used  them  ?]  Whatever  construction  may  be  put  on  the 
warrant  of  attorney,  the  parties  are  precluded  from  entering 
up  judgment  in  Vacation.  [Pollock,  C.  B. — The  rule 
admits,  on  the  face  of  it,  that  judgment  may  be  entered  up 
in  Vacation,  but  it  is  not  to  have  relation  to  any  other  day.] 
In  CobboldY.  Chilver{c),  the  warrant  of  attorney  authorized 
the  plaintiff  to  sign  judgment  as  of  last  Hilary  Term,  next 
Easter  Term,  or  any  subsequent  Terra,  and  it  was  held 
that  a  judgment  signed  in  Vacation  was  irregular.  [Al- 
derson,  B. — There  the  Chief  Justice  takes  a  distinction 
between  the  preceding  and  subsequent  Term;  he  says, 
*^  Moreover  as  he  has  not  signed  judgment  as  of  the  pre- 

(a)  Ante,  p.  166.  S.  C.  4  Scott,  N.  R.  67S  ;  4  M. 

(6)  Hil.  Term,  1S44.  &  G.  62. 

(c)  1  Dowl.  726,  N.  S.;  See 

Q  Q  Q  2 
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he  Z«T*  crwSt-  ±^ : — ^  Casii  on  moeoant,  SSI  1< 
The  'kieodjct  pueid«!  &e  eesxnl  iseoe,  and  the 
ftixd  £:;/r  tiiiL  box  in  coDseqiseDce  of  ibe  ptress  of  b 
waf  made  a  remaoet.  The  piamdff  gqbaeqoeodT  o) 
leare,  on  parment  of  ooscs.  to  amend  the  dedaratk 
pafticolan^  the  defendant  being  at  bberty  to  pl< 
noTo.  The  plaintiff,  br  hi£  amended  particuhos,  c 
the  sum  of  311  Ids.  StL,  without  reference  to  anj 
and  the  defendant  paid  29L  81. 9d.  into  Court,  and  p 
no  damages,  ultra.  The  [Jaintiff  took  the  monej 
Court,  and  proceeded  to  tax  his  costs.  On  tazatk 
defendants  attomej  contended,  that  the  plamtiff  wa 


Snook. 
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entitled  to  the  costs  of  the  pleadings,  and  of  taking  the       1844. 
money  out  of  Court,  but  not  to  the  costs  of  the  prior  issue,      Vh^ton 
or  of  the  record,  nor  the  costs  of  the  briefi,  attending  the 
trial,  or  of  the  witnesses.     The  Master  having  adjourned 
the  taxation, 

Prideaux  had  obtained  a  rule  nisi  to  refer  back  the  bill 
of  the  plaintiflTs  costs  to  the  Master,  in  order  that  he  might 
review  his  taxation  thereon. 

Hugh  Hill  shewed  cause,  and  contended  that  the  plain- 
tiff was  not  entitled  to  the  costs  objected  to,  inasmuch  as 
they  were  incurred  by  proceedings  rendered  wholly  useless 
and  inapplicable  by  reason  of  the  plaintiff's  amendment 

Prideauxy  in  support  of  the  rule.  The  plaintiff  is  entitled 
to  such  costs  as  he  would  have  had,  if  the  cause  had  been 
tried  at  the  time  it  was  made  a  remanet.  If  at  that  time, 
the  defendant  had  obtained  leave  to  pay  money  into  Court, 
it  is  clear  that  the  plaintiff  would  have  been  entitled  to  the 
costs  claimed,  and  since  the  plaintiff  has  paid  costs  on  his 
amendment,  the  defendant  cannot  be  in  a  worse  situation 
in  consequence  of  it.  Besides  the  defendant  might,  in  the 
first  instance,  have  paid  the  money  into  Court,  for  that  was 
necessary  in  order  to  obtain  a  verdict  It  is  hard  to  deprive 
the  plaintiff  of  costs,  because,  ex  abundanti  cautela,  he  has 
amended  his  declaration  and  particulars.  [Parkey  B. — The 
defendant  might  have  had  a  good  defence  to  the  action  as 
the  declaration  then  stood.  Aldenton^  B. — By  amending, 
you  admit  that  you  had  not  a  good  cause  of  action,  and  now 
you  seek  to  have  the  costa]  The  amendment  was  made 
in  consequence  of  the  case  of  Morris  v.  Jones  (a). 

Pollock,  C.  B. — ^The  rule  must  be  discharged.  As 
the  plaintiff  has  thought  fit  to  amend  his  declaration,  he 

(0)  1  a  B.  397;  See  S.  C.  1  G.  &  D.  13. 
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niust  take  tlie  consequences.  The  defendant  c 
plead  de  novoj  and  pleads  in  a  way  that  he  moet  ] 
would  have  done  at  first,  if  the  record  had  been  m  1 
state. 


ParkEj  B,— The  plaintiff  by  amending,  admits 
has  no  case  to  go  to  trial  with,  and  it  would  be  v 
allow  him  to  charge  the  defendant  with  the  exp* 
preparing  to  prove  a  case  whicli  he  has  abandoned 
the  cause  w  made  a  remanet,  he  alters  his  case,  ant 
upon  a  different  footing ;  the  defendant  admits  tha 
no  answer  to  that  case,  and  consequently  pays  moi 
Court,  No  issue  is  raised  upon  that ;  then  how  ci 
entitled  totlie  costs  of  proceedings  which  arc  notaj 
to  the  present  state  of  the  record.  He  is  clearly  not 
to  the  costs  of  preparing  for  the  trial. 


Aldeeson,  B* — If  the  defendant  had  made  it  a  sti 
at  the  time  the  amendment  was  applied  for,  that  h 
pay  the  money  into  Court,  it  seems  to  me,  that  h 
have  had  good  ground  to  apply  for  the  costs  of  his  pi 
for  trials  and  not  the  plaintiK 
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attorney  to  the  under-«heriff,  together  with  the  following       1844. 
letter:—  'T^v^ — ^ 

**  Alderson  and  Another  y.  Bigby.  ^' 

_      .         _,  "^  Davenpo&t. 

"rmrm  v.  Same. 

"Dear  Sir, 

"  Enclosed  you  receive  a  ca.  sa.  in  each  of  the 

above  actions^  I  will  thank  you  to  procure  and  forward 

warrants  upon  each  to  Mr.  Mark  Topham,  sheriff's  officer, 

at  Northwich,  whom  I  have  instructed  as  to  the  execution 

thereof     Your  charges  I  shall  be  glad  to  pay  as  you  may 

direct     lam, 

"  Your*s  truly, 

"  James  Bayley." 

''20th  June,  1842." 

A  warrant  accordingly  issued,  and  was  forwarded  to 

Mark  Topham,  the  plaintiff's  attorney  having  previously 

sent  to  him  the  following  letter: — 

"  Alderson  and  Another  v.  Bigby. 

"  Perrin  v.  Same. 

«  Sir, 

"  Enclosed,  I  send  you  a  ca.  sa.  against  the  above 

defendant  to  levy  in  the  former  action  12/.  15«.  6c/.,  and  in 

the  latter  \\L  \4s.  6d.     You  will  please  to  execute  them  in 

the  course  of  the  week,  or  the  defendant  will  be  gone.    He 

lives  with  his  father,  Mr.  James  Rigby,  at  a  £Eurm-house 

which  you  will  see  on  the  Canal  Bridge,  as  you  go  from 

here  to  Lynn.     He  vras  lately  in  business  as  a  druggist 

You  must  use  some  caution  in  taking  the  defendant,  and  I 

have  no  doubt  his  mother  will  pay  the  debt  and  costs  in  each 

action,  as  she  has  done  before. 

"  16th  June,  1842,  '<  I  am,  Sir, 

"  Mr.  Mark  Topham,  **  Jambs  Baylby.** 

"  Sherirs  Officer." 

It  was  contended  on  behalf  of  the  defendant,  that  the 
above  letters  amounted  to  an  appointment  of  a  special 
bailiff,  and,  consequently  the  sheriff  was  not  liable.     A 
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verdict  hav  ing  beea  faund  for  the  plaintiff^  a  rule  \ 
obtained  to  set  aside  the  verdict,  against  which 

EvanM^  ( Wei^y  with  him,)  shewed  cause*  The  ai 
relied  upon  bj  the  defendant,  is  Fm-d  v*  Leche  {a\ 
case  aeems  at  variance  with  other  decisions.  In  E 
Meygatt  {b\  Coleridge^  J.,  held,  that  a  mere  ret 
the  sherift'  to  deliver  his  warrant  to  a  particular  p 
not  sufficient  to  constitute  the  officer  the  plaintiff** 
bailiiF*  Indeed  it  would  he  idle  to  suppose  that  a 
this  kind  could  he  executed  without  some  inst 
from  the  attorney,  Bahon  \\  Meggati  was  confir 
the  subsequent  case  of  Cortet  v.  Brown  (c),  in  whi^ 
ridge^  J„  says,  '^  T  think  that  I  cannot  grant  a  rule 
case,  which  is  directly  within  the  principle  of  the 
in  the  case  of  Bakan  v.  M^ggaU*  That  case  was 
by  myself,  and  therefore  I  attach  no  other  author! 
than  that  in  the  judgment  of  Loid  Denmem^  Id 
Lecke^  his  Lordship  mentions  my  decision  withi 
senting  from  it,  and  my  Brother  Fattesan  agrees 
and  distinguishes  it  from  Ftfrd  v<  Lcche.^'  [Farkej  I 
not  common  for  the  attorney  to  send  the  writ  direc 
officer  ?]  It  is  usually  done  when  the  plaintiff  wis 
proceedings  to  be  suspended.     Besides,  it  may  be  < 
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will   discharge   the   sheri£^   De  Moranda  v.   Dunkin  (a).        1844. 

[JParke,  B. — That  case  was  decided  on  the  ground  that  a      alderson 

special   bailiff  was  appointed.     Alderson,   B. — There  the 

person  appointed  as  bailiff  was  the  plaintiff's  own  clerk.] 

Corbet  v.  Brown  only  establishes  that  a  mere  request  that  a 

particular  oflScer  may  be  employed,  does  not  constitute  that 

officer  a  special  bailiff.     But  in  this  case,  express  instructions 

were  given  to  the  officer.     [Parke,  B.,  referred  to  Hamilton 

y.  Dalziel{b)\     The  only  difference  between  the  present 

case  and  Ford  v.  Leche  is,  that  in  the  latter  the  attorney 

says  that  he  shall  write  to  the  officer,  and  in  the  former  he 

states  that  he  has  written. 

Alderson,  B. — In  Ford  v.  Leche,  the  instructions  given 
to  the  sheriff,  were  a  good  defence ;  but  here  they  are  not 

Parke,  B. — A  request  to  send  the  warrant  to  an  officer 
usually  employed,  does  not  make  him  a  special  bailiff.  We 
think  the  rule  ought  to  be  discharged. 

RoLFE,  B.,  concurred. 

Rule  dischai^ged. 

(a)  4  T.  R.  119.  (b)  a  W.  Bl.  953. 


Cooper  v.  Garbett. 

UEBT  by  payee  against  maker  of  a  promissory  note.  There^Uca- 

Plea.     That  plaintiff  caused  and  procured  the  defendant  is  applicable  to 

to  make  the  said  promissory  note,  through  and  by  means  Jsump^u   " 
of  fraud,  covin,  and  misrepresentation  of  the  plaintiff  and      '^^  ^«^  ^f 

,  .        .  .  payee  against 

Others  acting  in  collusion,  and  that  defendant  was  induced  maker  of  a 
to  make  and  deliver,  and  did  make  and  deliver  the  same  to  note^^e'^cie- 
the  plaintiff,  through  and  by  means  of  such  fraud,  covin,  ^f^t  fe*!lii 

induced  to 
make,  and  did  make  the  note  bj  means  of  the  irmud,  covin,  and  misrepresentation  of  tho  plaintiff: 
Held^  that  de  iijiiri^,  was  a  good  replication. 
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1S44.       and  misrepresentation ;  and  that  defendjuit  nerer  1 
^~Coi^nL      consideration  for  making  or  paying,  or  deliTering 
note.     Verification. 

Replication,  That  defendant  of  his  ofwn  wtcm 
without  the  cause  by  him  in  his  said  plem  alleged,  » 
to  pay  the  sum  of  money  in  the  said  promisBO 
mentioned. 

Special  demurrer,  assigning  for  caoses;,  that  the 
replication  is  not  admissible  in  an  action  of  debt ;  i 
defence  does  not  consist  of  mere  excmse,  but  amom 
denial  of  the  existence  of  such  contmcty  and  she 
defendant  never  was  liable  thereon ;  that  defen 
wholly  discharged  by  law  from  paying  the  said  not 
even  supposing  it  is  competent  for  the  plaintiff  to  pi 
general  replication,  it  is  informal  to  allq;e  that  I 
fendant  ^' of  his  own  wrong,"  broke  the  contracty  wb 
application  to  an  action  of  tort,  and  not  to  an  ac 
debt 

BaU^  in  support  of  the  demurrer.  The  first  ques 
whether  the  replication  de  injurift  is  admissible 
action  of  debt,  and  it  is  submitted,  that  it  i 
In  Isaac  v.  Farrar  (a),  that  form  of  replicatio 
decided  to  be  proper  in  an  action  of  assumpsi 
the  grounds  upon  which  it  was  allowed  are  whol 
applicable  to  the  action  of  debt  There  Lord  A 
C.  B.,  in  delivering  judgment  says,  "  This  form,  t 
most  commonly  used  in  actions  of  trespass,  or  tresp 
the  case  for  an  injury,  is  not  inappropriate  to  an  act 
trespass  on  the  case  for  a  breach  of  promise,  whe 
plea  admits  a  breach,  and  contains  only  matter  of  < 
for  having  committed  that  breach.  The  defendant's 
of  promise  may  be  considered  as  a  wrong  done,  ai 
matter  included  under  the  general  traverse,  absqi 
causft,  and  thereby  denied,  as  matter  of  excuse  allq 
the  breach."  Such  reasoning  cannot  apply  to  an  acl 
(a)  4  DowL  760;  1  M.  &  W.  65. 
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debt,  for  in  that  form  of  action,  the  question  is,  whether  1844. 
or  no  a  debt  ever  existed,  and  if  there  was  at  any  time  a 
complete  debt,  there  can  be  no  excuse  for  not  paying  it. 
In  Salter  v.  PurcheU{a\  this  point  was  argued  on  error, 
but  the  Court  decided  that  case  on  other  grounds.  Se- 
condly, the  plea  does  not  consist  of  matter  in  excuse,  but 
shews  that  no  contract  ever  existed,  Parker  v.  Riley  {b\ 
Salter  v.  Purchell(c),  Jones  v.  Senior  (d},  In  Scott  v. 
C/iappelow  {e\  MatiUy  J.,  explains  the  meaning  of  the 
term  ^^  matter  of  excuse,''  given  in  Crogate^s  case  {f\  and 
defines  it  to  be  some  reason  for  the  act  done,  other  than  a 
claim  of  interest  in  land,  or  matters  of  justification  in  law. 
Where  to  an  action  by  drawer  against  acceptor  of  a  bill  of 
exchange,  the  defendant  pleaded,  that  he  accepted  the  bill 
in  blank,  and  consented  that  the  plaintiff  should  thereon 
take  a  bill  at  two  months,  but  that  the  plaintiff  made  the 
bill  payable  at  one  month ;  it  was  held,  that  de  injurii  was 
not  a  good  replication,  Fisher  y.  Wood{gy  Before  the 
New  Rules,  the  subject  matter  of  this  plea  might  have  been 
given  in  evidence  under  non-assumpsit.  This  case  is  dis- 
tinguishable fix>m  Humphreys  v.  (yConnell{h\  because 
there  the  action  was  not  between  the  immediate  parties  to 
the  bill.  Cleworth  v.  Pickford{i\  and  WhUtaker  v.  Mason(k\ 
are  in  point 

E.  V.  fVilHamSf  contiiu  This  general  replication  is  good 
in  assumpsit,  and  there  is  no  distinction  between  assumpsit 
and  debt  founded  on  a  contract  It  is  not  necessary  to 
consider  whether  it  would  be  otherwise  in  the  case  of  a 
debt  founded  on  a  duty.     Whether  the  form  of  action  be 

(a)  1  a  B.  209;  See  S.  C.  1  &  G.  336. 
G.  &  D.  693.  (/)  8  Rep.  67,  a. 

(b)  6  Dowl.  375;  3  M.  &  W.  (g)  I  Dowl.  54,  N.  S. 
230.  ik)  9  DowL  213;  See  S.  C.  7 

(c)  Ubi  supra.  M.  &  W.  370. 

(d)  6  Dowl.  701 ;  4  M.  &  W.  (t)  8  Dowl.  873 ;  See  S.  C.  7 
123.  M.  &  W.  314. 

(e)  3  Dowl.  88,  N.  S. ;    See  (ib)  2  Bing.  N.  C.  359 ;    See 
S.  C.  5  Scott,  N.  R.  148 ;  4  M.  S.  C.  2  Scott,  567. 
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Pk^  iQ  confcasbXL  and  srouLAZKe  are  of  twv  kindB^  ti 
in  Axhatietj  likt  other  in  stteaftctioo :  in  the  fixmei 
the  plea  admxa  chat  a  caoEe  of  action  exitted  at  one 
(lut  9hew5  that  it  ceased  befi>re  acti-xi  brought.  I 
common  cue  of  slander,  the  plea  admits  the  s|ieak 
the  defiunatorj  words  but  diadffffat  circumsianoes  ^ 
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shew  that  there  is  no  right  of  action  in  respect  of  them.  1844 
So  in  this  case,  the  defendant  says,  '^  It  is  true,  there  was  a 
contract,  in  &ct,  but  it  was  made  under  such  circumstances 
that  you  have  no  right  in  law  to  enforce  it."  \_Alders(m,  B. 
— The  whole  diflSculty  arises  from  the  declaration  and  plea 
meaning  different  things.  In  the  declaration,  the  state- 
ment of  the  making  of  the  promissory  note  means  a  legal 
making,  in  the  plea  it  means  only  a  making  in  point  of 
fact.]  Most  of  the  previous  cases  bearing  on  the  subject, 
will  be  found  in  Scott  v.  Chappehw  (a),  in  which  the^  ob- 
servations of  Tindaly  C.  J.,  and  Maule  and  Cresnoellj  J.s, 
are  in  favour  of  the  present  plaintiff,  and  at  variance  with 
the  distinction  attempted  to  be  set  up  in  Humphreys  v. 
O'Cannell. 

Ball  replied,  and  cited  Schild  v.  Kilpin  (6). 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  delivered  by 
Pollock,  C.  B. — This  was  an  action  by  the  payee 
against  the  maker  of  a  promissory  note.  In  which  the 
defendant  pleaded,  that  the  plaintiff  and  others  in  collusion 
with  him,  caused  and  procured  him  to  make  the  note  in 
the  declaration  mentioned  by  means  of  fraud,  and  that  he 
did  make,  and  was  induced  to  make  it,  by  reason  of  such 
fraud,  and  that  there  never  was  any  kind  of  consideration 
for  the  making  of  the  said  note.  To  this  plea,  the  plaintiff 
has  replied  de  injurift,  to  which  there  is  a  special  demurrer. 
The  case  was  argued  before  us  last  Term,  and  in  the  course 
of  the  argument,  two  questions  were  made ;  first,  whether 
the  general  traverse  in  the  form  adopted  in  this  replication 
be  admissible  in  an  action  of  debt ;  and  secondly,  whether, 
supposing  it  admissible  in  that  form  of  action,  it  is  allowable 
in  answer  to  a  plea,  alleging  as  a  defence,  that  the  pro- 

(a)  Ubi  8upra. 

(b)  9  Dowl.  803 ;  S.  C.  8  M.  &  W.  673. 
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we  think  the  opinion  of  the  Court  of  Queen^s  Bench  in  1H44. 
that  case  correct,  and  that  the  reasons  for  it  which  are  given  cooper 
at  length  by  Lord  Denman  in  the  report,  are  satis&ctory.  ^' 

It  was  argued  before  us,  and  abo  before  the  Court  of  Error 
in  that  case,  that  the  indebitatus  count  in  debt  can  only  be 
supported  where  there  is  a  complete  debt — a  debt  payable 
the  moment  a  breach  takes  place,  so  that  any  allegation 
shewing  by  way  of  excuse  that  the  debt  is  not  due, 
is,  in  substance,  a  plea  in  denial.  But  we  think  that 
this  argument  is  not  well  founded ;  for  there  are  of  that  form 
of  action,  pleas  in  excuse,  which  confess  a  prima  facie  con- 
tract in  &ct,  but  avoid  it  by  some  other  matter ;  as  for  in- 
stance, fraud  alleged,  want  of  consideration,  &c.  The 
general  issue  nunquam  indebitatus  in  debt,  has  the  same 
operation  as  non-assumpsit  in  that  form  of  action;  and 
denies  only  the  contract  in  &ct,  or  the  matter  of  fact  from 
which  a  contract  is  inferred  by  law.  In  actions  on  bills  of 
exchange  or  promissory  notes,  you  can  since  the  New  Rules, 
only  traverse  some  particular  &ct,  and  the  defendant  by 
pleading  in  confession  and  avoidance,  only  admits  the  &cts 
which  he  might  have  denied;  in  the  one  case,  the  fact  of  the 
contract;  and  in  the  other,  that  of  the  drawing,  indorsing,  &c«, 
from  which  a  contract  is  prima  facie  implied,  the  plea  only 
shewing  that  by  some  sufficient  reason,  the  plaintiff's  right 
of  action  has  since  been  discharged.  For  these  reasons,  we 
are  of  opinion,  that  this  form  of  replication  is  admissible  in 
actions  of  debt,  as  well  as  in  indebitatus  assumpsit  The  next 
question  ?s,  whether  this  plea  be  traversable  in  that  form? 
We  think  it  is.  It  is  mere  matter  of  excuse.  There  are 
many  cases  to  shew  that  fraud  and  such  like  defences  in 
excuse  must  be  pleaded,  in  order  to  enable  the  party  to  take 
advantage  of  them.  But  although  these  circumstances 
render  the  contract  not  binding,  and  are  consequently 
equivalent  to  a  denial  of  a  binding  contract,  still  they  admit 
a  contract  in  fact,  and  excuse  it  as  before.  Then,  however  it 
is  said  that  this  action  is  between  the  immediate  parties  to  the 
suit,  between  whom  an  all^ation  of  fraud  is  equivalent  to 
saying  that  there  was  no  binding  contract,  for  which  the 


^rHMwroKsst  -kxr  FbuL 


^73raH  "-  naw. 


I  .V  inf(  ir  tu!!H»  icniiius.  :iie  piaincxF  oai  ieiiveTCi 
'•j^iatum  .n  rp^otKs  siians  nfliisiiiii3es!£:  jx  die  vidier; 
a  -flrrr  1017  -uui  ssfiefi.  17  -vhich  :c  ippeored.  that  rhc 
'if  amnn  Trail  "*  in  prniniaei'*  Befcrc  any  ttxrther  so 
r^k^m,  ail  rnaneni  in  di&rence  in  diese  caaes^  were  n 
'^^9  ;i  J^viv^:^  onii!r  *^  two  arbitzaton^  ^  cfae  costs  of  d 
'•AiuvHi,  ami  r^f  the  reference  and  award  to  abide  die  e^ 
fYifi:  a-war'L '     Toe  arbitratnrs  by  their  award  (after  n 


irr^*  ".niy  ruvC 

<*/,«t4  'vf  tluk  <*«iia*«,  r«<<«tr«iu'4»,  «ui  «wart,  M  ahkfe  tfaie  evcac     TIh  j 

KA  mwIa  Km  ««iir4  ^/»n«i*miiv  '>m  pmuiMs.  arfjuiiirefi  aui  drtermifled  that  all  fbrtlwr  pro 

.l^»M  A«m.  m4  dMe  rti* 4^&fl«biir  ihooUl  pay  to  dK  pI«K^ 

/AO^,  fKiif  rlwi  AWJinl  «M  food. 


EASTER   TERM,    7    VICT.  977 


Edwards. 


the  order  of  reference),  and  that  they  had  considered  the  1844. 
allegations  and  proofe  of  both  parties  concerning  the  pre-  wynne" 
mises,  made  their  award  in  writing  concerning  the  same  in 
manner  following,  (that  is  to  say),  "We  do  adjudge  and 
determine,  that  all  further  proceedings  in  the  said  causes, 
shall  from  henceforth  cease  and  be  no  further  prosecuted, 
and  that  the  defendant  do  and  shall,  on  the  6th  day  of 
December  next,  well  and  truly  pay  or  cause  to  be  paid  unto 
the  plaintiff  or  his  attorney,  the  sum  of  41/.  175.  9d.  of  lawful 
British  money  in  fiill  of  all  demands  in  the  said  causes." 

Cowling  had  obtained  a  rule  nisi  to  set  aside  the  award, 
on  the  grounds,  that  it  was  not  final  nor  certain;  that 
the  arbitrators  had  exceeded  their  authority  in  awarding  a 
stet  processus ;  and  that  it  was  not  any  event  on  which  the 
costs  could  be  ascertained. 

Kelly  and  Hayes  shewed  cause.  The  arbitrators  could 
not  have  awarded  otherwise,  for  they  had  no  power  to 
direct  a  verdict  or  judgment  for  the  plaintiff.  They  have, 
in  effect,  decided  in  the  plaintiff^s  &vour,  and  the  costs 
follow  the  event.  Eardleyv,  Steer  {a)  is  in  point:  there  a 
cause  in  the  stage,  after  appearance,  and  before  plea,  was 
referred  with  all  matters  in  difference  between  the  parties, 
the  costs  of  the  cause,  as  well  as  of  the  reference  and  award, 
to  abide  the  event  of  the  award.  It  appeared  before  the 
arbitrators,  that  the  defendant  had  a  larger  cross  demand 
against  the  plaintiff,  than  the  plaintiff  could  establish  in  the 
action.  The  award  directed  that  the  action  should  cease, 
and  be  no  further  prosecuted  ;  that  on  the  balance  of 
accounts  661/L  was  due  from  the  plaintiff  to  the  defendant, 
and  that  the  plaintiff  should  pay  that  sum  to  the  defendant 
It  was  argued,  that  as  this  award  did  not  state  that  the 
plaintiff  had  no  cause  of  action  against  the  defendant,  no 
event  was  found  which  the  costs  might  follow,  so  that  the 

(a)  5  Tjrw.  1071  ;  See  S.  C.  4  Dowl.  423 ;  1  C,  M.  &  R.  327. 
Vol.  r.  R  R  R  1).  &  L. 


9f& 


n 


CASES   cm    POINTS   OF    PRACTICE^    BXCB< 

ftward  was  not  final ;  but  the  Court  held,  that  it  i 
shewed  the  deckioQ  to  be  in  faTour  of  the 
Fearm  v,  F€ars€{a)  is  to  the  eame  effecL  ] 
Boimin  (&),  the  plaindiF  issued  a  writ  in  debt  £ 
Before  declaration,  the  cause  and  all  matters  : 
betweea  the  parties,  were  referred  to  arbitrati 
arbitrator,  by  bis  award,  after  averring  that  he 
the  proofe  and  allegatians  of  the  parties  touching  1 
m  difference  between  them,  awarded  couceming 
''that  defendant  should  pay  to  the  plaintiff  \\L 
of  all  demands  in  the  cause ;"  and  the  award  wa 
fieieDtly  final  An  award  that  certain  actions  be  dis 
and  each  party  pay  his  own  costs^  is  final  and  gc 
in  effect,  an  award  of  a  stet  processus  Blanchard 
Faiex  y.  Knight  (rf>  ^ 


Cawlinff,  in  support  of  the  rule.  If  the  arbi  tratoi 
to  award  a  stet  processus,  then  the  award  is  unc^ 
in  that  case,  they  must  have  meant  that  each  party 
his  own  costs.  Perhaps,  however,  the  Court  may 
part  of  the  award  which  directs  that  the  causes  f 
further  prosecuted;  but  still  the  award  isindefmi 
arbitrators  have  not  found  any  event  by  which 
known  which  party  is  entitled  to  costs*     It  is 
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this  award  according  to  its  terms,  the  arbitrators  have  not 
found  in  &vour  of  the  plaintiff  in  both  actions.  K  one 
action  alone  had  been  referred,  and  the  award  there  had 
been  of  a  sum  on  account  of  a  demand  in  such  action,  that 
would  have  been  equivalent  to  a  finding  for  the  plaintiff 
in  that  action.  Day  v.  Bonnin  (a),  was  a  case  in  which  one 
action  and  all  matters  in  difference  were  referred,  and  the 
arbitrator  awarded  that  the  defendant  should  pay  to  the 
plaintiff  a  certain  sum  in  full  of  all  demands  in  the  cause ; 
and  that  was  held  sufficient  K  that  is  true  with  regard  to 
one  cause  of  action,  has  not  the  arbitrator  in  this  case 
decided  both  causes  of  action.  When  he  awards  concerning 
the  premises,  and  that  the  defendant  pay  a  certain  sum  in 
fiill  of  all  demands  in  both  actions;  that  means  that  the 
plaintiff  is  entitled  to  recover  in  both  actions.  It  is  unneces- 
sary to  specify  how  much  he  awards  in  respect  of  the  one 
or  the  other;  the  award  is  final  in  favour  of  the  plaintiff  in 
both  causes  of  action. 

Alderson,  B. — ^The  submission  shews  that  the  plaintiff 
has  two  claims,  and  the  question  is,  whether  the  arbitrator 
has  decided  both  in  the  plaintiff's  fitvour.  The  only  ground 
for  supposing  that  he  has  not  so  decided,  is  that  he  may 
have  decided  one  action  in  the  plaintiff's  fitvour  and  not  the 
other.  But  that  construction  would  be  doing  great  violence 
to  the  language  of  the  award ;  why  should  we  construe  the 
words  unnaturally,  to  make  bad  that  which  we  ought  to 
struggle  to  make  good. 

Parke,  B.,  and  Rolfe,  B.,  concurred 

Rule  discharged, 
(a)  Ubi  snpnu 
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CAKES   ON    POtKTS  OF    rOACTlCfi,    EXCU. 


Frederick  Duckbtt,  by  W,  Duceett,  his  nej 
17,  Satcbtvelu 

%fEE  VIS  moved  for  a  rule,  to  shew  cause  why  W< 
who  stied  as  prochein  amy  on  behalf  of  ihe  infeni 
should  not  be  removed,  and  all  proceedings  stay 
aecurity  should  be  given  for  defendant's  costs,  or  u  r« 
prochein  amy  appointed.  The  aetion  was  for  sla 
ihe  ground  of  the  application  vvaSj  that  W.  Duel 
was  the  father  of  the  plain  tiif,  had  taken  the  bene 
Insolvent  Debtors'  Act  before  his  appointment  as 
amy.  That  fact,  however,  was  unknown  to  the  ( 
until  the  present  time^  and  no  plea  had  a^  yet  beet 
On  this  subject  a  different  practice  appears  to  ! 
\ailed  in  the  Courts  of  Queen's  Bench  and  Comm 
In  Doe  dem>  Sdlf^  v*  Alston  (a}y  which  was  a  nv 
on  the  lessor  of  the  plaintiff  to  give  security 
Buller,  J.,  saysj  "  There  are  only  three  instances 
the  Court  will  interfere  on  behalf  of  a  defendant, 
the  plaiutiif  to  give  security  for  costs.  The  first 
an  infant  sues,  the  Court  will  oblige  the  procheir 
guardian^  or  attorney,  to  give  security  for  the  costs;  i 
when  the  pi ainiiiF  resides  abroad,  in  which  case  t 
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^ere  taxed,  and  the  infant  came  of  age,  but  never  afterwards       1844. 

proceeded  one  step,  and  the  cause  being  set  down  purely    ^^^^^^ 

upon  the  costs  reserved,  it  was  objected  by  counsel,  that  «?• 

Satchwkll* 
where  an  infant  sues  by  prochein  amy,  it  is  the  prochein 

amy  only  who  is  to  pay  the  costs ;  for  any  one  may  bring  a 
bill  in  the  infant's  name,  and  if  it  be  an  insolvent  amy,  the 
defendant  may  apply  to  the  Court  in  order  to  have  a 
solvent  prochein  amy  named.  But  Lord  Chancellor  Kinff^ 
said,  "  At  law  the  infant  is  liable  to  pay  the  costs  if  the 
judgment  be  against  him ;  as  if  an  infant  brings  an  action 
of  battery,  and  has  a  verdict  against  him  he  must  pay  the  . 
costs ;  and  if  the  common  law  be  so,  why  should  it  not  be 
so  in  equity  ?  Otherwise  an  in&nt  would  be  left  at  liberty 
to  plague  mankind  as  he  thinks  fit*'  And  the  Court 
being  informed  by  the  registrar  and  clerk  in  Court,  that 
the  course  was  to  dismiss  the  infant's  bill  generally  with 
costs,  without  mentioning  who  should  pay  them  ;  his  Lord- 
ship said,  he  would  dismiss  this  bill,  with  costs,  and,  (as  he 
apprehended,)  upon  a  general  dismission  the  defendant  had 
his  election,  whether  he  would  sue  the  infant  or  prochein 
amy  for  such  costs.  However,  in  a  note  to  that  case, 
reference  is  made  to  a  case  of  Squirrell  v.  Squirrell^  in 
which  a  bill  having  been  filed  by  a  feme  covert,  by  her 
next  fiiend  against  her  husband,  it  was  moved  on  the  part 
of  the  defendant,  that  all  proceedings  in  the  cause  might 
be  stayed  until  the  prochein  amy  should  give  security  for 
costs,  or  another  prochein  amy  named,  which  application 
was  supported  by  an  affidavit  of  the  bad  circumstances  of 
the  prochein  amy.  But  Lord  Thurlow  refused  to  make 
any  order,  and  said,  he  did  not  conceive  that  the  Court 
could  inquire  into  the  circumstances  of  a  prochein  amy 
more  than  those  of  a  common  plaintiff,  in  which  case 
though  the  plaintiff  should  be  insolvent,  a  defendant  cannot 
help  himself;  that  in  cases  of  an  infant  or  feme  covert, 
they  were  obliged  to  sue  by  a  next  firiend,  in  order  that 
there  might  be  some  person  sueable  for  the  costs,  (which 
the  infant  and  feme  covert  themselves  are  not,)  but  that 
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the  Court  contented  itself  with  making  somebody 
in  this  respect,  without  going  into  an  inquiij  i 
his  ability.  In  Vartaarth  v.  Mitchtl  (a)»  the 
King's  Bench  refused  to  stay  proceedings  until 
plaintiff  gave  security  for  costs,  (the  prochein  \ 
uisolveDt,)  saying,  "If  we  were  to  hold,  diat  thi 
amy,  who,  in  this  case,  happens  to  be  the  fati 
infant,  must  give  security  for  costs,  it  wouldj 
instances,  absolutely  preveut  an  infant  from  suioj 
just  his  <^use  of  action  might  be."  There  the  G 
upon  the  circumstance  of  the  prochein  amy 
father  of  the  plaiutiff;  but  that  can  afford  no  re 
for  distinguishing  the  ca^e  from  others,  becaus 
fendant's  right  tu  costs  cannot  depend  upon  whel 
the  plaintiff  has  a  natural  guardian.  But  in  a  g 
case  of  Mann  v*  Berthcn  (i)j  the  Court  of  Comi 
required  a  guardian  who  was  sworn  to  be  in  insi 
cumstances  to  give  security  for  costSp  The  last  c 
subject  is  Watson  v,  Frnz€r{c)^  which  must  he  < 
as  having  ovemiled  the  previous  authorities: 
uncertificated  bankrupt  had  been  appointed  proc 
Parh€^  B.,  sajs^  "It  is  entirely  in  the  discreti 
Court  to  appoint  a  proper  person  to  he  proc] 
The  object  is  to  protect  the  rights  of  the  infant ; 
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principle  and  authority  are  against  the  present  application.        1844. 
It  has  been  expressly  decided,  that  neither  the  bankruptcy    ^^^^^ 
nor  insolvency  of  a  plaintiff  is  any  ground  for  calling  on  v. 

him  to  give  security  for  costs;  unless  in  the  former  case,  he 
b  suing  for  the  benefit  of  his  assignees,  B&ss  v.  Jacques  (a), 
fVray  v.  Brawn  (ft).  ^Parke^  B. — TSSo  doubt  the  law  is  so, 
when  a  party  is  suing  on  his  own  behalf;  but  the  question 
is,  whether  the  Court  would  have  appointed  this  person  as 
prochein  amy,  if  it  had  been  suggested  that  he  was  in  insol- 
vent circumstances,  especially  when  the  nature  of  the  action 
is  taken  into  consideration.]  To  require  security  would,  in 
many  cases,  amount  to  a  denial  of  justice.  If  the  present 
suit  were  postponed  until  the  infimt  plaintiff  became  of  age, 
his  witnesses  might,  in  the  meantime,  die,  and  his  character 
be  utterly  ruined 

Pollock,  C.  B. — In  cases  of  this  kind,  the  conflict  is 
between  the  hardship  towards  the  defendant  on  the  one 
hand,  and  a  denial  of  justice  to  the  plaintiff  on  the  other. 
There  may  be  circumstances  of  such  a  nature,  that  an 
infiint  plaintiff  can  get  no  other  person  as  prochein  amy 
but  his  fiither,  and  perhaps  the  fitther  has  become  insolvent 
But  the  particular  &cts  should  be  before  the  Judge  who 
will  exercise  his  discretion.  I  think  the  rule  should  be 
absolute  to  vacate  the  appointment,  the  plaintiff  to  be  at 
liberty  to  apply  to  a  Judge  to  substitute  another  ]prochein 
amy,  or  to  re- appoint  the  fiuher. 

Parkb,  R,  Aldebson,  B.,  and  Rolfi^  B.,  concurred. 

Rule  aoccnrdingly. 

(a)  9  Dowl.  737 ;  8  M.  &  W.  136. 

(b)  8  Dowl.  279 ;  Se«  S.  C.  8  Scott,  557 ;  6  Bing.  N.  C.  371. 
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^ 


YiCTOis  r.  Davisl 

In  an  mdcbu  XhE  dedsntion  stated,  **  that  the  <iefrndmt,  oa  tli 
maatj  lent,  it  daj  of  Msrdiy  A.  D.,  1844,  WIS  indebted  to  the  pli 
to  iiu^  a""^  ™  ^^'  fo^  monej  then  lent  bj  the  plaJntrflF  to  di 
"•^l"*^  fimdant." 

in  a  amnt  far  l^iedal  denmrrery  asBgning  for  cmaaea  z  tbmt  it  s 
deUrercd.  alleged  that  the  saU  sum  of  monej  was  lent  to 
^fj^h^^^  defendant  at  his  request;  and  that,  therefore,  oo  c 
■o»«7 1*^      deration  is  arerred  to  support  the  promise ;   nor  da 

sofficientlj  appear  that  the  defendant  was  indebted  U 

jdaintiff. 

Pearsony  in  support  of  the  demurrer.  Whererer 
consideration  is  executed,  it  is  necessary  to  allege  areqi 
[Aldersom,  B. — How  can  there  be  a  lender  unless  thei 
also  a  borrower  ?]  In  the  note  to  the  case  of  Chbon 
RogerM  (a),  it  is  said,  *^  that  a  past  consideration  is 
sufficient  to  support  a  subsequent  promise,  unless  tl 
was  a  request  of  the  party  either  express  or  implied,  at 
time  of  performing  the  consideration. **  So  eren 
affidavit,  (to  hold  to  bail),  of  debt  for  money  lent, 
for  goods  sold  and  delivered,  and  for  woric  and  labour, 
been  held  irregular,  because  it  omitted  to  state  tha 
was  ^at  the  instance  and  request  of  the  defendant,'  altho 
it  stated,  ^  that  it  was  to  and  for  his  use  and  on  his  befa 
Dumfardv,Mes8iter{b).  [/2o(f^  B.— That  case  will  be  foe 
on  referring  to  the  text,  not  to  include  money  lent.]  In  Ck 
on  Pleading  (c),  it  is  also  said,  ^^  In  each  of  these  counts  u 
an  executed  consideration,  except  that  for  money  had 
received,  and  the  account  stated,  it  is  necessary  to  all 
that  the  consideration  of  the  debt  was  performed  at 

C«)  1  Wms.  Saund.  264,  n.  I.  (c)  Vol.  1.  p.  353,  7th  © 

{h)  5  M.  &  S.  446. 


Davis. 
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defendant's  request,  though  such  request  might,  in  some        1844, 

cases,  be  implied  in  evidence."     [Parke,  B. — There  is  a     ^"^^^^^ 

learned  note  of  my  Brother  Manning*^  on  this  subject  (a),  in 

which  he  goes  into  the  whole  law,  with  respect  to  alleging 

a  request,  and  points  out  the  error  into  which  Mr.  Serjeant 

Williams  appears  to  have  fallen,   in  his  comment  upon 

Osborne  v.  Rogers.     The  note  is  thus :  "  The  consideration 

being  executory,   the  statement  of  the   request   in   the 

declaration,  though  mentioned  in  the  undertaking,  appears 

to  have   been   unnecessary.     In   Osborne  v.  Rogers,   the 

consideration  of  a  promise  is  laid  to  be,  that  the   said 

Robert,  at  the  special  instance  and  request  of  the  said 

William,   would  serve  the  said  William,  and  bestow  his 

care   and  labour  in  and  about  the  business  of  the  said 

William,  and  the  declaration  alleges,  that  Robert,  confiding 

in  the  said  promise  of  William,  afterwards  went  into  the 

service  of  William,  and  bestowed  his  care  and  labour  in  and 

about,  &C.     Here  the  consideration  is  clearly  executory, 

yet  Mr.  Serjt  Williams,  in  a  note  to  the  words  'at  the 

special  instance  and    request,'  says,    'these    words    are 

necessary  to  be  laid  in  the  declaration  in  order  to  support 

the  action.     It  is  held,  that  a  consideration  executed  and 

past, — as  in  the  present  case,  the  service  performed  by  the 

plaintiff  for  the  testator  in  his  lifetime,  for  several  years 

then  past, — is  not  sufficient  to  maintain  an  assumpsit,  unless 

it  was  moved  by  a  precedent  request  and  so  laid.'  •     •     • 

The  statement  according  to  modem  practice,  of  the  accrual 

of  a  debt  for,  or  the  making  of  a  promise  for  the  payment  of, 

the  price  of  goods  sold  and  delivered,  or  for  the  re-payment 

of  money  lent,  as  being  in  consideration  of  goods  sold  and 

delivered,  or  money  lent  to  the  defendant,  at  his  request,  is 

conceived  to  be  an  inartificial  mode  of  declaring.     Even 

where  the  consideration  is  entirely  past,  it  appears  to  be 

unnecessary  to  allege  a  request,  if  the  act  stated  as  the 

Ca)  Note  to  Fishery,  Pync,  1  M.  &  G.  265. 
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1844. 
' ^ ' 

VlCTOES 
V. 

Datis. 


consideration  cannot,  from  its  nature,  have  bee 
tuitous  kindnessy  but  imports  a  consideration  pe 
being  immaterial  to  the  right  of  action,  whether  thi 
if  actually  concluded  and  executed,  or  the  loan 
and  the  moneys  actually  advanced,  was  pn^ 
uiged  by  the  buyer  or  by  the  seller,  bj  the  borrow 
the  lender.  Vuk  Ra^alTs  EntrieM^  tiL  *  DeUe,' 
EnL  tit.  ^DebV^  There  cannot  be  a  claim  for 
lent  unless  there  is  a  loan,  and  a  loan  imports  an  ol 
to  pay.  If  the  money  is  accepted,  it  is  immaterial 
or  not  it  was  asked  for.  The  same  doctrine  will  n 
to  money  paid,  because  no  man  can  be  a  debtor  fe 
paid,  unless  it  was  paid  at  his  request.  What  my 
Mannmg  says  in  the  note  to  which  I  have  ref 
perfectly  correct] 


Pollock,   C.   B. — ^I  think  there  cannot  be 
but  that  the  plaintiff  is  entitled  to  our  judgment. 

Aldbbson  B.,  and  Rolfe,  B.,  concnrred. 

Judgment  for  Pli 


Where  an  ar» 
bitrator  finds 
for  the  de- 
fendant  upon 
issues  raised  on 
pleas  which 
cover  the 
whole  cause  of 
action,  he  need 
not  in  his 
award,  assess 
any  damage 
on  such  issues 
as  he  finds  for 
the  plaintiff. 


Warwick  and  Another  t?.  Cox. 

UEBT  for  work,  labour,  and  materials,  goods  s 
delivered,  and  for  money  due  on  an  account  stated 
plaintiff,  by  his  particulars  of  demand,  claimed  152.  A 
as  the  balance  due  on  a  builder's  adcoont.  The  de 
pleaded ;  first,  except  as  to  35iL,  parcel  of  the  money 
declaration  mentioned,  nunquam  indebitatoa ;  se 
except  as  to  35JL,  payment  before  action ;  tibirdly. 
the  said  sum  of  35il,  parcel,  &c.,  payment  after 
brought  of  yil^   in  satisfaction,  &c* ;  fourthly,   a- 
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The  plaintiff  joined  issue  on  the  first  plea,  traversed  the       1844. 
second  and  fourth  pleas,  and  entered  a  nolle  prosequi  as  to      Warwick 
the  third.     The  cause  came  on  for  trial,  when  a  verdict    ^^  Another 
was  taken  bj  consent  for  the  plaintiff,  and  the  cause,  and        Cox. 
all  matters  in  difference  between  the  parties  were  referred 
to  an  arbitrator ;  the  costs  of  the  cause  to  abide  the  event, 
and  the  costs  of  the  reference  and  award  to  be  in  the 
discretion  of  the  arbitrator.     The  arbitrator  awarded,  vrith 
respect  to  the  matters  of  difference  in  the  cause,  that  the 
verdict  entered  for  the  plaintiff  be  set  aside,  and  a  verdict 
entered  for  the  defendant  on  all  the  issues  except  the  first, 
and  that  on  the  said  first  issue,  a  verdict  be  entered  for  the 
plaintiff.     He  also  awarded,  that  there    were    not   any 
matters  in  difierence  between    the    parties,  except  the 
matters  in  difference  in  the  said  cause. 

Cole  moved  for  a  rule  nisi  to  set  aside  the  award,  verdict, 
and  judgment  signed  in  pursuance  thereof.  The  arbitrator 
having  found  the  first  issue  for  the  plaintiff,  ought  also  to 
have  found  some  damages.  [Parke,  B. — No:  there  is  a 
complete  answer  to  the  plaintiff's  claim.]  Cfraut  v. 
Glasier  (a),  is  in  point;  there  in  case  for  injuring  the 
plaintiff's  house  bj  removing  the  support  of  the  defendant's, 
the  latter  pleaded,  first,  not  guilty ;  secondly,  a  denial  of 
the  right  to  the  support ;  thirdly,  payment  of  money  into 
Court,  and  no  damages  ultra.  The  first  issue  was  found 
for  the  plaintiff  without  damages,  the  last  for  the  defendant, 
and  the  jury  were  dischaiged  fix>m  any  finding  on  the 
second;  and  it  was  held,  that  as  the  record  stood,  the 
defendant  was  entitled  to  the  postea,  and  that,  unless  the 
judge  amended  by  inserting  nominal  damages  on  the  first 
issue,  a  venire  de  novo  must  issue.  Parhe,  B.,  there  says, 
*'  The  plaintiff  has  no  right  to  the  postea,  for  he  is  not 
entitled  to  any  costs.     The  statute  of  Gloucester  only 

(a)  1  Dowl.  N.  S.  58. 


1844. 
"—^ ' 

Mr  A » WICK 

and  A-isother 

if. 
Cox. 
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enables  a  plaintiff  to  recover  coats  where  he 
damages-"  [Parke,  B, — In  that  ease  there  cnofit  i 
some  defect  in  the  pleas.]  Id  an  action  of  lib 
some  issues  were  found  for  the  defendant,  and  soi 
plaintiff,  but  no  damages  were  assessed,  a  Court 
reveised  the  judgment^  dement  v.  LewU  (a).  Th< 
on  the  Brst  issue  is,  was  the  defendant  at  any  time 
to  the  plaintiff  in  a  greater  amount  than  35t, 
arbitrator  has  found  that  he  was,  but  has  omittcc: 
the  damage.  In  Wood  v.  Duncan  (h\  a  cause 
there  were  seven  issues,  was  referred,  by  order  of 
the  costs  of  the  award  and  reference  to  abide  tl 
the  arbitrator  found  for  the  defendant  on  two  of  i 
neither  of  which  covered  the  whole  cause  of  actio 
the  plaintiff  on  the  others^  but  omitted  to  award 
and  the  award  was  held  insufBcienL 


Pollock^  C,  B. — There  is  no  ground  for  sei 
the  award, 

Pabre,  B. — I  am  unable  to  refer  to  ray  note  o 
Glaswr,  but  I  mtber  think  that  that  case  is  not 
rectly  reported-  The  plea  of  payment  into  Cour 
pleaded,  did  not  cover  the  whole  cause  of  action. 
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1844. 

^ V ' 

Charles  v.  Branrer  and  Others. 

Assumpsit.     The   declaration   contained   a   special  Where  a  de- 
count  for  breach  of  contract  in  refusing  to  allow  the  plain-  t^ins  a  speciid 
tiff  to  complete  certain  works,  according  to  the  terms  of  an  J^e  deffndML 
agreement  with  the  defendants,  who  were  alleged  to  !)e  as  partners, 
partners  in  an  iron  company.     There  were  also  indebitatus  indebitatus 
counts  for  work,  labour,  and  materials,  money  paid,  and  ment  of  money 
money  due  on  an  account  stated.     To  the  first  count,  the  UJlJer^thelatter 
defendant  pleaded  non-assumpsit,  and  also  several  special  counts,  is  not 
pleas.     To  the  indebitatus  counts,  the  defendants  pleaded  of  the  partner, 
(with  other  pleas)  non-assumpsit,  except  as  to  5L  parcel,  JhcTformer  "* 
&c.,  and  as  to  the  said  sum  of  5/.,  payment  of  that  amount  ^^^^ 
into  Court,  and  no  damages  ultra. 

At  the  trial  before  Maule,  J.,  at  the  last  assizes  for  the 
county  of  Glamorgan,  the  plaintiff  attempted  to  prove  that 
he  had  made  the  contract  in  question  with  the  defendants, 
who  carried  on  business  in  co-partnership,  under  the  style 
and  firm  of  the  Ysterly  Fora  Iron  Company.  He  failed 
however  to  prove  the  partnership,  and  a  verdict  was  found 
for  the  defendant  on  the  first  issue,  and  for  the  plaintiff  on 
the  others. 

Chilton  moved  for  a  rule  to  shew  cause  why  the  verdict 
should  not  be  entered  for  the  plaintiff  on  the  first  issue. 
The  payment  of  the  money  into  Court  by  the  defendants 
jointly,  is  an  admission  of  the  partnership.  Ravenscroft  ▼. 
Wise  (a),  decided  that  in  an  action  of  indebitatus  assumpsit 
against  several  on  an  alleged  joint  contract,  if  money  is  paid 
into  Court  generally,  the  defendants  are  estopped  from 
proving  that  some  of  them  were  not  parties  to  the  contract. 
It  must  however  be  admitted,  that  Stapleton  v.  Noel(b),  and 
Hingham  v.  Robins  (c),  are  at  variance  with  that  case. 

(a)  2  Dowl.  676;  1  C,  M.  &  (c)  7  DowL  352;  5  M.  &  W. 
R.  203.  94. 

(b)  8  Dowl.  196 ;  6  M.  &  W.  9. 
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1844.  Pollock,  C.  B. — ^The  question  is,  whether  the 

^'T"'^'"'"""^     of  money  into  Court  under  the  indebitatus  coc 

e-  admission  of  a  partnership  between    the    defei 

and  Otlien.     alleged  in  a  special  count.     Ravenstnroft  ▼.  Wise 

for  a  time  established  that  it  was ;  but  before  thai 

law  was  different,  and  I  always  thought  it  a  ma 

which  there  could  be  no  doubt     Hingham  ▼.  iZi 

Stapleton  v.  Noely  have  entirely  settled  the  poinL 

Parke,  B. — I  am  of  the  same  opinion. 

Aldebson,  B. — The  question  has  been  comfdetc 
by  SRngham  v.  BMns. 

Roler 


EsDAH^B  and  Others  r.  Lunb. 

Wheroinan  SciRE  FACIAS  by  the  trustees  of  the  Lon 

pobHcoi^  Westminster  Bank,  against  a  shareholder  in  the  1 

of^w-p^H'  Agricultural  and  Commercial  Banking  Compan; 

plaintiff  bai  judgment  was  founded  on  a  warrant  of  attorney, 

for  a  mcial  ^^  plaintiffs  by  the  public  officer  of  the  latter  com 

^CoJlrt  wiU  50,000/.     The  venue  was  laid  in  London,  and  ii 

compel  him  to  Term,  the  plainti&  had  obtamed  a  rule  for  a  sped 

furnish  a  list  '^ 

of  the  share- 

^m^^*^        ^««   shewed   cause   against  a  rule   which   h 

^d^rt^  obtained  by  Fitzherbert^  calling  on  the  plainti£b 

that  none  of      cause,  why  they  should  not  furnish  to  defendant  or  t 

persMu  DiuDMd   s  list  of  the  names  and  residences  of  the  shareholdc 

aijiurws,  shaU    j^ndou  and  Westminster  Bank,  in  order  that  sac 

l>ol<>«n-  holders  might  not  be  nominated  as  special  juiymec 

the  rule  obtained  by  the  plaintiflb  for  a  special  jur 

not  be  discharged.     He  objected  to  the  application 

of  the  first  impression,  and  relied  on  an  affidavit^  fro 

it  appeared,  that  the  plaintiflTs  attorney  had  oflfered  t 

take  to  strike  off  all  names  of  shareholders  from  t 
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the  time  of  nomination.     He  was  willing  that   the   rule  1844. 

should  be  discharged  on  the  terms  which  had  been  pre-  Esdaile 

viously  offered,  but  contended  that  he  was  entitled  to  costs.  ^^  ^®" 


Lund. 


Fitzherbert  The  affidavits  do  not  shew  when  the  alleged 
offer  was  made,  but  they  shew  that  the  defendant  has  come 
to  the  full  Court,  on  account  of  a  Judge  at  Chambers 
having  declined  to  make  an  order,  unless  the  application 
could  be  supported  by  precedent.  They  also  shew  that  the 
plaintifis  have  throughout  denied  the  right  of  the  Court  to 
interfere.  It  is  clear  that  the  undertaking  offered,  was 
merely  a  proposal  that  the  defendant  should  trust  to  the 
plaintiff^s  attorney  to  do  what  was  fair  in  nominating  the 
jury,  but  that  the  plaintifis  declined  to  be  compelled  by  a 
Judge's  order  to  be  bound  by  that  proposal.  The  defendant 
therefore  would  not  be  satisfied  with  anything  short  of  an 
order  of  a  Judge  or  of  the  Court ;  and  now  both  parties 
have  come  before  the  Court,  to  see  whether  (although  this 
be  a  case  of  the  first  impression),  it  is  or  is  not  reasonable. 
The  alternative  in  the  rule  why  the  rule  for  the  special 
jury  should  not  be  dischai]ged,  gives  the  Court  the  power 
of  compelling  the  plaintifis  to  accede  to  reasonable  terms ; 
and  the  defendant  is  quite  willing  that  the  present  rule 
should  be  dischaiged,  the  plaintiff  undertaking  that  de- 
fendant be  at  liberty  to  challenge  each  special  juror  before 
he  is  sworn,  on  the  ground  of  his  being  a  shareholder  in 
the  London  and  Westminster  Bank. 

Pollock,  C.  B. — I  think  this  a  most  reasonable  applicar 
tion.  It  may  be  true  that  it  is  novel,  but  it  is  compara- 
tively new  to  have  a  power  given  by  act  of  Parliament  to 
a  public  company,  to  sue  in  the  name  of  a  trustee  or  public 
officer.  There  is  no  ground  for  making  the  defendant  pay 
the  costs  of  the  application.  The  rule  will  be  dischaiiged 
on  the  terms  of  the  plaintiffs'  undertaking  to  strike  out  of 
the  list  any  who  may  be  shareholders. 
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Parke,  B. — It  will  be  more  fiivoorable  for  the  ' 
instead  of  having  the  right  to  challenge  the  sped 
to  have  the  plaintiflb'  undertaking  to  strike  out  of 
forty-eight,  any  who  may  be  shareholders,  and 
ment  that  the  sheriff  shall  name  anj  other  persi 
list,  not  shareholders,  to  make  up  the  number  of  fo 


Aldebson,  B.  and  Rolfe,  B.,  concunedL 


Rule  discharged  ;  the  Plaintifis  under 
strike  out  of  the  list  of  forty-eight  n 
for  the  jury,  any  who  may  be  share! 
the  London  and  Westminster  Bank 
agreed  that  the  sheriff  shall  name  t 
persons,  not  shareholdeiB,  to  mak< 
number  of  forty-eight 


Wliere,  afWr 
dMnorrer,  the 
pliintiffamends 
bb  decUrmtion 
uid  pays  costs, 
the  uemarrer 
b  Bt  iin  end, 
■nd  the  de- 
feadtnt  has 
two  dajrt*  time 
to  pletd  de 
noTO  to  the 
amended  de- 
dantion;  but 
wfa«re  a  de- 
clAxation  is 
amended  after 
pica*  the  de- 
fend aat  cannot 
ill  this  Court, 
picftd  de  novo, 
wUbout  an 
ijirder  for  that 
parpose. 


Smith  r.  Hearns. 

1  HIS  was  a  rule,  calling  on  the  plaintiff  to  sh< 
why  a  joinder  in  demurrer  and  all  subsequent  prG 
should  not  be  set  aside.  The  action  was  brot^l 
indorsee  against  acceptor  of  a  bill  of  exchange, 
declaration  having  omitted  to  allege,  that  the 
payable  to  the  order  of  the  drawer,  the  defendant  d 
thereto.  A  summons  having  been  taken  out  to  an 
declaration,  the  following  order  was  made  by  a  Ju< 

*'  Upon  hearing  the  attorneys  or  agents  on  both  i 
by  consent,  I  do  order  that  upon  payment  of  c 
plaintiff  be  at  liberty  to  amend  the  declaration  her 

On  the  17th  of  April,  the  costs  were  paid  and  th< 
ment  made,  and  on  the  19th,  pleas  were  deliverc 
were  returned  by  the  plaintiff's  attorney  on  the  si 
together  with  a  joinder  in  demurrer ;  and  at  the  » 
the  plaintiff's  attorney  wrote  to  say,  that  his  reas 
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doing,  was,  that  the  defendant  could  not  plead  de  novo,        1B44. 


unless  he  first  withdrew  his  demurrer.  The  defendant  imme- 
diately returned  the  joinder  in  demurrer,  and  re-delivered 
the  pleas ;  and  on  the  20th  of  April,  they  were  again  sent 
back  by  the  plaintiflTs  attorney,  tc^ther  with  the  following 
letter : — "  Herewith  I  return  your  pleas  and  my  joinder  in 
demurrer,  which  on  reference  to  LusKs  Practice^  you  will 
find  I  am  justified  in  doing.  However,  as  I  have  no 
personal  feeling  in  the  matter,  if  your  client  will  pay  the 
costs  of  the  joinder  in  demurrer,  I  will  accept  your  pleas, 
otherwise  I  shall  make  up  the  demurrer  book.  Please  to 
let  me  hear  firom  you  on  Monday,  the  22nd.''  No  answer 
having  been  returned,  the  plaintiflfs  attorney  made  up  the 
demurrer  book  with  the  declaration  as  amended,  and 
delivered  the  paper  books,  and  entered  the  case  for  argu- 
ment. 

Mfmtagu  Chambers  shewed  cause.  The  question  is, 
whether,  when  a  plainti£P  obtains  leave  to  amend  his  decla- 
ration after  demurrer,  and  the  Judge's  order  gives  no  leave 
to  plead  de  novo,  the  defendant  is  not  bound  to  withdraw 
his  demurrer,  before  he  can  deliver  pleas  to  the  amended 
declaration.  The  practice  in  this  Court  appears  to  diflTer 
fi^m  that  of  the  Queen's  Bench,  and  Common  Pleas.  In 
Lush*s  Practice  (a),  it  is  said,  **  By  a  long  course  of  practice 
in  the  Queen's  Bench,  an  amendment  after  plea  pleaded, 
entitles  the  defendant  in  all  cases  to  alter  his  plea  or  plead 
de  novo,  and  to  have  two  days  for  that  purpose  exclusive  of 
the  day  of  amendment.  And  by  a  rule  in  the  Common 
Pleas  it  is  ordered,  '  that  the  defendant  shall  have  two  days, 
exclusive  of  the  day  on  which  the  amendment  shall  be 
actually  made,  to  alter  his  plea,  or  plead  de  novo,  unless 
otherwise  ordered  by  the  Court,  or  the  Judge  granting  leave 
for  the  amendment.'  There  is  no  such  rule  in  the  Ex- 
chequer;  consequently,  to  entitle  the  party  to  alter  or  plead 

(a)  p.  387. 
VOL.    I.  S   S  8  U.    &    L. 


• V ' 

Smith 

V, 

Hearne. 
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Smith 


'II'  H  • 

V 

.  I 


de  novo,  it  muat  be  so  expressed  id  the  order,"  1 
lice  of  delivering  pleadings  to  the  party  lostead  c 
officer  of  the  Court  is  of  modem  date,  and  cannot  a 
previous  practice*  If  in  this  case,  the  demurrer  1 
delivered  to  the  officer  of  the  Coun,  it  would  hi 
filed,  and  would  have  appeared  as  part  of  the  reo 
Sellon't  Ffaciic€{a}t  it  la  said,  "About  the  middl 
reign  of  Edw,  3,  it  became  the  practice  to  draw  th 
ration  and  pleas  out  of  Court,  and  deliver  them  it 
to  the  prothonotary,  which  the  adverse  party  had  I 
iuBpect,  and  perhaps  might  have  a  copy  thereof  t 
him  to  give  in  his  pica  and  answer.  It  is  most  prob 
the  declaration  when  delivered  to  the  prothono 
entcretl  on  a  roll  together  with  the  plea  of  the 
l^arty ;  this  was  the  plea-roll  which  afterwards  be 
construction  of  kw,  a  recoriL  This  roll  the  differei 
bad  access  to,  in  order  to  frame  their  plea  or  replii 
the  like,  or  to  take  their  exceptions,  and  when  thes^ 
be  argued,  the  roll  was  brought  into  Court  as 
pleading  to  be  referred  to*" 

PoLi*ocK,  C<  B*^ — The  rule  must  be  absolute,  bui 
costs,  ai  the  practice  as  laid  down  is  somewhat 
and  might  easily  mislead.     The  foundation  of  the  ji 


Hkarnk. 
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Common  Pleas,  for  in  a  great  number  of  amendments  which         1844. 
are  made  in  declarations,  it  is  unnecessary  to  alter  the  pleas.     ^"^^^      ' 
But   where  there  has  been  a  demurrer  and  the  plaintiff  «^- 

amends  his  declaration,  and  pays  the  costs,  the  case  does 
not  fall  within  the  general  rule  as  laid  down  in  IauKb  Prac" 
tice,  for  the  plaintiff  pays  for  the  demurrer  as  for  a  thing 
which  has  been  rendered  useless.  Surely  in  such  a  case 
the  defendant  must  have  time  to  answer,  and  therefore  by 
implication  two  days  are  to  be  allowed. 

Alderson,  B. — There  is  a  material  distinction  in  prin- 
ciple between  a  plea  and  a  demurrer,  a  plea  may  well  stand 
with  an  amended  declaration,  but  not  so  with  a  demurrer. 

Rule  absolute. 


Ex  parte  Stowbll. 
9^  HA  KNOCK  moved  for  a  rule,  calling  on  7%^  Attorney  Wliere  a  party 
General  to  shew  cause  why  one   Stowell  should  not  be  undw  proc/sa 
discharged  out  of  custody.     It  appeared  that  Stowell  was  ^^^^  ^ 
in  custody  under  process  issued  at  the  suit  of  the  Crown,  coguiiance, 
upon  an  estreated  recognizance  into  which  it  was  alleged  he  alleges  that  he 
had  entered,  to  appear  and  answer  a  certain  indictment  to  ed^.'^^Vproper 
be  preferred  asainst  him.     The  affidavit  in  support  of  the  co""«. "  ^ 

*^  ,  ,  come  into 

application  distinctly  stated,  that  he  had  never  entered  into  Coun,  and 

1  .  .  .  T  J       1    .  -^  traverse  the 

the  recognizance   m  question.     It  was  urged,  that  as  it  recognizance. 
was  not  the  practice  for  parties  to  sign  a  recognizance,  there 
was  reason  to  suppose  that  some  individual  had  personated 
Stowell. 

The  Court  were  inclined  to  think  that  they  could  not 
give  relief  on  motion,  that  the  proper  course  was  to  traverse 
the  recognizance.  They  said,  however,  that  they  would 
take  time  to  look  into  the  practice. 

Cur.  adv.  wdt. 

On  a  subsequent  day, 

Parke,  B.,  said,  we  cannot  grant  the  application.     It  is 
8  s  8  2 


Vi 


1M4^       cmnpecmc  fir  die  {vrty  to  come  into  Court,  and  t 


i:;-  ^ 


By — TWt  ^mnj  wamj  pLemd  totfaeesche 
tfacie  is  no  neh  iccovd  ai  that  mllcged  to  be  in  the  ( 
Bndi:  md  if  «ijpcnonha§  entered  into  the  reoogi 
in  his  name,  he  iriE  succeed.  The  Imw  wiU  be  fo 
iVw'j  JErdbc^vr  I^rmeikr^  pi  391,  where  it  is  sud, ' 
OQ  this  sofaject  do  not  fiteqoentlj  occnr  in  the  book 
bobly  becaoae  tiie  matter  is  genenDj  one  of  entire  die 
in  tiie  Coort,  and  every  application  most  be  dep 
oo  its  own  proper  ciwaimatancea.  There  are,  how 
few,  to  some  of  which  it  oiaj  be  oaefiil  to  refer, 
earliest  of  these  is  an  anonymooB  case  in  SaviOe^s  Bepc 
which  disrhwfs  a  gjeoeral  ground  of  distincrtion  very  i 
cf  notice,  as  to  what  oo^t  to  be  pleaded  in  dischi 
the  fixfeitore,  and  could  not  be  admitted  on  motion,  an 
The  distinction  was  taken  by  the  Court  on  a  mot 
discharge  the  sureties  in  a  recognixance  for  the  appe 
in  the  King'g  Bench  of  the  principal,  who  had  died 
the  day  oo  which  he  should  have  appeared,  finom  { 
which  had  gone  against  them,  the  recognizances  havin 
estreated.  It  was  prayed,  in  that  case,  that  the  s 
might  be  dischaiged,  on  the  matter  shewn  to  the  < 
but  they  refused  the  application,  saying,  <  that  the 
alleged  ought  to  be  pleaded,  in  order  that  it  might  eii 
confessed  by  The  Attorney  General^  or  that  he  migl 
issue  upon  the  death  and  tiy  the  question.'  ^ 

Upon  the  suggestion  of  Chamock^  that  Stowell  nt 
poor  to  pursue  such  a  course,  the  Court  said,  appl 
should  be  made  to  The  Attorney  General  to  knoin 
objected  to  the  discharge. 

The  Attorney  General  haying  consented,  the  pai 
subsequently  dischaiged. 

(a)Ca.  114,  p.  53. 
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Mat  v.  Tarn  and  Others. 

I N  this  case,  the  plaintiff  had  obtained  a  rule,  calling  on  The  allow. 
the  defendant  to  shew  cause  why  the  Master  should  not  costs  of  copies 
review  his  taxation  of  the  defendant's  costs.     The  action  hand  writert 
was   brought  against    nine    defendants  for    a  malicious  "9^  •"**  ®^ 
prosecution,   and    a   rule   had    been   made    absolute   for  them,  is  a 
judgment  as  in  case  of  a  nonsuit,  the  plaintiff  not  having  exercise  of  the 
proceeded  to  trial  pursuant  to  a  peremptory  undertaking.  ^^Jj^onf^^diie 
Three  brie&  had  been  delivered  to  counsel,  each  containins  »  no*  bound 

°  by  the  oerti6- 

a  copy  of  the  short-hand  writer's  notes  of  the  trial  of  the  cate  of  counsel 
plaintiff.  The  Master  had  allowed  the  briefe,  but  had  [hem  ^'"^^ 
refused  to  allow  the  costs  of  the  copies  of  the  short-hand 
writer's  notes,  without  a  certificate  from  counsel  that  they 
were  necessary.  Such  certificate  having  been  given,  the 
Master  conceived  himself  bound  by  it,  and  made  his 
taxation  accordingly. 

JS'rfe,  Whateleyy  Byles^  Seijt.,  Grajfy  and  Wildf  appeared 
to  shew  cause  on  behalf  of  the  several  defendants. 

Humfrey,  in  support  of  the  rule,  referred  to  Stewart  v. 
Stede  (a),  in  which  the  Master  allowed  three  briefs,  but 
only  one  copy  of  the  short-hand  writer's  notes,  and  the 
Court  of  Common  Pleas  held,  that  he  had  exercised  a 
proper  discretion. 

Parke,  B. — The  Master  certifies  to  us  that  in  allowing 
these  charges,  he  conceived  himself  bound  by  the  certificate 
of  counsel.  Such  view  we  consider  erroneous,  and, 
therefore,  the  taxation  must  be  reviewed.  There  may  be 
cases,  in  which  it  is  important  that  each  counsel  should 
have  a  copy  of  the  evidence ;  while  in  others,  one  copy  for 
the  purpose  of  reference  would  be  sufficient. 

ra)  5  ScoU  N.  R.  517 ;  See  S.  C.  4  M.  &  G.  669. 


v  r* 


c^  -ZMtr  SBC  v-n 


I-Hfr 


-nccemiK 


:    .=::.  — .'TJt  JcnTB*- r^-ne-as^^-^aEc^^^-^ 


m—  J  ll:* 


.    '-^^-^^  =:l  1^^  :«=  rvami-r.  iec^-arec  zprni  tie  numi 

*xin'jae  i-s  Lscr^z^c  zz^z,  caci  partiriilar  case. 

?i2i2-  B,— rze  mLe  =3at  be  abGoiose,  »  the  M 
r-fc*  i-.cs'iiere-i  :ii=sci"  :>:c=!d  bj  -iie  rule,  aod  has 
^,iir.»i  z.i3  diacr«:.:ii  as  to  allowiiig  or  disllowxiig  t 
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costs.  No  doubt  the  number  of  witnesses  examined  is  very 
material  for  the  purpose  of  guiding  him  in  the  exercise  of 
his  discretion,  for  it  is  there  that  a  division  of  labour  among 
counsel  is  most  likely  to  take  place.  But  we  think  the 
Master  was  wrong  in  deeming  the  rule  binding  under  all 
circumstances,  for  it  is  easy  to  conceive  a  very  trifling  case 
with  a  great  number  of  witnesses,  and  a  very  difficult  one 
in  which  comparatively  few  would  be  required. 


1844. 
Sharp 

V. 
ASUBY. 


Alderson,  B.,  and  Rolfs,  B.,  concurred. 


Rule  absolute. 


Sherwin  v.  Swindall. 

X  RESPASS  for  breaking  and  entering  the  pIidntifF's 
dwelling-house,  and  breaking  the  outer  door  thereof,  and 
carrying  away  his  goods.     Plea,  not  guilty. 

At  the  trial  before  Parke,  B.,  at  the  last  Stafford  Assizes, 
it  appeared,  that  the  defendant  went  to  the  plaintiff *s  house, 
to  seize  some  goods  which  he  claimed.  The  defendant 
was  refused  admittance,  when  he  threatened  to  break  open 
the  outer  door.  The  plaintifi^s  son  cautioned  the  defend- 
ant against  doing  so,  but  the  defendant  procured  an  axe, 
and,  notwithstanding  the  endeavours  of  the  plaintiff's  son 
to  prevent  him,  broke  open  the  door.  A  verdict  having 
been  found  for  the  plaintiff,  with  20s.  damages,  the  learned 
Judge  certified  to  give  the  plaintiff  costs,  but  at  the  same 
time  expressed  a  doubt  whether  the  act  was  ^'  malicious," 
in  the  ordinary  sense :  a  rule  nisi  having  been  obtained  to 
set  aside  the  certificate, 

Martin  shewed  cause.  The  question  turns  upon  the 
construction  of  the  3  &  4  Vict  c.  24,  s.  2,  which  deprives 
the  plaintiff  of  costs  where,  in  actions  of  trespass,  or  tres- 
pass on  the  case,  he  shall  recover  less  than  40«.  damages, 


Where  a  tres- 
pass is  com- 
mitted after 
verbal  notice, 
a  Judge  has 
power  to  cer- 
tify under  the 
second  section 
of  the  3  &  4 
Vict,  c  24. 
that  the  tres- 
pass  was 
**  wilful  and 
malicious.** 

iiemble,  that 
in  cases  of 
notice  in 
writing  under 
the  third  sec- 
tion, the  fact 
of  such  notice« 
should  appear 
on  the  face  of 
the  declaration, 
or  a  suggestion ' 
to  that  effect 
be  entered  on 
the  record. 


I0f» 


mtlke  8ft9 

of  wil 

anacdoosof 

Jfsch,  ju  DL  1C97,  in  Hj  of  ks  Bf^otj's  Cc 
Record  it  WcgUDmUgr,  wliereiii  at  the  trial  of  th 
it  ^fcall  appear,  aod  be  certified  by  the  Judge,  oi 
hand,  apoo  the  back  of  the  reooidy  that  the  trespa 
which  anT  defeodaot  AaR  be  foond  gnil^  was  wil 
malidooi^  the  plaintiff  AmU  rceoiwer^  not  oolj  his  dj 
bat  his  foD  costs  of  suit ;  ainr  fenner  law  to  the  o 
Dotwithstandiiif^^  Under  that  statnte,  it  baa  beei 
that  a  trespass  after  notice  is  a  wiUbl  and  malicious  ti 
and  that  the  Jnlge  is  boond  to  certify,  Reynold 
words  (a\  It  is  said,  however,  that  socfa  constna 
qnalified  bj  the  third  section  of  the  3  &  4  VicL 
which  pronrides,  '  that  nothing  therein  contained  si 
constroed  to  deprive  the  plaintiff  of  costs  in  any  act 
a  trespass  to  land,  &c.,  in  respect  of  which  notice 
trespass  thereon  or  therein  shall  have  been  pre^ 
served,  by  or  on  behalf  of  the  owner  or  occupier 
land  trespassed  over,  upon  or  left  at  the  last  repi 
known  place  of  abode  of  the  defendant  in  such  i 
But  it  is  submitted,  that  the  trespass  in  this  case  w 
licious,  according  to  the  legal  meaning  of  the  term.  ] 
in  law,  means  a  wrongful  act,  done  intentionally,  v 
just  cause  or  excuse,  Starkie  on  Evidence  (6).  In  tl 
of  Bromage  ▼.  Prosser  {c\  Bayley^  J.,  in  delivering 
ment,  goes  fully  into  the  meaning  of  the  word  ^  n 
and  there  says,  '*  If  I  give  a  perfect  stranger  a  blow,  lil 
produce  death,  I  do  it  of  malice,  because  I  do  it  inienti 
and  without  just  cause  of  excuse.   If  I  maim  cattle,  ^ 

(fl)  6  T.  R.  11.  (c)  4  B.  &  C.  247;  Sc 

(6)  Vol.  2,  p.  673,  4,  3rd  ed.  6  D.  &  R.  290. 
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knowing  whose  they  are;  if  I  poison  a  fishery,  without        1844. 
knowing  the  owner;  I  do  it  o/*  malice,  because  it  is  a      shmwin 
wrongful  act,  and  done  intentionally.     If  I  am  arraigned  «»• 

of  felony,  and  stand  mute ;  I  am  said  to  do  it  of  malice^ 
because  it  is  intentional,  and  without  just  cause  or  excuse. 
And  if  I  traduce  a  man,  whether  I  know  him  or  not,  and 
whether  I  intend  to  do  him  an  injury  or  not,  I  apprehend 
the  law  considers  it  as  done  of  malice,  because  it  is  wrong- 
ful and  intentional."  [Parke,  B. — ^There  is  a  case  of  Foster 
V.  Painter  (a),  in  this  Court,  in  which  the  very  contrary 
was  ruled,  respecting  a  certificate  of  malice.]  In  Wood" 
falTs  Landlord  and  Tenant  (&),  an  anonymous  case  is  cited, 
which  was  an  action  of  trespass  by  a  pauper  against  the 
overseers  of  the  poor,  for  entering  his  house,  and  taking 
away  his  bed :  it  was  proved,  that  on  the  defendants'  enter- 
ing the  house,  the  plaintiff  desired  them  to  go  away ;  not- 
withstanding which,  they  persevered  in  accomplishing  their 
purpose,  and  Heath,  J.,  ruled  that  the  trespass  was  wilfiil, 
within  the  8  &  9  Wm.  3,  c.  11,  s.  4.  It  is  submitted,  that  • 
the  true  construction  of  the  3  &  4  Vict.  c.  24,  is  this ;  the 
second  section  makes  it  discretionary  with  the  Judge  to 
certify  or  not,  but  in  cases  within  the  third  section,  the 
plaintiff  is  at  all  events  entitled  to  fiiU  costs.  [Alderson,  B.  — 
How  would  it  appear  upon  the  record  that  there  has  been 
a  notice  in  writing?  Parke,  B. — It  would  be  necessary  to 
assign  some  reason  on  the  record  to  justify  the  taxation : 
perhaps  the  proper  course  would  be,  to  enter  a  suggestion 
that  a  notice  in  writing  had  been  served ;  and  then  a  new 
issue  would  be  raised  upon  that] 

Whateley  and  Flood,  in  support  of  the  rule.  It  is  not 
disputed,  that  malice  is  of  two  kinds;  but,  to  enable  the 
Judge  to  certify,  it  must  appear  that  there  was  some  per- 
sonal malice  towards  the  opposite  party.  \Rolfe,  B. — Sup- 
pose a  person  ban&  fide  thought  that  murder  was  being 

(a)  1  Dowl.  28,  N.  S. ;  8  M.  &  W.  395. 

(b)  Harrison's  ed.  723. 
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1844.  committed  in  a  hooflet  and  broke  open  the  door  i 
but  it  tamed  oat  that  he  was  mistaken;  that 
be  a  wilfbl,  bot  not  a  malicious  trespaaa.]  The  p 
decisions  on  this  sabjcct  are  inapplicable  to  the  3  k 
c.  24,  since  the  third  tectiofi  of  that  act  gnres  the  | 
fall  costs  only  in  the  case  of  a  notice  in  writing 
npon  or  left  at  the  dwellingp-hooae  erf"  the  drf 
[FbOock,  C.  R— It  scenv  to  me,  tbat  the  object 
section  was  merely  to  inrimate  that  the  statute  i 
intended  to  interfere  with  the  act  of  William,  or, 
the  coostnicdoo  put  upon  it]  Under  that  statute, 
discretionary  with  the  Judge  to  certify  or  not,  C 
fFadkuu{a) ;  but  this  Court,  in  the  caae  id Fotier  t.  1 
has  put  a  specific  coDstmctioa  on  the  word  ^  malidi 
used  in  the  second  section  of  the  3  &  4  Vict,  c  24. 

Pollock,  C.  Bw — The  rule  oi^fat  to  be  diachaiged. 
point  to  be  determined  is  impcurtant,  namely,  whethej 
notice  has  been  given  not  to  do  an  act  of  trespass^  ai 
act  is  done  in  spite  of  that  notice,  there  is  power  to 
under  the  3  &  4  Vict,  c  24,  s.  2,  that  the  trespa 
wilful  and  maliciousL  I  am  of  opinion  that  the  I 
Judge  had  power  to  certify  onder  that  statute. 
cannqt  help  making  a  remark  upon  the  line  of  aig 
which  has  been  used.  The  case  of  Foster  v.  Ihdm 
been  cited,  and  our  attention  has  been  called  to  it, 
authority  for  excluding  the  Judge  firom  certifying, 
there  was  personal  malice.  I  cannot  go  along  wit 
view  of  the  case.  Malice  is  of  two  sorts,  malice  in  h 
malice  in  &ct.  But  malice  in  fiict  is  also  of  two 
either  personal  malice  to  the  individual,  or  that 
general  violation  of  the  right  consideration  due  to  all 
kind,  and  which  may  not  be  personally  directed  to  ai 
but  may  properly  be  called  malice.  The  going  into  i 
and  there  doing  an  act  maliciously^  may  poasiblj  be  ji 

(•)  3  East,  495. 
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by  the  occasion;  as  in  the  instance  put  by  my  Brother  Rolfe,        1844. 

of  a  person  breaking  into  a  bouse  under  a  bon&  fide,  but      g„^JJ^ 

a  mistaken,  belief  that  a  murder  was  being  committed.     In 

cases  like  these,  it  appears  to  me  that  without  any  personal 

malice  against  any  one,  the  act  done  may  be  so  violent  and 

outrageous  as  to  be  denominated  malicious.     I  must  protest 

against  construing  a  statute  which  has  so  clear  an  object, 

with  reference  to  the  clause  put  in  at  the  end.     The  object 

of  the  act  is  pointed  out  by  the  preamble,  and  the  third 

section  was  clearly  inserted  with  a  view  to  prevent  it  being 

supposed  that  the  statute  interfered  with  the  act  of  William. 

I  have  made  these  observations,  in  order  that  it  may  not  be 

imagined  that  I  accede  to  the  argument  used  at  the  Bar : 

the  present  case  may  be  decided  on  the  narrow  ground  that 

here  notice  was  given. 

Parke,  B. — I  am  of  the  same  opinion.  At  the  trial,  the 
point  I  meant  to  reserve  was  this : — I  thought  the  act  done 
was  not  malicious  in  the  ordinary  sense  of  the  word,  that 
is,  there  was  no  personal  malice,  but  I  thought  it  was 
malicious  within  the  meaning  of  the  statute  of  William  the 
Third;  that  is,  a  trespass  committed  after  notice,  and  I 
intended  to  certify,  provided  I  had  the  power.  The  ques- 
tion which  we  are  now  called  upon  to  decide,  is  whether  the 
words  "  wilful  and  malicions"  authorize  the  Judge  to  certify 
simply  on  the  fact  of  a  trespass  committed  after  notice.  I 
am  of  opinion  that  they  do.  If  it  had  not  been  for  the 
third  clause  of  the  3  &  4  Vict  c.  24,  there  could  have  been 
no  question  about  it.  The  preamble  of  the  3  &  4  Vict, 
does  not  recite  the  statute  of  William  the  Third,  but  only 
the  statutes  of  Elizabeth  and  Charles,  which  are  in  part 
repealed.  Then  comes  this  enactment  **  That  if  the 
plaintiff  in  any  action  of  trespass,  or  of  trespass  on  the  case, 
brought  or  to  be  brought  in  any  of  her  Majesty's  Courts  at 
Westminster,  &c,  shall  recover  by  the  verdict  of  a  jury  kss 
damages  than  forty  shillings,  such  plaintiff  shall  not  be  enti- 
tled to  recover  or  obtain  from  the  defendant  in  respect  of  such 
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1844.       verdicty  any  costs  whatever,  whether  it  shall  he  grra 
g^^^^^    issue  or  issues  tried,  or  judgment  sfaaU  have  p 
••  default,  unless  the  Judge  or  presiding  officer  hefo 

such  verdict  shall  be  obtained,  shall  immediately  m 
certify  on  the  back  of  the  record,  &c,  that  the  ac 
really  brought  to  try  a  right,  besides  the  mere  right  t 
damages  for  the  trespass  or  grievance  for  which  tl 
shall  have  been  brought,  or  that  the  trespass  or  | 
in  respect  of  which  the  action  was  brought  was  n 
malicious."  Coupling  that  provision  with  the  4th  i 
the  8  &  9  Wm.  3,  ell,  the  only  alteration  made  is, 
certificate  is  to  be  pven  **  immediately,**  whicb 
construction  put  upon  the  statute  of  William,  might 
at  any  time  before  judgment ;  and  the  coats  are  c 
from  the  amoimt  of  damages,  to  none  at  alL  Sw 
only  alteration  by  necessary  implication  in  the  i 
William,  and  there  is  no  doubt  the  Judge  has  ] 
certify  that  the  trespass  was  wilful  and  maliciou 
mitted  after  notice.  It  is  quite  clear  from  the  ai 
cited,  that  originally  the  Judges  considered  tb 
absolutely  bound  to  certify  in  all  cases  where  nc 
been  given ;  but  the  true  construction  of  the  statu 
now  put  upon  it,  viz.,  that  their  discretion  will  be  ] 
exercised  in  favour  of  the  plaintiff.  That  statute  v 
either  to  notice  verbally,  or  to  notice  in  writing, 
now  consider  what  is  the  effect  of  the  third  sectia 
3  &  4  Vict,  c  24.  Very  likely  that  clause  was  insertec 
to  prevent  the  fourth  section  of  the  statute  of  Willi 
being  inoperative ;  but  if  so,  the  clause  is  not  ha] 
pressed,  llie  words  of  that  third  section  creat 
doubt ;  it  applies  only  to  cases  in  which  there  ] 
notice  in  writing,  served  upon  or  left  at  the  last  re 
known  place  of  abode  of  the  defendant ;  and  not  to 
notice,  or  the  case  of  a  notice  affixed.  No  doubt 
some  difficulty  in  carrying  the  provisions  of  the  thir 
into  effect;  but  according  to  its  grammatical  com 
the  plaintiff  is  entitled  to  full  costs,  provided  i 
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writing  18  given  to  the  defendant  or  left  at  his  dwelling-house.        1844. 

Unless  that  fact  appeared  on  the  fece  of  the  declaration,  it      gjJ^J^^^ 

would  ultimately  have  to  be  determined  by  a  jury  by  means  » 

of  a  suggestion  entered  on  the  record,  and  which  suggestion 

the  defendant  would  be  at  liberty  to  traverse,  according  to  a 

late  decision  of  this  Court  (a).     Therefore  the  meaning  of 

the  Legislature  may  either  be,  that  though  the  damages  are 

under  forty  shillings,  if  there  is  proof  of  notice  in  writing 

having  been  given,  the  plaintiff,  without  any  certificate, 

shall  still  be  entitled  to  his  full  costs  |  or  it  may  be  that 

where  there  is  notice  in  writing,  that  &ct  should  appear  on 

the  face  of  the  declaration.     Possibly  such  may  be  the  true 

construction,  but  that  is  not  the  point  now  to  be  decided. 

It  is  enough  to  say,  that  the  3  &  4  Vict.  leaves  the  statute  of 

William  wholly  untouched  in  all  cases  where  the  notice  is 

not  in  writing,  but  verbal  merely  ;  and  therefore  I  think  I 

was  justified  in  certifying  to  entitle   the  plaintiff  to  full 

costs.     I  must  add  that  there  is  a  great  distinction  between 

this  case  and  that  of  Foster  v.   Painter^   and   that  I  am 

satisfied  that  the  judgment  there  given  is  right. 

Alderson,  B. — The  second  section  of  the  3  &  4  Vict. 
c  24,  deprives  the  plaintiff  of  costs,  where  the  damages  are 
under  forty  shillings.  That  section  is  applicable  to  two 
sorts  of  trespass ;  namely,  trespass  vi  et  armis,  and  trespass 
on  the  case.  In  the  one  case,  the  Judge  certifies  that  the 
trespass  was  wilful  and  malicious ;  in  the  other,  that  the 
wrong  was  wilful  and  malicious.  With  r^ard  to  what  is  a 
wilful  and  malicious  trespass,  we  have  decisions  under  the 
statute  of  William ;  and  it  has  been  held,  that  it  is  competent 
to  treat  a  trespass  as  wilful  and  malicious,  where  it  is  with- 
out authority,  and  after  notice.  The  Judge  who  has  to 
certify  under  this  act,  may  reasonably  certify  according  to 
the  cases  decided  upon  that  statute.  In  trespass  upon  the 
case,  the  term  *^  malicious,''  is  construed  somewhat  differ- 

(<?)  Watson  V.  QniUer,  ante,  p.  244 ;  See  S.  C.  11  M.  &  W.  760. 
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In  thi*  case,  the  defendiuit,  haTin^  been  senre 
•>rr-"i  f." "-  -      '"^^  ^'^  »ammon#,  consented  to  a  Judge's  order  for  | 


jq4;('MtAt  u  v:i'*tid  .\  \.\,r ^iiAZ-ZK    f  a  J^<i^e*f  -rfcr  ;  bet  tac  omissca  to  do  lOv  does 
|fe»  jadfiwmt  «  aollic/,  but  «  a  ncre  Irregolaritj,  and  ewcd  by  Upn  of  bsil 


RA8TEB  TSHM,   7    VICT.  1007 

of  debt  and  costs  within  a  certun  time,  otherwise  the  1844. 
plaintiff  to  be  at  Uberty  to  sign  judgment.  The  debt  and  hIckw 
costs  not  having  been  paid  according  to  the  terms  of  the  «. 

order,  the  plaintiff  signed  judgment,  but  without  first  en- 
tering an  appearance  for  the  defendant.  On  the  22nd  of 
April,  a  rule  nisi  was  obtained,  to  set  aside  the  judgment 
for  irregularity  :  against  which, 

Erie  shewed  cause,  and  contended,  first,  that  the  appli- 
cation was  too  late ;  secondly,  that  it  was  not  necessary  to 
enter  an  appearance  prior  to  signing  judgment  under  a 
Judge's  order,  inasmuch  as  the  order  itself,  made  by  con- 
sent, must  be  considered  tantamount  to  an  appearance. 
He  cited  Lloyd  v.  Kent  (a). 

Knowles  and  Bagleyy  in  support  of  the  rule.  A  judg- 
ment, signed  without  an  appearance,  is  a  nullity,  and  can- 
not be  waived  by  lapse  of  time,  Roberts  v.  Spurr  (&).  It  is 
clearly  established,  that  an  appearance  must  be  entered 
before  judgment  is  signed  under  a  cognovit,  Watson  v. 
Dare  (c) ;  and  there  is  no  valid  distinction  between  such 
judgment,  and  judgment  in  pursuance  of  a  Judge's  order. 
The  plaintiff  in  this  case  was  fully  authorized  to  enter  an 
appearance  for  the  defendant,  Richardson  v.  Daly  {d). 
Without  appearance,  there  would  be  an  irregularity  on  the 
record,  when  made  up.  [Parke,  B. — There  would  be  an 
entry  of  the  Judge's  order,  with  a  statement  that  the  de- 
fendant came  into  Court  and  consented  thereto:  there 
must  appear  some  authority  for  the  judgment]  A  demand 
of  plea,  before  defendant  has  appeared,  is  a  nullity.  Cook  v. 
Raven  (e) ;  and,  under  the  old  practice,  a  plea  filed  before 
bail  perfected,  was  a  nullity,  and  did  not  become  a  good 
plea  by  afterwards  perfecting  bail,  Venn  v.  Calvert  (/).   The 

(fl)  5  Dowl.  125.  (rf)  4  M.  k  W.  384  ;  See  S.  C. 

(b)  3  Id.  551.  7  Dowl.  25. 

(c)  2  M   &  W.  380  ;  See  S.  C.  (e)  1  T.  R.  635. 
6  Dowl.  584.  (/)  4  Id.  578. 
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plaintiff  now  holds  the  said  note  without  value  or  con-        1844. 
sideration. 

Replication,  that  there  was  a  good  and  sufficient  con- 
sideration, to  wit,  the  amount  of  the  said  note. 

At  the  trial,  the  only  evidence  was  the  note  itself,  and  a 
verdict  was  found  for  the  plaintiff. 

Hugh  Hill  moved  for  a  rule  nisi  to  arrest  the  judgment, 
or  for  judgment  non  obstante  veredicto.  The  replication 
raises  an  immaterial  issue.  The  defence  is,  that  the  note 
was  made  for  the  accommodation  of  the  plaintiff,  and 
that  fact  should  have  been  traversed.  In  Atkinson  v. 
Doxies  {a\  Parhfy  B.,  says,  **  In  the  case  of  an  averment  in 
a  plea,  stating  a  note  to  have  been  given  for  the  plaintiff's 
accommodation,  and  without  any  consideration,  the  tra- 
verse of  the  note  being  given  for  accommodation,  would 
dispose  of  the  whole  plea.''  The  meaning  of  an  accommo- 
dation bill  is,  that  it  is  a  bill,  for  which  the  party,  for  whose 
accommodation  it  is  given,  shall  provide.  The  present  re- 
plication amounts  to  a  traverse  of  an  inference  of  law. 
[Parke,  B.— =-Is  it  not  a  mere  informal  replication,  saying 
that  the  bill  was  not  given  for  the  accommodation  of  the 
plaintiff,  but  for  a  debt  really  due?] 

Pollock,  C.  B. — It  appears  to  me,  that  this  replication 
tenders  a  good  legal  issue,  because  the  question  raised,  is, 
whether  the  plaintiff  holds  the  bill  with  or  without  con- 
sideration? The  question,  whether  or  not  the  bill  was 
given  for  the  accommodation  of  the  plaintiff,  is  rather  a 
mercantile  way  of  stating  the  defence.  An  accommodation 
bill  has  been  described  as  a  bill  on  which  the  drawer  has 
no  right  to  sue  the  acceptor :  if,  then,  there  has  been  any 
consideration,  the  drawer  would  have  a  right  to  sue  the 
acceptor:  it  therefore  follows,  that  a  material  issue  is  raised 
by  this  traverse  of  the  want  of  consideration. 

(a)  3  Dowl.  782,  N.  S. ;  S.  C.  11  M.  &  W.  243. 
VOL.  I.  T   T  T  D.    &   L. 
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Pabxb,  B. — ^The  plea  m,  that  the  note  was  gm 
accommodatioQ  of  the  acceptor.  The  w<»tl  ^  a 
dation,"  is  a  meicantile  term,  and  the  quesdon  v^ 
this  replication,  though  informal^  and  perhaps 
special  demurrer,  is  not  good  in  substance?  I  no 
the  defence  to  be,  that  what  passed  between  the 
and  defendant,  rendered  the  plaintiff  bound  to  tali 
bill  when  it  became  due.  The  replication  says, 
defendant  is  bound  to  pay  the  note,  for  some  cons 
passed.  It  seems  to  me  that  the  replication  is 
substance. 


Aldbbson,  R — ^The  issue  raised  bj  the  leplicati 
not  be  found  for  the  plaintiff,  without  {uroving  sudi 
would  shew  that  the  jdaintiff  was  not  an  ^K^rfffitfi 
holder. 


RoLFB,  K,  concurred. 


Rukrel 


Embum  v.  Dartnbll. 

Where  from  ASSUMPSIT :  The  first  count  of  the  declaratioi 
blSSI^rmo-  that  the  defendant,  on,  &c,  made  his  promissory 
rtoncaniwtbe  ^^ting,  and  thereby  promised  to  pay  to  the  ord 
the  first  foar  Bowstead,  at  No.  2,  Fhilpot  Laney  City,  the  sun: 
an^the c^eif  18«.  6^.,  three  months  after  the  date  thereof,  (whici 
luT^nlmkl  ^""^  elapsed  before  the  commencement  of  this  so 
motions,  notice  then  delivered  the  said  note  to  the  said  J.  B.,  wl 

of  that  fact  .     . 

shoaldbegiyen  indorsed  the  same  to  the  plaintiff:  and  the  defenda 
party.  or^hT  *  promised  the  plaintiff  to  pay  him  the  said  note,  ao 
r'lV^^**^^  to  the  tenor  and  effect  thereof:  then  followed  a  co 

to  tne  costs 
of  proceeding 
to  sign  judgment. 


A  count  on  a  promissory  note  payable,  in  the  body  of  it,  at  a  particular  place,  did  i 

raentment  at  that  place :  Held,  bad,  after  rerdict. 

Where  there  is  a  oad  and  a  food  count,  and  a  general  aaeasment  of  damage,  the  C 


presentment  at  that  place :  Hddf  bad,  after  rerdict. 
Where  th(  _ 

not  arrest  the  judgment,  but  wiU  award  a  ?enire  de  nofo. 
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302.,  due  on  an  account  stated;  and  there  was  one  general        1B44. 


V ' 


V. 

Daetnbll. 


breach  that  the  defendant  bad  disregarded  bis  promises,       ehbus 
and  had  not  paid  the  said  moneys,  or  any  part  thereof. 

The  defendant  pleaded  a  special  plea  to  the  first  count, 
and  to  the  second  count  non  assumpsit,  except  as  to  15/. 
ISs.  6d. ;  and  as  to  that  amount,  a  special  plea,  upon  which 
the  defendant  obtained  judgment  on  demurrer  to  the  repli- 
cation (a).  At  the  trial,  before  the  Under-sheriff  of  Mid- 
dlesex, the  only  evidence  was  the  note,  and  a  general  verdict 
was  found  for  the  plaintiff,  the  defendant  not  appearing. 

HurlsUme  had  obtained  a  rule  to  shew  cause  why  the 
judgment  should  not  be  arrested  on  the  first  count,  and 
why  the  verdict  on  the  second  count  should  not  be  entered 
for  the  defendant  He  submitted,  that  as  the  note  was 
alleged  to  be  payable  at  a  particular  place  in  the  body  of 
it,  there  should  have  been  an  averment  of  a  presentment  at 
that  place,  Sanderson  v.  Bowes  (b),  Williams  v.  Waring  (c). 
[Parke^  B. — The  1  &  2  Geo.  4,  c.  78,  does  not  extend  to 
promissory  notes.]  The  motion  was  made  on  the  sixth 
day  of  Term,  in  consequence  of  the  pressure  of  business, 
the  case  having  been  duly  set  down  on  the  list  of  reserved 
motions  for  the  fifth  day  of  Term,  the  defendant  served  the 
plaintiff  with  a  notice  of  taxation,  upon  which  the  plaintiff 
gave  the  defendant  notice  that  the  motion  was  about  to  be 
made. 

Petersdorff  shey^eA.  cause  upon  affidavit,  that  the  plaintiff 
had  proceeded  to  sign  judgment,  and  urged  that  the  appli- 
cation was  therefore  too  late.  Doe  dem.  Duncan  v.  Ed" 
wards  {dy  At  all  events,  the  plaintiff  was  entitled  to  the 
costs  of  signing  judgment 

Htarlstone,  contriu     In  Doe  dem.  Duncan  v.  Edwardsy 

(a)  Ante,  p.  591.  M.  &  R.  9. 

(6)  14  East,  500.  (d)  7  Dowl.  647. 

(c)  10  B.  &  C.  2 ;  See  S.  C.  5 
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Pattesany  J.,  (after  obsemng  that  under  thes 
stances  the  party  moving  for  the  rule,  should  giv< 
the  cause  being  set  down  on  the  paper,)  says,  ^* 
that  it  is  rarely  that  such  a  case  will  occur,  it  beii 
that  unless  a  party  choose  to  relinquish  his  costs, 
have  to  give  notice  of  taxation  of  costs;  and  the  ot 
on  being  served  with  the  notice,  would  say  tl 
made  too  early,  as  a  motion  for  a  new  trial  i 
to  be  made."  In  the  present  case,  that  very  c 
pursued 


Pollock,  C.  B. — ^The  Master  reports  to  us,  tl 
nodce  of  taxation  is  pven,  it  is  the  practice  to 
entry  of  judgment  in  the  Judgment  OflSce :  costs 
incurred  by  that  step,  which  the  defendant  ougl 
as  he  has  omitted  to  give  notice  of  the  cause  ha^ 
entered  in  the  list 

Peiersdoiff.     It  is  conceded  that  the  count  on 
is  bad ;  but,  as  the  other  count  is  good,  the  Court 
arrest  the  judgment,  but  will  award  a  venire  de  nc 

Parke,  B. — That  is  certainly  the  practice,  and 
will  be  absolute  for  a  venire  de  nova 


Sanders,  Executrix,  &c,  v.  Coward. 

b^ndl*the'*de-     DeBT  on  bond.     The  declaration  stated  that 

feiidant,byhii   fendant  ou  the  1st  day  of  February,  a.d.   1823 

plea,  erned  ...  .  .  , 

oyer  of  the        Certain  writing  obligatory,  sealed  with  his  seal,  &c.j 

(which^ap.        jointly  with  one  John  Coward,  and  separately,  boui 

£r*thl  ^  ^      plaintiflTs  testator,  in  the  sum  of  1340i ;  yet  he  had 

ment  of  money,  the  same  or  any  part  thereof  &c 

and  perfonn- 

ance  of  core- 

nants,)  and  pleaded,  **  that  the  oanse  of  action  in  the  dedaratioD  mentioMd,  did 

within  twenty  yean :"  Hdd,  bad,  on  ipecial  demurrer. 


COWA&D. 
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The  defendant  by  his  plea  craved  oyer  of  the  writing        1844. 
obligatory,  and  also  of  the  condition  which  was  set  out:       Sandees 
**  The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  James  Coward  and  John  Coward,  their  heirs,  &c, 
do  and  shall  well  and  truly  pay  or  cause  to  be  paid  unto 
£.  L.  Sanders,  executrix,  the  sum  of  670/.  of  lawful  money, 
&c.,  with  lawful  interest  for  the  same,  at  the  rate  of  51  per 
cent  per  annum  from  the  day  of  the  date  of  the  above 
written   obligation,   on   the   first  day  of  February  next, 
according  to  and  in  full  performance  and  discharge  of  the 
covenant  or  condition  mentioned  in  an  indenture  bearing 
even  date  with  these  presents,  made,  or  mentioned  to  be 
made  between  the  said  James  Coward  of  the  first  part,  &c., 
(stating  the  parties) ;  and  do  also  well  and  truly  observe, 
perform,  fulfil,  and  keep,  all  and  singular  the  covenants, 
grants,    articles,   conditions,   and  agreements  whatsoever, 
which  on  their  parts  and  behalfs  are  or  ought  to  be  observed, 
performed,  fulfilled,  and  kept,  comprised  and  mentioned  in 
the  said  recited  indenture,  and  that  in  all  things  according 
to  the  true  intent  and  meaning  thereof  and  of  the  parties 
to  the  same ;  then  this  obligation  is  to  be  void,  or  else  to 
remain  in  full  force :  which  being  read  and  heard,  the  de- 
fendant says,  that  the  cause  of  action  in  the  said  declaration 
mentioned,  did  not  accrue  at  any  time  within  twenty  years 
next  before  the  commencement  of  this  suit" 

Special  demurrer,  assigning  for  causes  (amongst  others): 
that  it  is  quite  consistent  with  every  allegation  in  the  above 
plea,  that  the  statute  therein  mentioned,  ofiers  no  bar  what- 
ever to  the  plaintifi*'s  remedy  by  means  of  the  present 
action ;  because  it  is  quite  consistent  with  every  allegation 
in  the  same  plea,  that  the  period  of  ten  years  next  after  the 
session  of  Parliament  wherein  the  said  statute  was  passed, 
had  not  elapsed  when  the  present  action  was  commenced : 
that  the  terms  '*  cause  of  action  in  the  declaration  men- 
tioned," are  uncertain  and  vague,  and  the  defendant  should 
have  shewn  by  his  plea  whether  that  cause  of  action 
were  confined   to  the  original  forfeiture  of  the  bond  or 


^^*- 


^  ^SL  i.   3  <ff . 


j^tA  -la  my  aen  3 
imimii  Sir  pcnaiXir^. 
«iinui  -jf  3iniie7  icv'a  n  :be  part7 
2r.c7^  by  S117  «itafii  nov  or 
lunvaf&er  to  oein  jbrss,  due  s&ail 
^^  «ynA  or  broofpit  tf  any  dme 
a/vr  the  ciui  of  di«  pmtm 
^e^mon  <4,  Pafiiameiit,  iIhII  b« 
<!Ofsnu^m!e^  axui  raed  vitiiia  the 
ticM  aiui  limitatioo  hcrei»-after 
^xpreMed,  ami  not  after ;  that  u 
u>  tay,  the  taid  actiom  of  debt 
U»t  rent  open  an  indef  re  of 


bnt  aoc  after ; 
BOCnin^  ocreji  eonta: 
citeiiil  to  any  k  tiwi 
any  ttatnte,  vbere  tb 
briBfpngioch  actum  i 
be  by  any  ctatute  sp 


COWAUX. 
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within  one  year  or  ten  years  fix>m  the  date  of  the  bond.  1844. 
In  declaring  on  a  bond^  it  is  not  necessary  to  shew  a  breach  g][^£|^ 
of  the  condition ;  it  is  enough  to  allege  the  debt  due,  and 
then  it  lies  on  the  defendant  to  dischaige  himself,  Ashbee 
V.  Pidduck  (a).  But  when  the  defendant  sets  out  the 
condition  on  oyer ;  he  b  bound  to  answer  it ;  as  in  a  plea  of 
performance,  he  must  allege  a  performance  of  every  matter 
contained  in  the  condition,  and  a  general  plea  is  not  suffi- 
cient The  same  rule  applies  where  the  defendant  sets  out 
on  oyer  a  condition  for  the  payment  of  money  at  certain 
periods,  he  must  shew  a  payment  according  to  the  terms  of 
the  condition.  If  the  condition  require  several  acts  to  be 
done,  the  plaintiff  is  at  liberty,  under  the  8  &  9  Wm.  3,  c.  1 1, 
&  8,  to  assign  as  many  breaches  as  he  may  think  fit,  and  in 
that  case  each  breach  is  a  separate  cause  of  action.  The 
present  plea  then  is  a  bad  confession  of  the  causes  of  acdon 
in  the  declaration.  It  cannot  be  said  that  a  cause  of  action 
upon  one  breach  is  to  be  barred  by  the  fe^  of  another  breach 
having  taken  place  twenty  years  before. 

The  Court  then  called  upon 

W.  H.  Watson  to  support  the  plea.  The  cause  of  action 
is  the  bond.  [Aldersoriy  B. — ^The  difficulty  arises  firom  the 
words  ''cause  of  action  in  the  declaradon  mentioned;"  it 
does  not  appear  upon  what  breach  the  plaintiff  relies.] 
Upon  a  breach  of  the  condition,  the  plaintiff  recovers  judg- 
ment for  the  penalty,  which  becomes  the  debt  in  law, 
though  the  execution  is  confined  to  the  damage  occasioned 
by  the  breach.  The  cause  of  action  arises  upon  forfeiture  of 
the  penalty  of  the  bond.  The  defence  could  not  have  been 
pleaded  in  any  other  form.  [Alderson^  B. — Should  not  the 
pica  have  stated  something  equivalent  to  this, — that  there 
has  been  no  breach  of  the  condition  of  the  bond  within 
twenty  years;  then  the  replication  would  set  forth  a  breach 

(a)  1  M.  &  W.  564. 
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1844.       mthin  twenty  years.    JPoHoeky  C.  B. — Suppoee,  ioflt 
^T"^''      '    saying  "  the  cause  of  action  in  the  declaimtion  menti 
••  the  defendant  had  said  that  no  caose  of  action  seen 

the  plaintiff  in  respect  of  the  bond  in  the  declaratioD 
tioned  at  any  time  within  twenty  years ;  that  would  a: 
to  an  averment  that  there  was  no  breach  within  t 
years.]  The  present  plea  follows  the  very  words  ( 
statute.  The  condition  set  out  on  oyer,  becomes  part 
declaration.  If  no  condition  had  been  set  oat,  this  fi: 
plea  would  have  been  clearly  good.  The  meaning  i 
statute  is,  that  if  twenty  years  have  elapsed  from  the  tin 
bond  was  forfeited,  the  right  of  action  shall  be  b 
Before  the  8  &  9  Wm.  3,  c.  II,  a  party  suing  on  a 
was  not  bound  to  assign  any  breaches,  but  the  oblige 
compelled  to  obtain  relief  in  equity.  A  bond  doe 
come  into  operation  by  reason  of  a  breach  of  the  condi 
it  is  in  force  from  the  time  of  its  execution,  and  is 
rendered  void  by  performance  of  the  condition.  The  < 
of  action  does  not  arise  in  the  replication  which  as 
breaches;  but  the  replication  only  fortifies,  explain 
enlarges  the  cause  of  action  alleged  in  the  declaration,  ^ 
is  the  forfeiture  of  the  bond.  The  case  resembles  a 
assignment  in  an  action  of  trespass.  Whether  the  cac 
action  be  the  bond  itself  or  a  breach  of  the  condition 
plea  shews  that  it  accrued  more  than  twenty  years  age 

Montagu  Smith  replied. 

Cur*  ado*  vt 

On  the  following  day,  the  judgment  of  the  Court 
delivered  by 

Pollock,  C.  B. — This  was  an  action  on  a  bond, 
declaration   did  not  set  out  the   condition,   but  m 
shewed  a  debt  due  upon  the  bond.     The  defendant,  b 
plea  craved  oyer  of  the  bond  and  condition,  from  whi 
appeared,  that  the  bond  was  conditioned  for  the  pay 
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of  a  sam  of  money,  and  for  the  performance  of  covenants  1844. 
contained  in  an  indenture.  Having  thus  set  out  the  condition 
of  the  bond,  the  defendant  pleaded  that  the  cause  of  action 
in  the  declaration  mentioned,  did  not  accrue  at  any  time 
within  twenty  years  next  before  the  commencement  of  the 
suit  To  that  plea,  the  plaintiff  demurred  specially,  upon 
various  grounds ;  one  of  which  was,  that  he  had  not  the  means 
of  knowing  whether  the  plea  was  pleaded  to  the  action  in 
respect  of  the  recovery  of  the  penalty  of  the  bond,  or  with 
reference  to  the  breaches,  which  might  be  one  or  many. 
The  difficulty  arises,  from  this  being  the  first  time  in  which 
a  plea  of  the  statute  of  limitation,  founded  on  the  recent 
act  of  Parliament,  has  been  put  upon  the  record.  The 
limitation  took  effect  at  the  end  of  ten  years  after  the 
session  of  Parliament  in  which  the  statute  passed,  or  within 
twenty  years  after  the  causes  of  action  accrued.  We  have 
conferred  among  ourselves,  and  have  also  consulted  my 
Brother  Parke,  and  we  are  unanimously  of  opinion,  that 
the  plea  cannot  be  sustained.  As  the  action  of  debt  on 
bond,  is  brought  for  the  recovery  of  the  penalty;  in  one 
sense  it  may  be  said,  that  the  penalty  is  "the  cause  of 
action,'^  inasmuch  as  the  plaintiff  having  obtained  judg- 
ment, the  penalty  would  stand  as  a  security.  But  the 
cause  of  action  is  also  in  another  sense,  the  breach  or 
breaches  of  the  condition  of  the  bond.  It  is  doubtful  what 
the  defendant  meant,  by  saying,  "  that  the  cause  of  action 
in  the  declaration  mentioned,  did  not  accrue,  within  twenty 
years."  If  the  action  were  brought  for  one  breach  only, 
that  might  be  so,  but  defendant  has  no  right  to  limit  the 
plaintiff's  complaint  to  a  single  breach.  It  appears  to  us, 
therefore,  that  the  plea  ought  to  have  distinctly  shewn, 
that  the  allegation  of  the  defendant  was,  that  there  had 
been  no  breach  of  the  condition  of  the  bond  within  twenty 
years  next  before  the  commencement  of  the  suit.  That  not 
being  stated  distinctly,  and  the  ambiguity  being  pointed 
out  by  special  demurrer,  we  are  of  opinion  that  the  plea 


CABE8    ON    PCJINTS   UF    PRACTICE,    EXCH. 

cannot  be  aust&Lnetl,  As  this  b  the  6nt  infitance 
the  question  has  come  before  the  Court,  the  defen 
have  liberty  to  ameod,  otherwifie 

Judgment  for  the  Plain 
Co)  Tbii  and  the  foUowiag  c2m  were  decided  in  Truut] 


FaytDent  of 

bilU  ivithin 

c.  7^.  B.  41, 
d«tci  from  the 
tim«  &t  nUeh 
I  bili  of  ejt- 
iTbKi]g«  or  pro- 
mtssory  DDte 
given  in  li- 
quidaUon,  ia 
paid ;  iind  not 
From  tbe  ume 
of  the  mure  de  • 
lirery  of  the 
instrument. 


In  re  Hewry  Llotd  IXabries. 

J  HIS  was  a  rule  respecting  the  taxation  of  aa 
bill,  under  the  6  &  7  Vict.  c.  73,  s.  41.  On  th( 
February  1844,  the  following  order  wag  made 
noftf  B»  *^  Upon  hearing  the  attorneys  or  agents  on  I 
and  on  reading  the  affidavits,  of,  &c,j  I  do  order 
Master  do  ascertain  what  bills  for  business,  or 
thcreofj  in  the  Comtnon  Law  Courts  have  been 
more  than  twelve  months  previously  to  the  tak! 
the  Bummons  in  this  case ;  and  tax  such  bills :  an 
case  of  dispute  aa  to  any  item,  whether  in  fact  thi 
T¥as  actually  done,  the  affidavit  of  the  attorney 
suflScient  evidence  of  that  fact:  and,  by  the  consei 
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payment,  more  than  twelve  months.  That  a  promissory  1^44. 
note  drawn  by  Thomas  Davies,  per  procuration  John  M.  j^re 
Davies,  and  by  J.  M.  Davies,  for  296i  158.  9A,  bearing 
date  22nd  of  May  1839,  and  afterwards  a  substituted  pro- 
missory note  for  27dL  drawn  by  J.  M.  Davies,  bearing  date 
14th  of  August  1839,  payable  two  months  after  date,  was 
given  to  the  said  H.  L.  Harries  for  the  same ;  and  upon  the 
occasion  of  the  279/.  note  being  given,  the  one  for  296iL  1 5s. 
9d.  was  delivered  to  the  said  J.  M.  Davies,  but  that  for 
279/.  was  not  paid  in  cash  till  July  last;  and  it  is  admitted 
before  me,  that  the  said  H.  L.  Harries,  claimed  to  hold 
certain  title-deeds  of  Thomas  Davies,  and  did  keep  such 
deeds  in  his  possession  until  payment  was  made,  on  the 
24th  July  last,  of  820/.  which  included  the  said  note  for 
279/.  which  was  delivered  up  with  the  said  deeds.  And  I 
therefore  submit  such  bills  are  liable  to  taxation,  but  I  have 
forborne  to  tax  the  same,  at  the  instance  of  the  parties,  till 
the  opinion  of  the  Court  is  taken  thereon.  Dated  the  13th 
of  April,  1844. 

^  Edmund  Walkkb.** 

Then  followed  a  schedule  of  the  bills  and  costs,  and  under 
written,  ''Settled,  H.  L.  Harries,  16th  of  August,  1839.'* 
A  rule  was  accordin^y  obtained,  to  shew  cause  why  the 
Master  should  not  forbear  to  tax  these  costs :  against  which, 

Jervis  shewed  cause.  The  6  &  7  Vict  c.  73,  s.  41,  enacts, 
that  ''  the  payment  of  any  bill  of  costs  mentioned  in  that 
act,  shall  in  no  case  preclude  the  Court  or  Judge  to  whom 
application  shall  be  made  fi'om  referring  such  bill  for  tax- 
ation, if  the  special  circumstances  of  the  case  shall  in  the 
opinion  of  such  Court  or  Judge  appear  to  require  the  same, 
upon  such  terms  and  conditions  and  subject  to  such  direc- 
tions as  to  such  Court  or  Judge  shall  seem  right,  provided 
the  application  for  such  reference  be  made  within  twelve 
calendar  months  after  payment."    Upon  that  enactment. 


Pattesofiy  in  the  Bail  Court 
delivery  of  a  bill  of  exchan 
payment  within  the  meaning 
arose ;  and  reference  was  then 
Justice  Coltman  was  said  to  hi 
was:  but  no  decision  was  cc 
learned  Judge  thought  that  th< 
in  the  case  before  him  whici 
refer  the  bills  for  taxation.  I 
is  to  be  found  in  the  case  of 
Lord  Langdale^  M.  R.,  says,  '^ 
is,  whether  a  debt  is  to  be  cons 
the  delivery  to  the  creditor  i 
amount  payable  on  a  future  d 
after  which,  the  note  is  afters 
The  debt  may  be  considered  a 
at  the  time  of  receiving  the  n 
payment  of  the  debt,  and  to 
the  note  being  paid ;  or  if,  froi 
or  the  special  circumstances  o 
legally  to  be  implied.  But  ii 
circumstances  throwing  the  rii 
tor,  his  receiving  the  note  in  1 
debt,  is  no  more  than  giving 
the  demand  for  immediate  [ 
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legally  be  enforced^  but  the  debt  continues  till  payment  is        1844. 
actually  made ;  and  if  payment  be  not  made  when  the  time        j^^ 
has  run  out,  payment  of  the  debt  may  be  enforced  as  if  the      Hahbies. 
note  had  not  been  given.     If  payment  be  made  at  or  before 
the  expiration  of  the  extended  time  allowed,  it  is  then,  for 
the  first  time,  that  the  debt  is  paid."    In  the  present  case 
there  is  this  additional  fact,  that  during  the  currency  of  these 
notes,  the  party  to  whom  they  were  given  held  some  title 
deeds  as  security,  which  clearly  shews  that  the  notes  were 
not  understood  by  the  parties  in  the  light  of  present  pay- 
ment 

E.  V.  WilUamSf  in  support  of  the  rule.  It  is  conceded,  that 
the  mere  delivery  of  a  bill  of  exchange  or  promissory  note  is 
not  a  payment  within  the  meaning  of  this  section.  But  it  is 
submitted  that,  after  the  bill  or  note  has  been  paid,  such 
payment  relates  back  to  the  time  when  the  bill  or  note  was 
given,  and  it  is  equivalent  to  a  payment  at  that  time.  The 
6  &  7  Vict  c.  73,  will  be  best  understood  by  looking  at  what 
the  practice  was  before  it  passed.  Under  the  old  practice,  after 
an  attorney's  bill  was  paid,  the  Court  would  not,  as  a  matter 
of  course,  refer  it  for  taxation.  {Tidd.  Prac.  332,  dth  ed.) 
As  to  the  grounds  upon  which  they  interfere,  the  authorities 
are  somewhat  at  variance.  In  some  cases,  it  was  held,  that 
taxation  could  only  be  allowed  on  proving  gross  ft^ud  or  im- 
position ;  while,  according  to  others,  it  was  sufficient  to  shew 
by  affidavit  that  the  work  was  never  done.  [Aldersati^  B. — 
The  old  rule  which  we  used  to  adopt  at  Chambers,  and 
which  I  have  always  considered  to  be  a  sound  one,  was,  that, 
after  the  attorney's  bill  had  been  paid,  the  other  party  was 
precluded  fit)m  shewing  that  the  business  was  not  done,  and 
was  confined  to  objections  patent  on  the  face  of  the  bill.] 
There  is  also  considerable  discrepancy  in  the  authorities  as 
to  the  time  within  which  objections  could  be  brought  after 
payment  had  been  made.  The  object  of  the  statute  in 
question  was  to  establish  uniformity  in  the  practice,  and  it 
accordingly  fixes  on  the  period  of  a  year,  within  which  the 


paid  to  the  holder.  Every 
a  tacit  agreement,  that,  whe 
to  payment  When  a  man 
there  is  a  tacit  understand! 
metal,  it  shall  not  be  cons 
bill  is  running,  all  right  of 
The  ease  may  be  illustrated 
4,  c.  14,  which,  after  enacti 
ledgment  shall  be  sufficient 
of  Limitations,  unless  it  b 
therein  contained  '^shall  all 
of  any  payment  of  any  prii 
person  whatsoever;"  Und 
that  a  bill  of  exchange  give 
as  part  payment  to  defeat  t 
the  time  of  giving  the  bill, 
payment  Irving  v.  Veitcl 
in  Pearce  v.  Davis  [c\  w 
mand  for  money  lent,  the 
plaintiff  consisted  of  a  che 
his  banker  in  favour  of  th( 
appear  was  ever  presented 
"  The  production  of  this  ch 
if  it  be  evidence  of  anythii 
ment :  it  operates  as  payn 
and  refused." 
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case  of  Sayer  ▼.  Wagstaff^  which  has  been  relied  on  at  the        1844. 

Bar,  18  a  decisive  authority,  and  clearly  in  point.  The  Master         ^^17"^ 

of  the  Rolls  there  expressly  lays  it  down,  that  giving  a      HAmMss. 

promissory  note  in  lieu  of  payment  is  only  a  postponement  of 

the  demand  until  a  future  day,  in  consideration  of  receiving 

that  species  of  security ;  which  is  quite  in  accordance  with 

what  has  been  always  understood  in  the  law  Courts,  that  as 

between  the  same  parties,  a  bill  of  exchange  is  not  payment, 

and  if  dishonoured,  the  creditor  may  sue  on  the  original 

consideration.      With  respect  to  the  9  Geo.  4,  c.  14,  the 

cases  decided  on  that  act,  do  not  in  reality  turn  on  the 

meaning  of  the  word  ^  payment."    The  exception  in  that 

statute  is,  that  its  provisions  shall    afiect  any  payment 

whatever;  that  is  to  say,  it  leaves  the  effect  of  any  transaction 

between  the  parties  in  the  nature  of  payment,  just  where  it 

was  before  the  statute  passed.     That  is  the  effect  of  Lord 

TaiUrdaiB  Act ;  and  consequently,  when  transactions  of  this 

kind  come  to  be  considered,  the  same  construction  is  to  be 

put  on  the  word  as  if  that  act  had  not  passed.     We  now  find 

this  word  in  the  new  Attorney's  Act,  and  we  are  to  decide 

whether  the  word  '^  payment"  is  to  be  construed  to  mean  at 

the  time  that  the  bill  was  given,  or  afterwards.  I  do  not  know 

that  we  need  speculate  on  any  consequences  likely  to  follow 

firom  our  decision,  but  if  we  were  to  do  so,  I  should  rather  be 

disposed  to  give  a  liberal,  than  narrow  construction  to  this 

section.     And  if  we  are  to  look  to  special  circumstances,  the 

fact  which  the  Master  has  reported  in  this  case,  that  the 

attorney  claimed  a  lien,  and  held  some  deeds  as  a  security 

for  this  debt,  is  ample  proof  that  these  notes  were  likewise 

held  by  him  only  as  a  security. 

Aldeeson,  B. — I  am  of  the  same  opinion.  Unless  the 
client  could  have  pleaded  this  transaction  as  payment  in  bar 
to  an  action  on  the  bill,  it  is  not  a  payment  vrithin  the  meaning 
of  this  act  It  is  clear  that  he  could  not  do  that,  he  could 
only  plead  a  suspension  of  the  debt  during  the  currency  of 
the  note.  As  to  the  9  Geo.  4,  c.  14,  it  rests  on  quite  a  dif- 
ferent groimd.    The  word  ''payment"  there  must  be  taken 


Gurnet,  B.,  concurred. 

RoLFEy  B. — I  agree  with 
may  be  other  acts  of  Parlianu 
may,  fix)in  the  context,  req 
be  put  upon  it  ;  but,  in  the  ] 
by  the  client  with  the  iii( 
attorney,  so  that  the  attome 
it.  I  therefore  think  we  ou( 
Master  of  the  Rolls  in  Saym 


(a)  Decided 


In  debt  for  a 
penalty  under 
tbe5&6 
Wm.  4,  c.  76, 
a.  53,  the 
declaration 
auted.  that 
before  and  at 
the  time  of  the 
offence,  the 
defendant 
claimed  to  be 
councillor  of 
the  borouffh  of 


Simpson  t 
Debt  upon  the  53rd  seci 
(the  Municipal  Corporation 
5021  from  the  defendant,  for 
the  borough  of  Lichfield,  in 
declaration  stated,  that  befo: 

(a)  See  this  < 
Lichfield,  and  that  he  had  become  diic 


Rfady. 
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mitting  of  the  offence  thereinafter  mentioned,  the  city  of 
liichfield  was  a  borough  named  in  Schedule  A.,  in  a  certain 
act  of  Parliament,  &c.  (5  &  6  Wm.  4,  c.  76),  and  the  de- 
fendant claimed  to  be  a  councillor  of  the  said  borough,  and 
to  use  and  exercise  the  office  of  councillor  of  the  said 
borough;  and  whereas,  before  and  at  the  time,  &c.,  the 
defendant  had  become  and  was  disqualified  to  hold  the 
office  of  councillor  of  the  said  borough,  according  to  the 
said  act,  to  wit,  by  having  a  share  and  interest  of  and  in  a 
certain  contract  with  the  council  of  the  said  borough,  to  wit, 
an  indenture  dated  20th  May,  1841,  made  between  the 
mayor,  &c.,  of  Lichfield  of  the  one  part,  and  one  J.  R.  of 
the  other  part,  whereby  the  mayor,  &c.,  demised  to  J.  R.  a 
certain  mill  for  seven  years,  firom  the  25th  March,  1841,  at 
the  rent  of  125/.  And  the  defendant  before  and  at  the  time 
of  the  committing  of  the  said  offence,  had  become  and  was 
interested  in  the  said  lease  and  in  the  premises  thereby 
demised.  Yet  the  defendant,  not  regarding  the  said  statute, 
nor  fearing  the  penalty  therein  contained,  after  the  passing 
of  the  said  act,  and  after  he  had  become  so  disqualified  as 
aforesaid,  and  within  three  calendar  months  before  the 
commencement  of  this  suit,  to  wit,  on  the  14th  February, 
1842,  acted  as  councillor  of  the  said  borough,  and  voted  as 
such  councillor  at  a  meeting  of  the  council  of  the  said 
borough,  then  duly  holden  according  to  the  said  act,  con- 
trary to  the  provisions  of  the  said  act,  whereby  and  by  force 
of  the  said  statute,  the  defendant  became  liable  to  pay  a  sum 
of  50/. 

A  verdict  having  been  found  for  the  plaintiff, 
F.  V.  Lee^  moved  to  arrest  the  judgment,  on  the  ground 
of  the  insufficiency  of  the  declaration.  First,  it  should  have 
appeared  on  the  face  of  the  declaration,  that  the  plaintiff  is 
a  burgess  of  the  borough.  The  53rd  section  of  the  5  &  6 
Wm.  4,  c.  76,  imposes  a  penalty  of  50t  upon  any  dis- 
qualified person  who  shall  act  as  councillor,  and  then  in  the 
same  section  follows  a  proviso  '^  that  no  such  action  shall  be 
VOL.  I.  u  u  u  D.  &  L. 


Gibson  (6).  "  But  when 
proviso  in  a  subsequent 
matter  of  defence,  and  tl 
in  the  conviction,  that  t 
proviso.*'  But  here  the  ; 
clause,  and  the  whole  mi 
were,  that  the  penalty  si 
[RoJfe,  B.— If  that  const 
will  follow  that  the  plaint 
ration,  that  he  has  give 
condly :  the  declaration 
claimed  to  be  a  council 
distinctly  alleged  that  h< 
is  further  defective  in  not 
an  interest  in  the  lease  a 
sistcntly  with  every  alh 
interest  may  have  censed 


Pollock,  C.  B. — I  thi 
of  the  objections  which  h 
to  allege  in  the  declarati< 
that  circumstance  is  mer 
other  objections,  I  thinl 
whole  declaration,  that  tl 
of  the  borough,  and  that 
an  interest  in  the  lease. 
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the  first  point,  the  latter  portion  of  the  63rd  section  is  an  *^^*- 
exception,  and  not  a  proviso ;  and  whether  it  occur  in  a  sub- 
sequent part  of  the  act,  or  in  a  subsequent  part  of  the  section 
containing  the  enactment,  the  defence  must  come  by  way  of 
answer  from  the  defendant.  In  the  original  rolls  of  Par- 
liament there  are  no  divisions  into  sections.  If  the  plaintiff 
was  not  a  burgess,  it  was  competent  to  the  defendant  to 
have  proved  that  fiict  I  also  thinks  that  it  is  sufficiently 
averred,  that  the  interest  in  the  lease  was  continuing  in  the 
corporation  at  the  time  of  the  offence. 

Aldebson,  B. — If  an  exception  occurs  in  the  descrip- 
tion of  an  offence,  the  exception  most  be  negatived,  or  the 
party  will  not  be  brought  within  the  description  of  the  act 
But  if  the  exception  comes  by  way  of  proviso  and  does  not 
alter  the  offence,  but  merely  states  what  persons  are  to  take 
advantage  of  it ;  then  the  defence  must  be  specially  pleaded, 
or  may  be  given  in  evidence  under  the  general  issue, 
according  to  the  circumstances. 

RoLFE,  B.,  concurred. 

Rule  refused. 


Ward  and  Others  v.  Clarke. 
Assumpsit  for  the  use   and  occupation   of  certain  in  an  action  by 
pasture  knd.     Plea,  non  assumpsit  ^SSoS^ 

At  the  trial  before  Pattesan,  J.,  at  the  last  Spring  Assizes,  j"  ^^^  ?^j^ 
at  Bury  St  Edmunds,  it  appeared  that  the  plaintifis,  who  by  them,  in 
were  churchwardens  and  overseers  of  the  poor  of  the  parish  body  corporate, 
of  Hagley,  sought  to  recover  the  rent  of  parish  land  let  to  q^^^^I  %, 
the  defendant,  under  an  ainreement  with  the  churchwardens  »•  i^t.the  de- 

/»  .  rm      J     1        .        1  claration  muft 

and  overseers  of  a  pnor  year.     The  declaration,  however,  describe  the 
did  not  describe  the  plaintifis  as  churchwardens  and  over-  eharchwwdens 
seers;  whereupon  it  was  objected,  that  the  plaintiffs  should  •"^  ofeneen. 
u  u  u  2 


cnurcDwaroens  ana  overseeiB  to  a 
but  only  provides  that  it  shall  be 
object  of  the  act  was  to  protect  f 
prejudiced  by  a  change  of  oflBcei 
precedent  of  a  declaration  for  use 
wardens  and  overseers  in  their  corj 
— There  are  numerous  precedec 
on  bonds,  to  which  the  same  clau 
doubt  they  may  so  describe  then 
bound  to  do  so,  as  in  the  case  < 
infer  a  contract  with  them  indii 
The  right  of  churchwardens  an( 
solely  from  the  act  of  Parliamen 
comply  with  its  requirements.  ^ 
be  sufficient  for  them  to  descril 


(a)  Enacts,  "That  church- 
wardens and  overseers  of  the 
]>oor  of  any  parish,  and  their 
successors,  shall  and  may  and 
are  hereby  empowered  to  accept, 
take  and  hold,  in  the  nature  of  a 
body  corporate,  for  and  on  behalf 
of  the  parish,  all  buildings,  lands 
and  hereditaments,  belonging  to 
such  parish ;  and  in  all  actions, 
suits,  indictments  and  other 
proceedings  for  or  in  relation  to 
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wardens,  it  means,  that  if  they  do  not  do  so,  it  shall  not  be        1844. 
sufficient.]     The  act  does  not  make  them  a  body  corpo- 
rate :  much  stronger  language  is  used  by  the  Legislature  in 
incorporating  similar  bodies,  as  for  instance  in  the  5  &  6 
Wm.  4,  c.  69,  s.  7. 

Pollock,  C.  B. — It  is  clear  that  the  churchwardens  and 
overseers  (who  are  the  plaintiffs  in  this  action)  had  no  right 
to  sue  the  defendant  in  respect  of  this  contract,  except  by 
virtue  of  their  Parliamentary  title ;  it  therefore  follows  that 
they  must  comply  with  the  terms  of  the  act,  which  operates 
to  give  them  a  right  which  they  would  not  otherwise  possess. 
The  act  says,  that  *'in  all  actions,  &c.,  it  shall  be  sufficient 
to  name  the  churchwardens  and  overseers  of  the  poor  for  the 
time  being,  describing  them  as  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  for  which  they  shall  act, 
and  naming  such  parish."  It  is  said  that  the  law  will  infer 
a  contract  with  them  individually ;  but  if  anything  is  to  be 
inferred  on  the  subject,  it  must  be  a  contract  with  them  in 
their  character  of  churchwardens  and  overseers  only ;  other- 
wise it  would  follow,  that  they  might  sue  on  their  contract 
after  their  term  of  office  had  expired.  I  think  that  my 
Brother  Pattesan  was  right  in  nonsuiting  the  plaintiffs,  and 
that  there  ought  to  be  no  rule. 

Parke,  B. — I  am  of  the  same  opinioOi  The  contract 
which  the  law  implies  is,  that  the  defendant  is  indebted  to 
the  plaintiffs  solely  in  their  quasi  corporate  character,  as 
churchwardens  and  overseers.  The  statute  cannot  be  con- 
strued to  mean,  that  they  may  declare  upon  a  right  which 
has  accrued  to  them  in  their  character  of  churchwardens, 
as  if  it  were  a  mere  personal  right.  The  plaintiffs  ought, 
tlierefore,  to  have  described  themselves  as  churchwardens 
and  overseers. 

Alderson,  B. — Hie  right  of  the  plaintiffs  to  sue  at  all 


ByltSy  Seijt,  then  apj 
new  trial,  but  the  Court 


I>cbt  on  an 
a^rard,  stating 
a  reference  to 
three  arbi- 
trators, any 
two  of  whom 
were  to  have 
power  to  make 
the  award, 
and  an  award 
accordingly 
made  by  two. 
The  defendant 
traversed  the 
making  of  the 
award,  and  in 
his  second  plea 
set  out  the 
award,  ver- 
batim, where- 
by it  appeared 
that  the  award 
purported  to 
be  made  by 
three,  although 
siffned  by  two 
only.     At  the 
trial,  it  was 
proved  that 
the  third  ar. 


Wb 

J.  HIS  was  an  action  ol 
mission  to  three  arbitrate 
of  them  was  to  be  final ; 
favour  of  the  plaintiff, 
traverse  of  the  making 
secondly,  a  plea  setting  oi 
on  the  face  of  it  to  be  t 
signed  by  two.  At  the 
Liverpool  Spring  Assiz< 
arbitrators  who  had  signe 
but  that  he  refused.  ^ 
part  of  the  defendant,  th 
and  that  the  award  was  b 
ruled  these  objections,  an 
the  defendant  having  lei 
nonsuit. 


Sharp. 
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is  insufficiently  signed  by  two  only  out  of  the  three.     The        1844. 

award  proved  varies  from  that  declared  on,  in  purporting       y^^^^^ 

to  be  the   award  of  three  arbitrators;  whereas  the  one 

declared   on   is  an  award  by  two   arbitrators  only.      In 

Thomas  v.  Harrop  (a),  which  is  treated  as  an  authority  by 

the  text-writers  on  awards,  the  Vice  Chancellor  held,  that 

where  it  was  provided,  by  an  agreement  of  reference,  that 

the  award  should  be  made  by  four  persons  or  any  three  of 

them ;  and  an  award  was  prepared,  purporting  to  be  the 

award  of  the  four  referees,  but  was  executed  by  three  of 

them  only ;  that  it  was  no  good  award  :  for  it  was  not  the 

award  of  the  four  referees,  because  it  was  signed  by  three 

of  them  only,  and  it  was  not  a  good  award  of  those  three, 

because   it  professed   to  be   the   award  of   all   the   four 

referees. 

Parke,  B.— There  is  no  ground  for  a  nile  in  this  case. 
The  reference  provides  that  the  award  may  be  made  by 
two,  why  should  the  mis-recital  of  a  fact  vitiate  the  de- 
liberate judgment  of  those  two.  They  probably  thought 
that  the  third  would  concur  in  their  award.  He  was 
requested  to  do  so,  and  refused,  and  I  think  the  mere 
insertion  of  his  name  in  the  commencement  of  the  award, 
may  be  regarded  as  surplusage.  The  case  of  Thomas  v. 
Harrop  {b)  is  very  loosely  reported,  and  indeed  purports  to 
be  only,  ex  relatione.  The  judgment  in  that  case  may 
have  proceeded  on  the  ground  that  the  consent  of  the 
fourth  arbitrator  was  not  asked,  and  that  he  had  no  notice 
of  the  award. 

Alderson,  B. — I  am  of  the  same  opinion.  The  report 
of  Thomcu  V.  Harrop,  is  by  no  means  satisfactory,  or  such 
upon  which  we  can  safely  proceed.  The  decision  there 
may  have  turned  on  the  fact  that  perhaps  the  three  ar- 
bitrators made   the  award  on  the  faith  that   the  fourth 

(a)  1  Sim.  &  Sta.  524.  (b)  Ubi  supra. 


IN  THE  EXCH] 


The  assignees 
of  a  bankrupt 
cannot  sue 
alone  on  a 
promissory 
note  gi?en  to 
the  bankrupt's 
wife  before 
marriage,  pay- 
able to  her 
order. 


Sherrington  r.  Yati 

Assumpsit  by  the  a 

missory  note,  given  to  th^ 
payable  to  her  order ;  to 
pleaded  a  set-off  due  fron 
plaintiffs  below  denuirre 
joining  in  demurrer,  the  ( 
gave  judgment  for  the  pla 
The  defendant  in  the  C 
writ  of  error  to  reverse  the 


Peacocky  for  the  plaintil 
in  this  case :  whether  the 
the  declaration  be  sufficiei 
ever,  to  consider  the  first 
be  good,  the  right  of  set 
also  be  good ;  inasmuch  a 
promissory  note  is  treate< 
alone,  and  a  set-off  then 
vidual  character  may  well 


f\r\     if      Kv      n 


ia     acaifvnAoa 


EASTER  TERM,   7   VICT.  1033 

right  of  the  assignees  to  sue,  depends  upon  the  63rd  sec.        1844. 
of  the  6  Geo.  4,  c.  16,  which  provides;  "  that  the  commis-  sherrTngton 
sioners  shall  assign  to  the  assignees,  for  the  benefit  of  the  »• 

creditors  of  the  bankrupt,  all  the  present  and  future  per-  and  Others, 
sonal  estate  of  such  bankrupt,  wheresoever  the  same  may 
be  found  or  known,  and  all  property  which  he  may  pur- 
chase, or  which  may  revert,  descend,  be  devised  or  be- 
queathed, or  come  to  him,  before  he  shall  have  obtained 
his  certificate ;  and  the  commissioners  shall  also  assign  as 
aforesaid  all  debts  due,  or  to  be  due  to  the  bankrupt  where- 
soever the  same  may  be  found  or  known,  and  such  assign- 
ment shall  vest  the  property,  right,  and  interest  in  such 
debts  in  such  assignees,  as  fully  as  if  the  assurance  whereby 
they  are  secured  had  been  made  to  such  assignees ;  and, 
after  such  assignment,''  &c.,  "such  assignees  shall  have  like 
remedy  to  recover  the  same  in  their  own  names,  as  the 
bankrupt  himself  might  have  had  if  he  had  not  been  ad* 
judged  bankrupt"  It  is  evident,  fix)m  the  words  of  this 
section,  which  confers  the  power  to  sue  upon  the  assignees, 
that  they  can  have  no  greater  right  to  sue  than  the  bank- 
rupt himself  would  have  had,  if  he  had  not  become  bank- 
rupt; and  that,  therefore,  if  in  the  present  case,  the 
bankrupt  himself  would  have  had  no  right  to  sue  in  his 
own  name  alone,  no  more  can  his  assignees  sue  in  their 
names  alone.  But  it  is  clear  that  the  husband  would  have 
had  no  right  to  sue  alone.  In  Milner  v.  Milnes  (a),  which 
was  an  action  of  trespass  for  injury  done  to  the  property  of 
the  wife  dum  sola,  it  was  held,  that  though  the  wife 
alone  could  not  maintain  an  action,  the  defendant  could 
only  take  advantage  of  it  by  pleading  it  in  abatement, 
and  not  in  bar:  thus  shewing  that  the  marriage  was 
only  a  temporary  personal  disability,  and  not  an  ex- 
tinguishment of  her  right.  Such  being  the  law  with 
respect  to  choses  in  action  accruing  to  the  wife  before  mar- 
riage, subsequent  cases  have  extended  it  to  rights  accruing 
after    marriage.      Thus,    in    Bendix  v.    Wakeman{b)y  the 

(a)  3  T.  R.  627. 

(6)  Ante,  p.  450 ;  See  S.  C.  12  M.  &  W.  97. 


after  the  death  of  her  hui 
possession  in  his  lifetime, 
has  an  actual  interest,  pei 
action  given  to  her  alone 
sequence,  that  the  husbai 
into  possession.  To  this 
George  {b\  where  it  was  1 
the  petitioning  creditor,  i 
wife  dum  sola.  And,  in  ( 
husband  and  wife  join  in 
wife  before  marriage,  and 
Mitford  V.  Mitfard  (d)  th( 
decided.  There  it  was  I: 
assignment  of  a  bankrupt' 
pass  an  interest  in  stock, 
the  husband  not  having  i 
no  objection  that  the  hue 
present  action  had  been  I 
band,  hb  bankruptcy  coi 
answer.  Winch  v.  Keeley(i 
whose  names  the  action 
those  of  the  assignees  an 
Pierce  v.  Thomely  (/),  wl 
sent  action.  [Parh^  B.- 
assigned  to  a  third  partjr. 
ruDt.  the  assifmf^ji  mivit  a 
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situation  of  an  assignee  ;  and  that  the  chose  in  action  is  not        1844. 
a  reversionary  interest  can  make  no  difference,  Purdew  v.  shebbTngton 
Jackson  {a).   Until  it  be  reduced  into  the  actual  possession       y^^Es 
of  the  husband,  it  remains  liable  to  the  wife's  survivorship,    and  Others. 
With  respect  to  the  case  of  Miles  v.  WilUams{b)y  which  is 
relied  on  by  the  other  side,  it  is  to  be  observed,  that  the 
only  decision  there  come  to,  was,  that  a  husband  was  dis- 
charged by  his  bankruptcy  from  his  liability  for  a  debt 
contracted  by  his  wife  dum  sola;  and  the  opinion  of  Par- 
her  J  C.  J.,  as  to  the  wife's  interest  in  choses  in  action  passing 
to  the  assignees  by  the  assignment,  is  merely  incidentally 
expressed,  and  not  necessary  for  the  decision  there  given. 
That  opinion  too  has  been  expressly  dissented  from  by 
Lord  Hardwicke^  in  Ex  parte  Coysegame  (c).     The  true  con- 
struction of  the  statute  b  that  the  assignees  can  only  have 
the  like  remedy  to  recover  a  debt,  as  the  bankrupt  himself 
might  have  had.     But  the  bankrupt  could  not  have  brought 
an  action  in  his  own  name  alone :  therefore  his  assignees 
cannot ;  and  judgment  must  be  given  for  the  defendant 
below. 

W.  H.  Watson  (with  whom  was  Montagu  Chambers)  for 
the  defendants  in  error.  The  object  of  the  6  Geo.  4,  c  16, 
was  to  confer  upon  assignees,  for  the  benefit  of  the  creditors, 
all  the  beneficial  interests  which  the  bankrupt  himself  pos- 
sessed. It  is  not  disputed,  that  he  had  an  interest  in  the 
debt  in  question ;  for  it  is  conceded  he  might  have  reduced 
it  into  possession  by  action,  and  then  it  would  have  been 
his  alone.  K  his  wife  had  died,  he  might  have  taken  out 
letters  of  adminbtration  and  recovered  it  to  hb  own  use. 
The  wife's  interest  was  a  mere  contingent  interest,  depen- 
dant on  her  survivorship ;  in  the  interval,  the  husband  could 
either  assign  or  release  it,  MiksY.  Williams  {(f).  It  was 
still  a  debt  due  to  him,  although  he  might  be  compelled  to 

(a)  I  Ru88.  1.  (c)  1  Atk.  192. 

(6)  1  P.  Wms.  249  i  See  S.  C.         id)  Ubi  supra. 
10  Mod.  160,  243. 


without  him:  and  if  so^  he 
— You  might  then  plead 
in  Winch  v.  Keeley  {a\  tl 
question,  however,  is  not : 
Miles  V.  fViUiams  (i),  altl 
the  point,  b  a  very  strong 
and  in  Michell  v.  Hughes 
for,  is  expressly  recognise 
held,  that  where  there  wi 
wife,  in  right  of  the  wife 
husband  upon  his  banki 
ruptcy  to  an  action  by  1 
defence.  These  cases  1 
Hodgson  (d).  There  Lo: 
nee  at  law  has  a  right  to 
and  the  law  reduces  it 
IIolloway{e)y  it  was  held 
payable  to  one  A.  L  c 
before  it  was  due,  the  hi 
without  joining  the  wife, 
bill.  {Pattesony  J.— Th* 
that  the  husband  having 
be  necessary  he  should  ii 
an  instrument  transferral 
the  light  of  a  chattel  pc 
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vived  her  husband,  could  bring  an  action  on  a  note  given        1844. 
to  her  by  three  persons,  her  husband  being  one,  against  the  Sherrington 
survivors ;  and  Lord  Tenterden  there  doubted,  whether  her  «'• 

husband  could  have  reduced  it  into  possession  at  all.]  and  Others. 
Milner  v.  Milnes  (a),  and  Bendix  v.  Waheman  {b\  are  merely 
decisions  as  to  the  mode  of  pleading.  In  Rumsey  v. 
George  {c\  the  difficulty  arose  as  to  the  wife  joining  in  the 
bond.  In  Mitford  v.  Mitford  (d),  the  present  question  was 
expresssly  excluded,  and  that  case  and  others,  like  Pierce 
V.  Thomely{e\  only  prove  that  the  survivorship  of  the  wife 
is  notaffected  by  the  husband's  bankruptcy.  The  case  of 
Winch  V.  Keeley  (/),  is  one  where  the  bankrupt  had  no 
beneficial  interest.  In  Ex  parte  Cotf8€game{g)y  a  trustee 
held  the  bond  for  the  use  of  the  wife ;  so  that  the  assignees 
had  clearly  no  claim  to  it  In  the  present  action,  however, 
who  is  to  sue  ?  If  the  husband  and  wife,  then  what  answer 
could  be  made  to  a  plea  of  his  bankruptcy  ?  [Maule,  J. — 
Your  argument  would  apply  equally  to  the  case  of  one  of 
several  partners,  who  has  become  a  bankrupt.]  The  assignees 
might  sue  in  their  own  names  and  that  of  the  surviving 
partners.  But  in  the  present  case,  could  the  assignees  and 
the  wife  join?  [Pattesan^  J. — ^That  might  create  some 
difficulty :  if  the  wife  were  to  die  and  the  husband  become 
bankrupt,  must  the  assignees  take  out  letters  of  administra- 
tion ?  and  would  it  not  be  the  duty  of  the  husband,  as  her 
administrator,  to  apply  it  to  the  payment  of  her  debts  dum 
sola ;  and  if  so,  how  could  it  be  got  at,  if  it  passed  to  the 
assignees  ?]  With  regard  to  an  objection  that  may  be  urged 
to  the  husband's  suing  alone  upon  such  an  instrument; 
namely,  that  in  case  of  his  death,  the  wife  must  bring  fresh 
suit ;  the  answer  is,  non  constat,  but  that  the  wife  may  bring 
scire  facias  to  revive  the  action,  her  interest  sufficiently 
appearing  on  the  face  of  the  declaration.     [Pattesoriy  J. — 


(a)  Ubi  supra. 

(e)  Ubi  supra. 

(6)  Id. 

(/)  Id. 

(c)  Id. 

ig)  Id. 

(i)  Id. 

may  be  seen  from  the  ever 
by  assignees  for  trespass 
goods,  prior  to  the  bankn 
following  cases  were  also 
plea :  Ex  parte  Blagden  {a 

Peacock  replied.  The 
dilemma  of  arguing,  eithe 
brought ;  and  then  the  set 
that  the  plea  is  bad,  as  set 
band  alone,  in  an  action 
and  then  the  declaration  ii 
joined  as  a  plaintifiP.  T 
chose  in  action,  which  has 
If  the  wife  had  died,  the 
letters  of  administration, 
amongst  her  creditors,  di 
responsible  only  to  the  am 
vidually.  Com.  Dig.  tit.  *^ 
OH  Executors,  p.  1386,  3n 
overruled  the  doctrine  laic 
Prinffle  v.  Hodgson  (d).  j 
authority  that  the  husban( 
action ;  and  that  case  did 

TiNDAL,  C.  J.— His  I 
of  the  case,  and  proceede< 
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Court  below,  two  points  were  insisted  upon  by  Sherrington,        IMi. 
the  defendant :  first,  that  the  declaration  does  not  shew  any  shbrbwgtom 
right  of  action  in  the  assignees ;  secondly,  that  if  it  does  t'- 

disclose  a  right  of  action,  it  must  be  on  the  ground  that  the  and  Others, 
sums  of  money  mentioned  in  the  declaration  are  the  property 
of  the  husband  alone;  and  upon  that  supposition  it  was 
contended,  that  the  set-off  for  money  due  to  the  defendant 
below,  from  this  bankrupt  before  and  at  the  time  of  his 
bankruptcy,  must  be  held  to  be  a  good  plea.  The  Court 
below  thought  that  the  case  o{  Miles  v.  Williams  {a\  which 
had  been  cited  at  the  Bar,  was  decisive  of  the  question  before 
them,  and  gave  judgment  for  the  plaintiff  accordingly. 
Upon  the  argument  before  us,  it  was  admitted  that  the  plea 
of  set-off  could  not  be  supported,  for  the  same  reasons  upon 
which  the  declaration  was  impeached,  supposing  these 
reasons  to  be  maintainable ;  namely,  that  the  debt,  notwith- 
standing the  bankruptcy  of  the  husband,  continued  to  be  a 
debt  due  to  the  wife,  and  could  only  be  recovered  in  an  action 
to  which  the  wife  was  a  party.  The  view  which  we  take 
upon  the  first  point,  will  render  it  unnecessary  that  we  should 
consider  or  give  any  opinion  upon  the  other.  The  question 
is,  whether  the  right  to  bring  an  action  on  a  chose  in  action 
belonging  to  the  wife  before  her  intermarriage,  vests  in  the 
assignees  of  the  husband  on  his  becoming  bankrupt,  so  that 
they  may  sue  thereon  in  their  own  name  ?  In  the  case  of 
Miles  V.  WilUamSf  the  question  was,  whether  the  husband, 
who  had  become  bankrupt,  could  be  afterwards  sued  jointly 
with  his  wife  for  a  debt  due  firom  the  wife  before  her  mar- 
riage ;  and  the  judgment  of  the  Court  was,  that  such  an 
action  could  not  be  maintained  We  think  that  decision  is 
at  once  consistent  with  the  principle  of  the  Bankrupt  Laws, 
and  with  the  language  of  the  statute  then  in  force ;  because 
a  bankrupt  is  equally  protected,  whether  he  be  alone  ex- 
clusively the  debtor,  or  whether  others  are  either  jointly  or 
contingently  also  liable :  while,  at  the  same  time,  neither 

(a)  Ubi  supra. 


the  wife,  dum  sola,  must  &1 
and  he  then  proceeded  to 
ment  by  the  commissionei 
dum  sola,  and  argued  the 
such  debts  would  pass  t< 
might  sue  for  them  in  theii 
this  was  not  the  point  in 
the  Court  might  have  beei 
more  directly  applicable  1 
pleadings,  we  cannot  hoi 
authority  ;  and  after  coc 
Chief  Justice  Parker ^  wit 
it  justly  deserves,  we  ar 
we  shall  give,  that  the  a 
cannot  be  supported  in 
authority  of  the  case  of  M 
cidentally  discussed  thereii 
much  shaken  by  what  fel 
case  of  Ex  parte  Coysegan 
positions  mainly  relied  up 
The  answer  then,  to  the  c 
pend;  first,  on  the  nature 
interest  in  thb  chose  in 
words  of  the  6  Geo.  4,  c.  1 
There  cannot  be  any  d< 
Madeley  (A),  in  which  all  th 
that  a  promissory  note  gi\ 
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into  possession,  if  he   think  fit,  by  bringing  an  action       1844. 
thereon  in  the  name  of  himself  and  his  wife ;  but  which,  sheIringtom 
if  not  so  reduced  into  possession,  will  survive  to  the  wife.  »• 

In  case,  therefore,  an  action  had  been  brought  in  that  form,  and  Othan. 
if  the  husband  had  died  before  the  judgment,  the  right  of 
action  would  have  survived  to  the  wife,  who  might,  by 
entering  a  suggestion  upon  the  roll  of  her  husband's  death, 
have  prosecuted  the  suit  to  judgment  for  her  own  sole  use ; 
and  even  if  judgment  had  been  signed  before  the  husband's 
death,  but  no  execution  levied,  the  benefit  of  the  judgment 
would  have  survived  to  the  wife.  But  the  assignees  of  the 
husband,  by  bringing  the  action  in  their  names  alone,  have 
deprived  the  wife  of  this  possible  benefit;  for  as  she  is  not 
a  party  to  the  record,  she  could  not  make  any  suggestion 
upon  it,  or  entitle  herself  to  any  advantage  upon  her  hus- 
band's deatL  As  the  assignment  in  bankruptcy  has  not 
the  effect  of  reducing  into  possession  a  chose  in  action  be- 
longing to  the  wife,  so  as  to  destroy  her  right  of  survivor- 
ship, Mitford  V.  Mxtford  (a)  ;  and  as  the  bankrupt  laws  do 
not  profess  to  vest  any  proper^  in  the  assigneesty  other  than 
that  which  was  the  propertyof  the  bankrupt  himself,  the 
case  of  reputed  ownership  excepted;  it  must  follow,  that 
the  assignees  cannot  deprive  the  wife  of  any  interest  which 
she  has  in  a  chose  in  action,  nor  of  any  contingent  benefit  or 
advantage,  which  might  accrue  to  her,  in  endeavouring  to 
reduce  such  chose  in  action  into  actual  possession.  Upon 
principle,  therefore,  we  think,  that  no  more  passes  to  the 
assignees  than  the  husband  himself  had;  and  if  he  had  no 
right  by  law  to  sue  alone,  without  joining  the  wife ;  so 
neither  would  the  assignees. 

We  are  not  called  upon  to  express  our  opinion,  whether 
the  action  should  be  brought  in  the  joint  names  of  the 
assignees  and  the  wife.  The  Vice  Chancellor  of  England, 
however,  in  the  case  of  Pierce  v.  Thomely{jk\  has  expressly 

(a)  Ubi  supra.  ifi)  Id. 

VOL,  L  XXX  D.   &  L, 


and  wife  jointly,  and  the  ba 
be  pleaded  in  bar,  such  fiu 
replication,  as  to  shew  that 
assignees,  and  that  the  nan 
their  direction  and  for  theii 
the  legal  objection  raised 
the  case  of  Mitchell  v.  Hu^ 
would  not  be  inconsistent  v 
the  plaintiff  in  that  action  ( 
simply  demurred  to  the  pic 
Nothing,  therefore,  was  det 
the  husband  after  his  ban! 
name  jointly  with  his  wifi 
longing  to  her,  in  which 
freehold  interest;  without 
for  his  assignees  not  being  ] 
But  as  we  have  before  ob 
our  judgment  is  expressly  c 
the  action  by  the  assignees 
tainable ;  and  we  are  of  < 
interest  of  the  wife  in  the  s 
is  not ;  and  the  words  of  tj 
same  conclusion.  The  63r 
here  read  the  words  of  tb 
action  of  the  wife,  dum  sc 
tinues  in  action,  not  to  be 
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V 

Shebrington 

V, 

Yates 


perlj  a  debt  due  to  the  husband,  the  bankrupt;  the  assur-^       1844. 

ance  in  this  case  is  not  an  assurance  that  ever  was  made  to 

the  bankrupt ;  and  as  the  assignees  have  under  the  statute 

only  the  like  remedy  to  recover  in  their  own  name,  as  the     and  Othen. 

bankrupt  himself  might  have  had,  if  he  had  not  become 

bankrupt ;  if  we  were  to  hold  that  they  might  sue  in  their 

own  names  alone,  when  the  husband  could  not,  it  would 

be  to  give  them  not  a  like  remedy  with  the  bankrupt,  but 

a  greater.     For  these  reasons,  we  think  the  judgment  of 

the  Court  below  must  be  reversed. 

Judgment  reversed. 


X  X  X  2 


AN 


INDEX 


TO   THE 


PRINCIPAL    MATTERS. 


ABATEMENT  (PLEA  IN). 

1.  In  covenant  against  a  defendant 
as  assignee  of  a  lease,  a  plea  by  him 
in  abatement,  that  the  estate,  &c., 
vested  in  him  jointly  with  another 
person,  is  bad,  for  not  setting  out  the 
title  specially.  Heap  and  Anoiher^ 
Executors^  ^e.,  v.  LivingtUm  and 
Brooks,  334 

2.  The  coverture  of  the  plaintiff 
cannot  be  pleaded  in  bar  to  an  action 
of  covenant  for  an  annuity  granted  to 
her  during  marriage,  but  is  matter  of 
abatement  only. 

Semble,  that  if  such  plea  went  on 
to  allege  that  the  husband  dissented 
from  the  plaintiff  taking  any  interest 
in  the  annuity,  it  would  be  a  good 
plea  in  bar.  Bendix  v.  Wakeman,  450 

ACTOR. 
See  Conspiracy,  1. 

"  ACCORDINGLY." 
See  Warrant  (op  Attorney),  4. 

ACCOUNTS  UNSETTLED(PLEA 
OF). 

See  Demurreb,  1. 


ACKNOWLEDGMENT. 
See  Married  Woman,  3. 

ADMISSION. 

See  Attorney,  8. 
Pleading,  7. 

ADMISSION  (ON  THE 
RECORD), 

Where  a  declaration  contains  a 
special  count  against  the  defendants 
as  partners,  and  also  the  indebitatus 
counts,  payment  of  money  into  Court, 
under  die  latter  counts,  is  not  an 
admission  of  the  partnership  alleged 
in  the  former  count  Charles  v. 
Branker  and  Others,  989 

ADMINISTRATOR. 

iS^ee  Trespass,  I. 

An  administrator  may  maintain  his 
action  for  the  price  of  goods  sold  and 
delivered  after  the  death  of  the  intes- 
tate, and  before  the  grant  of  letters  of 
administration.  Foster,  Administro' 
tor,  ^e.f  V.  Bates  and  Others,      400 

ADVOWSON. 

See  Costs,  8. 


JiXAMINATION     OF      WITNESSES       |    ^^ 

(Commission  for)  ^^^.^j 

Merits  (Affidavit  of)  ^^^ 

Married  Woman,  1.  j^j^^j 

Nonsuit,  Judgment  as  in  Case  ^^ 

^^  a).  5.  piaij 

Prochein  Amy,  1.  j^^ 

1.  An  affidavit  described  the  dc-  ente 
ponent  as  **  Edward  Charles  Pownall,"  ley  i 
the  signature  at  the  end  was  *' Charles  in  s 
E.  Pownall :"  Held,  no  objection.  asid< 

An  affldarit  intituled  "  hi  the  Ex-  of  w 

chequer/'  is  sufficient,  if  it  appears  to  Shir 

have  been  sworn  before  an  officer  of  Hod 

the  plea  side  of  the  Court.     Hands  v.  in  tit' 
Clements,                                         379 

2.  An  affidavit  of  service  made  "on  I 
the  day  of  the  date  hereof,"  no  date  |^ 
being  mentioned,  except  that  of  the  j^  jj 
jurat,  is  insufficient.  Hughes  v.  y^i^^^ 
Browne,                                         788  ^^5 

3.  An  application  to  compel  the  2. 
defendants  to  pay  the  costs  of  a  man-  i^^^ 
damus  was  objected  to,  on  the  ground  ^^ 
that  they  were  wrongly  described  in  ^^'^ 
the  body,  as  well  as  in  the  title  of  the  ^^ 
affidavit,  on  which  it  was  moved,  as  ^^^^ 
"  The  Directors  of  the  Great  Western  ^j^^  . 
Hallway  Company."  The  application  j^ 
was  afterwards  renewed  on  the  same  ^  ,^j 
affidavit  corrected  so  as  to  properly  q^^^ 
describe  them  as  "  The  Great  Western  ^.^^^^ 
Railway  Company."  The  Court  re-  ^^^j 
fused  to  entertain  the  second  applica-  ^^^^^ 
tlon.     The  Queen,  on  the  prosecution  q 

^<f*L^  Ti€ JU 1  I? 
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AFFIDAVIT(OFEXAMINATION 
OF  ARTICLED  CLERK). 

See  Articles  of  Clbrkshif. 

AFFIDAVITS  (IN  EXPLANA- 
TION). 

See  Attornbt's  Bill,  2. 

AGENT. 
See  Trespass,  4. 

ALIAS  WRIT. 

See  Limitations,  (Statute  of). 
Priyilbge. 

ALLOCATUR. 
See  Attorney's  Bill,  2. 

ALLOWANCE  BY  JUSTICES. 
See  Poor  Rate. 

ALTERATION  OF  INSTRU- 
MENT. 

See  Evidence,  7f  8. 

AMENDMENT. 

See  Affidavit,  4. 

Affidavit  (Jurat  of),  3. 

Attorney,  7. 

Banking  Co-fartnbrsuif,  2. 

Costs,  9. 

Ejectment,  12. 

Information     by     Attornby- 

GENERAL. 

Limitations,  (Statute  of). 
Motion  (Ambndbd). 

1.  A  Judge  at  Nisi  Prius  may, 
under  the  stat  3  &  4  Wm.  4,  c.  42, 
s.  23,  amend  a  declaration  in  ejectment 
by  an  alteration  in  the  date  of  the  de- 
mise«  whether  the  day  laid  in  the  de- 
claration is  a  wrong  day  or  an  impos- 
sible day.    Doe  dem.  Simpson  v.  Hall, 

49 

2.  A  Court  of  error  will  not  review 
the  propriety  of  on  amendment  made 


by  the  Court  below,  in  its  record  or 
process,  though  such  amendment  was 
made  after  writ  of  error  brought. 
Scales  Y.  Cheese,  657 

AMENDMENT  (OF  DECLARA- 
TION). 

See  Pleading  (Issuablt). 

AMENDMENT  (AFTER  DE- 
MURRER). 

See  Practice,  6. 

AMENDMENT  (OF  RECORD). 
See  Evidence,  5. 

AMENDMENT  (OF  RECORD  BY 
ARBITRATOR). 

See  Certificate  of  Arbitrator,  3. 

AMOUNT  OF  VERDICT. 
See  Court  of  Requests'  Acts,  6. 

ANNUITY. 
See  Plea  Issuable,  2. 

APPEAL. 

See  Certiorari. 

Order  of  Removal,  1. 
Registration  OF  Voters*  Act, 
1.  2,  3. 

APPEARANCE. 

See  Distringas,  1. 
An  appearance  should  be  entered 
for  defendant  before  judgment  is 
signed  in  pursuance  of  a  Judge's  order, 
but  the  omission  to  do  so  does  not 
render  the  judgment  a  nullity,  but  is 
a  mere  irregularity,  and  cured  by  lapse 
of  time.     Hackin  v.  HasseUt,      1006 

APPOINTMENT. 

See  Bailiff,  (Special). 


calls  upon  1 80  shares.  The  defend- 
ant pl^ed  payment  The  defendant 
holding  other  shares  in  the  same  com- 
pany, the  arbitrator  required  evidence 
that  certain  payments  proved  to  have 
been  made,  were  made  in  respect  of 
the  specific  shares  in  dispute,  which 
involved  the  production  of  evidence  as 
to  other  shares;  Held,  that  he  had 
not  exceeded  his  authority.  The 
Eastern  Countiei  Railway  Compamf 
▼.  RoberUon,  498 

ARBITRATOR,  (ATTENDANCE 
BEFORE). 

See  Practice,  2. 

ARBITRATORS  SIGNATURE 
OF  AWARD. 

See  Award,  % 

ARBITRATION, 
See  Costs,  5. 

ARGUMENTATIVE  DENIAL. 
See  Pleading,  8,  17. 

ARTICLES  OF  CLERKSHIP. 

See  Attorney,  10. 

Articles  of  clerkship  having  been 
destroyed  by  flre,  the  Court  allowed  a 
verified  copy  to  be  enrolled,  and  an 


ATTACHMENT. 
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ARREST  OF  JUDGMENT. 

See  Venire  de  Novo. 

ASSAULT  AND  BATTERY. 
See  Trespass,  5. 

ASSESSMENT  OF  DAMAGES 
(GENERAL). 

See  Ybnirs  db  Novo. 

ASSIGNEE  OF  LEASE. 
See  Abatement,  (Plba  in),  1. 

ASSIGNEE,  (OFFICIAL). 
See  Stay  of  Proceedinos. 

ASSIGNEES  (OF  BANKRUPT). 

See  Counts  (Several). 
Trover,  2. 

The  assignees  of  a  bankrupt  cannot 
sue  alone  on  a  promissory  note,  given 
to  the  bankrupt's  wife  before  marriage, 
and  not  payable  to  order.  Sherrington 
7.  Yates  and  Others,  Assignees,   1032 

ASSIGNMENT. 
See  Trespass,  3. 

ASSIGNMENT,  (WHAT  PASSES 
TO  ASSIGNEES  UNDER). 

See  Assignees  of  Bankrupt. 

ATTESTATION. 
See  Warrant  of  Attorney,  4. 

ATTACHMENT. 

See  Prochein  Amy,  1. 
Witness,  2. 

1.  A  debtor  assigned  his  property  by 
deed  to  trustees,  fbr  the  benefit  of  his 
creditors,  who,  by  the  same  deed  re- 
leased him  from  their  claims.  The 
debtor  being  afterwards  sued  by  one 
of  the  creditors,  and  the  deed  being 


necessary  for  his  defence,  a  rule  was 
made  absolute,  requiring  a  purchaser 
of  the  property,  to  whom  the  trustees 
had  delivered  the  deed  to  produce  it. 
The  purchaser  having  refused  to  do 
so:  Held,  that  the  Court  had  no 
power  to  award  an  attachment  against 
him.     Hodson  v.  Warden,  286 

2.  The  Court  will  not  make  a  rule 
nisi  for  an  attachment,  absolute,  unless 
there  be  a  personal  service,  or  it  ap- 
pears that  it  has  been  seen  in  the 
possession  of  the  party  sought  to  be 
served ;  even  although  he  be  an 
attorney  of  the  Court,  and  circum* 
stances  are  sworn  to,  that  leaves  no 
doubt  that  he  is  keeping  out  of  the 
way  for  the  purpose  of  avoiding  the 
service,  and  the  applicant  has  no 
other  remedy.     Be  Pyne,  708 

3.  A  rule  for  an  attachment  against 
the  sheriff,  for  the  non-payment  of 
money  directed  to  be  paid  by  an 
order  made  a  rule  of  Court  and  of  the 
costs  of  the  rule,  is  only  in  the  first 
instance  a  rule  to  shew  cause.  Hol- 
field  V.  Hatherfield,  809 

ATTORNEY. 

See  Arrest,  2. 
Attachment,  2. 
Duress. 

Judgment,  (Sci.  Fa.  to  Revive). 
Trespass,  3,  4. 

Trespass  for  False  Imprison- 
ment. 

1.  Where,  afler  judgment  obtained 
in  an  action  between  one  H.  and  J., 
a  rule  was  obtained,  calling  upon  the 
plaintiff  and  his  attorney  to  shew 
cause  why  he  or  his  attorney  should 
not  refund  a  sum  of  money  paid  in 
the  cause  to  the  attorney ;  and  it 
appeared  that  the  plaintiff  had  died 
since  the  commencement  of  the  suit, 
the  Court  nevertheless  held,  that  the 
attorney  as  an  ofiicer  of  the  Court, 
was  bound  to  answer  the  afiUdavits 
on  which  the  rule  had  been  obtained. 

A  defendant  having  been  taken  in 
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execution  in  1835,  remained  in  ens- 
tody  till  January,  1843,  when  pro- 
ceedings were  instituted  against  him 
in  the  Insolvent  Court.  The  debt 
was  61/.  14«.,  but  interest  was  claimed 
from  the  time  of  entering  up  judg- 
ment in  1835,  making  the  whole  claim 
B5L  By  an  agreement  between  the 
attorneys  for  both  parties,  it  was 
arranged  that  80iL  should  be  paid 
upon  the  stay  of  proceedings  in  the 
Insolvent  Court,  and  the  discharge  of 
the  defendant  out  of  custody.  The 
Court  refused  to  set  the  agreement 
aside,  the  defendant  having  derived 
advantage  from  the  compromise. 
Haigk  v.  Jones,  81 

2.  Case  will  not  lie  against  an  at- 
torney who,  by  mistake,  and  without 
malice,  brings  an  action  and  issues 
execution  against  a  wrong  person. 
Davies  v.  Jenkins,  321 

3.  The  6  &  7  Vict.  c.  73,  ss.  37 
and  41,  have  a  retrospective  effect. 

By  section  1,  certain  specified  acts 
are  repealed,  "  save  and  except  so  far 
as  relates  to  any  matter  or  things  done 
at  any  time  before  the  passing  of  this 
act,  all  which  matters  or  things  shall 
be  and  remain  good,  valid,  and  effec- 
tual to  all  intents  and  purposes  what- 
soever, as  if  this  act  had  not  passed  :" 
Heldy  that  a  rule  nisi  for  taxation  of 
an  attorney's  bill  obtained  under  one 
of  the  repealed  acts  (the  2  Geo.  2, 
c.  23),  was  within  the  exception  so 
far  as  to  bring  the  subject  matter  of 
the  rule  before  the  Court ;  but  not  so 
as  to  preserve  the  remedy  or  rights 
given  by  the  repealed  statute. 

By  section  37,  no  bill  shall  be  re- 
ferred to  taxation  afler  the  lapse  of 
twelve  months  from  its  delivery,  "  ex- 
cept under  special  circumstances:" 
Heldf  that  where  an  attorney's  bill 
had  been  delivered  to  certain  un- 
educated parties  in  June,  1840,  and 
in  November,  1842,  a  summons  for 
its  taxation  had  been  dismissed  by  a 
Judge  at  Chambers,  on  the  ground  of 
the  insufficiency  of  the  materials  on 


which  it  was  founded ;  an 
peared«  that  there  was  a  dii 
specting  a  sum  of  money  dep 
1839,  in  the  joint  names  oft 
ney  and  another  party  on  1 
the  clients ;  the  Court  woi 
the  bill,  and  require  the  att 
account,  on  a  rale  nisi  obi 
Trinity  Term,  1843.  Bi 
Others,  Executors  v.  Hey, 

4.  Under  the  6  &  7  Vic 
s.  25,  the  Court  will  make  < 
authorizing  the  r^strar  to  isi 
tificate  to  an  attorney,  whose 
agent  had  omitted  to  take  ii 
the  last  and  present  year  (th 
and  instructions  having  be 
warded  to  him  for  that  pur| 
payment  of  the  arrears  of  dul 
out  obliging  him  to  give  any 
Ex  parte  George  Gude, 

5.  An  attorney  of  the  cor 
latine  of  Durham,  and  a  so] 
the  Court  of  Chancery  there, 
admitted  an  attorney  of  thii 
under  the  6  &  7  Vict.  c.  7t 
without  giving  a  Term's  noti< 
parte  Patrick, 

6.  An  attorney  who  is  going 
is  not  privileged  from  arrest  c 
process,  under  the  1  &  2  Vict 
s.  3.     Flight  v.  Cook, 

7.  Where  an  attorney  had 
his   name   by   the    Royal   le 
license,  since  his  admission 
rolment,  the  Court  allowed 
scription  upon  the  roll  to  be  f 
accordingly.       Ex    parte     I 

8.  An  attorney  of  one  of 
perior  Courts  of  law  at  West 
may  be  admitted  as  an  atto 
the  Court  of  Queen's  Bench 
motion  in  Court,     ^x  parte  . 

9.  A  sheriflTs  officer  may  r 
an  action  against  the  attorney 
plaintiff  in  the  original  suit,' 
tion  fees  and  conduct  money,  < 
of  an  employment  by  the  a 
and  that  it  is  the  usual  course 
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ncss  for  the  attorney  to  be  charged 
with,  and  to  pay  such  fees. 

Proof  of  the  usage  of  business  is 
admissible  in  evidence  to  establish  the 
liability  of  the  attorney.  Newton  v. 
Chambers,  869 

10.  An  attorney  duly  admitted  and 
practising  at  the  Courts  of  Great  Ses- 
sions in  Wales,  before  the  acts,  11 
Geo.  4,  and  1  Wm.  4,  c.  70,  and  who 
has  been  admitted  on  the  shilling  roll 
under  sect.  16  of  that  act,  is  within 
the  6  &  7  Vict  c.  73,  s.  3,  and  may 
take  an  articled  clerk,  and  make  the 
affidavit  required  by  sect.  8.  Ex 
parU  Davies,  892 

ATTORNEY'S  BILL. 

See  Plea,  (Issuable),  5. 

1 .  Semble,  that  where  an  attorney's 
bill  is  referred  for  taxation,  under  the 
6  &  7  Vict.  c.  73,  s.  37,  the  Judge 
has  no  discretion  as  to  costs,  but  they 
must,  according  to  the  terms  of  the 
statute,  abide  the  event  of  taxation. 
In  re  Woollett,  593 

2.  If  an  attorney's  bill  be  referred 
for  taxation,  and  after  a  discussion 
before  the  Master,  the  parties  come 
to  an  arrangement  as  to  the  amount, 
and  the  Master  makes  his  allocatur 
upon  such  arrangement,  for  more  than 
five-sixths  of  the  original  amount  of 
the  bill,  the  attorney  is  not  entitled 
to  the  costs  of  taxation. 

On  an  application  by  the  attorney 
for  the  costs  of  the  taxation,  the  Court 
admitted  affidavits  to  explain  the  cir- 
cumstances under  which  the  Master 
made  his  allocatur.  Laurie  v.  Bart- 
Uit,  730 

3.  A  sum  less  than  one-sixth  hav- 
ing been  taxed  off  an  attorney's  bill 
before  the  passing  of  the  6  &  7  Vict. 
c.  73,  and  a  rule  having  been  obtained 
since  that  act,  calling  on  the  client  to 
pay  the  costs  of  taxation,  the  Court 
discharged  the  rule  on  being  satisfied 
that  the  bill  had  been  reduced  by  a 
substantial  sum. 


Heldy  per  Tindal^  C.  J.,  and  Maule, 
J.,  that  such  a  rule  is  within  the  ex- 
ception in  the  statute  of  6  &  7  Vict, 
c.  73,  which  repeals  the  2  Geo.  2, 
c.  23,  **  except  so  far  as  relates  to  any 
matter  or  thing  done  at  any  time  be- 
fore the  passing  of  this  act."  Hodge 
V.  Bird,  956 

4.  Payment  of  an  attorney's  bill, 
within  the  6  &  7  Vict  c.  73.  s.  41, 
dates  from  the  time  at  which  a  bill  of 
exchange  or  promissory  note  given  in 
liquidation  is  paid,  and  not  from  the 
time  of  the  mere  delivery  of  the  in- 
strument. In  re  Henry  Lloyd  Har^ 
ries,  1018 

ATTORNEY  (LIEN). 

The  plaintiff  and  defendant  having 
settled  an  action,  after  verdict  for  the 
plaintiff,  without  the  knowledge  of 
the  plaintiff's  attorney,  the  defendant 
gave  notice  of  the  compromise  to  the 
attorney,  who  afterwards  signed  final 
judgment*  The  Court,  upon  affida- 
vits, denying  any  conspiracy  to  de- 
prive the  attorney  of  his  costs,  made 
a  rule  absolute  to  set  aside  the  judg- 
ment.    Clark  V.  Smithy  960 

ATTORNEY  GENERAL. 

See  Information  by  Attorney 
General. 

AWARD. 

See  Certificate  of  Arbitrator,  2. 
Rule  to  pay  Money. 
Venue. 

1.  Where  a  cause  only  was  referred 
to  an  arbitrator,  in  which  the  plaintiff 
claimed  by  his  particulars  of  demand 
upon  the  balance  of  an  account,  a 
sum  of  34/.  17«.  A^d,,  and  the  de- 
fendant paid  into  Court  the  sum  of 
9/.  39.  3c{.,  but  the  arbitrator,  upon  a 
supposition  that  he  was  entitled  to 
settle  all  matters  in  difference  between 
the  parties,  awarded  to  the  plaintiff 
the  sum  of  33/.  Is.  lOi/.,  the  Court 


by  submission  to  arbitration.  The 
arbitrator  made  his  award  thus  : — *'  I 
do  award  that  the  plaintiff  is  entitled 
to  judgment  on  the  whole  declaration 
in  the  cause,  and  that  judgment  be 
entered  up  accordingly  for  the  said 
plaintiff;  and  I  do  award  that  the 
said  defendant  shall  pay  to  the  plain* 
tiff,  &c.,  the  sum  of  5/.  2^.  Bd,,  which 
I  find  to  be  due  and  owing  to  the 
plaintiff  on  the  balance  of  all  accounts 
and  transactions  between  them  :" 
Held,  that  the  award  was  bad  for  un- 
certainty, for  not  awarding  to  what 
amount  the  plaintiff  was  entitled  to 
recover  in  respect  of  the  action,  so 
that  it  might  be  ascertained  whether 
the  costs  should  be  taxed  on  the 
higher  or  lower  scale. 

The  affidavit  of  the  defendant  veri- 
fying the  copy  of  the  award  on  which 
the  motion  was  made,  stated  that 
"  the  paper  writing  (produced)  was 
on  the  29th  of  April,  delivered  by  the 
arbitrator  personally  into  the  hands 
of  this  deponent  as  a  copy  of  the 
award  made  by  him  in  this  cause :" 
Heldf  sufficient.      Lund  v.  Hudson, 

236 

3.  A  mistake  of  the  arbitrator  is 
no  ground  for  setting  aside  an  award, 
good  upon  the  face  of  it,  Phillips  v. 
Edwards,  463 

4.  In  an  action  for  work  and 
labour,  &c.,  to  which  the  defendant 
pleaded  the  general  issue,  payment, 
and  set  off,  a  verdict  was  taken,  by 
consent  for  the  nlaintiff.  subiect  to 
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tiff  for  tbe  amount  mentioned  in  the 
declaration,  and  one  shilling  damages, 
subject  to  a  reference  to  an  arbitrator 
of  the  cause  and  all  matters  in  differ- 
ence ;  and  the  award  is  afterwards  set 
aside  as  defective  ;  the  Court  will  not 
grant  a  rule,  empowering  the  plaintiff 
to  issue  execution  for  a  nominal 
amount  of  debt  and  the  costs,  unless 
the  defendant  will  consent  to  the  case 
being  sent  back  to  the  arbitrator  to 
re-hear  and  award.  Porch  and  Atuh- 
ther,  AssigneeSf  v.  Hopkins,  88 1 

8.  Debt  on  an  award,  stating  a 
reference  to  three  arbitrators,  any  two 
of  whom  were  to  have  power  to  make 
the  award,  and  an  award  accordingly 
made  by  two.  The  defendant  tra- 
versed the  making  of  the  award,  and 
in  his  second  plea  set  out  the  award, 
verbatim,  whereby  it  appeared,  that 
the  award  purported  to  be  made  by 
three,  although  signed  by  two  only. 
At  the  trial,  it  was  proved  that  the 
third  arbitrator  had  been  requested  to 
sign  the  award,  but  had  refused  to  do 
so,  a  verdict  having  passed  for  the 
plaintiff:  Held,  on  motion  to  enter  a 
nonsuit,  that  the  plaintiff  was  entitled 
to  retain  the  verdict,  and  that  the 
award  was  good.     White  v.  S?utrp, 
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AWARD,  (RULE  NISI  TO  SET 
ASIDE). 

See  Practice,  1. 

BAIL. 

1.  Where  an  indictment  for  con- 
spiracy had  been  removed  by  certiorari, 
and  the  ordinary  bail  had  been  given, 
but  after  trial  and  the  conviction  of 
the  defendant,  and  before  judgment,  a 
motion  was  made  to  quash  the  indict- 
ment for  insufficiency,  and  pending 
such  motion  one  of  the  bail  became 
insolvent,  and  offered  a  composition 
to  his  creditors  ;  the  Court  refused  to 
require  the  defendant  to  give  fresh 
bail. 


A  motion  for  fresh  bail  ought  to  be 
made  at  Chambers,  and  not  in  Court. 
Regina  v.  Johnson  and  Others,      132 

2.  The  3  &  4  Wm.  4,  c.  53,  (relating 
to  the  recovery  of  penalties  for  of- 
fences against  the  revenue,)  has  not 
altered  the  previous  practice  of  this 
Court,  with  respect  to  holding  tbe  de- 
fendant to  bail.  The  Attorney  General 
V.  Biley,  899 

BAILMENT. 
See  Pleas,  (Issuable),  6. 

BAILIFF. 
See  Attorney,  9. 

BAILIFF,  (SPECIAL). 

,       A   plaintiff's    attorney    sent    two 

:  writs  of  ca.  sa.  to  the  under-sheriff, 

with  the  following  letter : — "  Enclosed 

you  will  receive  a  ca.  sa.,  in  each  of 

the  above  actions.     I  will  thank  you 

'  to  procure  and  forward  warrants  upon 

I  each  to  M.  T.,  sheriff's  officer  at  N., 

I  whom  I  have   instructed  as  to  the 

execution    thereof."     The    attorney 

also  wrote  to  M.  T.,  directing  him  to 

levy,  and  instructing  him  where  to 

find  the  defendant 

Held,  not  to  amount  to  an  appoint* 
ment  of  M.  T.,  as  special  bailiff.  M- 
derson  v.  Davenport,  966 

BALANCE  OF  ACCOUNT. 

See  New  Assiommbmt. 

BANK  N0TE,(PRE8ENTMENT). 
See  Presentment. 

BANKING   CO-PARTNERSHIP. 
See  Pleading,  10. 

1.  A  person  described  in  the  return 
to  the  Stamp  Office  as  public  officer 
of  a  banking  co-partnership  is  pre- 
sumed to  continue  public  officer, 
unless  the  contrary  be  shewn. 


his  name  appeared  in  the  return  as 
puhlic  officer  and  director  :  Held, 
that  taking  the  affidavit  in  conjunction 
with  the  return,  there  was  evidence  of 
his  heing  public  officer. 

A  deed  constituting  a  banking  co- 
partnership contained  a  stipulation 
that  if  the  public  officer  should  be- 
come bankrupt,  he  should  be  dis- 
qualified and  his  office  become  vacant : 
Held,  that  the  true  construction  of 
the  clause  was  not  that  the  party 
should  cease  to  be  public  officer  ab- 
solutely, but  only  at  the  election  of 
the  company. 

Semble,  that  the  provisions  in  the 
7  Geo.  4,  c.  46,  s.  5,  that  the  return 
shall  be  delivered  between  the  2Sth 
of  February  and  the  25th  of  March, 
is  directory  only. 

Semble,  that  since  the  1  &  2  Vict 
c.  96,  a  banking  co-partnership  is  in 
the  nature  of  a  corporation,  and  that 
notice  to  one  of  its  members  is  not 
notice  to  all.  Steward,  Public  Officer, 
V.  Dunn,  Public  Officer,  642 

2.  Qucere,  whether  a  suggestion 
entered  upon  the  record  to  change  the 
name  of  the  nominal  plaintiff  in  an 
action  by  the  public  officer  of  a  bank- 
ing company  under  the  7  Geo.  4,  c. 
46,  can  be  traversed. 

Where  a  defendant  gave  a  cognovit 
actionem  in  a  suit  by  a  puhlic  officer, 
under  the  7  Geo.  4,  c.  46,  and  before 
judgment  was  entered,  the  nominal 
phiintiff  was  removed  from  his  office, 
but  the  name  of  the  plaintiff  on  the 


BILL  OF  EXCHANGE. 


BURIAL.  &&  1055 


struck,  is  not  notice  of  "  a  prior  act 
of  bankruptcy,"  within  the  meaning 
of  the  2  &  3  Vict.  c.  29.  Hocking 
and  Another  v.  Acraman,  434 

2.  The  proceeds  of  the  sale  of  goods 
under  an  execution  on  a  warrant  of 
attorney,  invalid  by  reason  of  a  prior 
act  of  bankruptcy,  under  the  6  Geo.  4, 
c.  16,  s.  108,  become  vested  in  the 
assignees  for  the  benefit  of  the  whole 
body  of  creditors ;  is  subject  however, 
while  in  the  hands  of  the  sheriff,  to 
any  writs  of  execution  in  adverse 
actions  lodged  with  him,  before  fiat 
issued.     Goldschmidt  v.  HamUt^  501 

BANKRUPTCY,  (WHAT  PASSES 
TO  ASSIGNEES  UNDER). 

See  Assignees  (of  Bankrupt). 

BARON  AND  FEME. 

See  Abatement,  (Plea  in),  2. 
Security  for  Costs. 

BARRISTER. 
See  Privilege. 

BILL  OF  EXCHANGE. 

See  Demurrer,  3. 
Evidence,  6. 
Plea,  (Issuable),  1, 
Pleading,  12. 
Trover,  1. 

To  a  declaration  on  a  bill  of  ex- 
change, by  indorsee  against  second 
indorser,  defendant  pleaded  an  action 
brought  by  plaintiff  against  a  prior 
indorser,  (the  drawer),  and  a  Judge's 
order  therein,  by  consent  of  the  par- 
ties, that  on  payment  of  debt  and 
costs  in  a  month,  all  further  proceed- 
ings should  be  stayed,  and  that  if  not 
so  paid,  plaintiff  should  be  at  liberty 
to  sign  final  judgment ;  averring,  that 
unless  such  order  had  been  obtained* 
judgment  and  execution  might  have 
been  had  long  before  the  expiration 
of  the  month,  and  that  the  time  given 


by  the  order  was  given  without  de- 
fendant's consent :  Held^  upon  de- 
murrer, that  the  plea  was  no  answer 
to  the  action,  the  order  not  operating 
as  an  absolute  stay  of  proceedings, 
and,  therefore,  not  amounting  to  such 
a  giving  of  time  to  the  drawer  as  would 
discharge  a  subsequent  indorser. 

The  defendant  also  pleaded,  that 
the  drawer  had  been  taken  in  execu- 
tion upon  a  judgment  recovered  by 
plaintiff  in  an  action  on  the  bill,  and 
that  before  the  commencement  of  his 
suit,  he  had  been  discharged  out  of 
custody  by  plaintiff,  without  defend- 
ant's consent :  SemhUf  upon  demurrer, 
that  the  plea  was  good. 

Quijere^  whether  a  replication,  that 
plaintiff  did  not,  without  defendant's 
consent,  discharge  the  drawer  out  of 
custody,  be  bad,  on  special  demurrer, 
on  the  ground  that  it  contains  a  ne- 
gative pregnant  ?    Michael  v.  Myers, 

792 

BILL  OF  SALE. 
See    Rent,  (Removal    of    Goods, 

WITHOUT  paying). 

BOLINGBROKE    AND    HORN- 
CASTILE  COURT  OF  RE- 
QUESTS'  ACT. 

See  Court  of  Requests'  Acts,  9. 

BOND. 
See  Interest. 

BREACH. 
See  Pleading,  7. 

BRIGHTON  COURT  OF  RE- 
QUESTS' ACT. 

See  Court  of  Requests'  Acts,  1. 

BURIAL,  (REFUSAL  TO  BURY 
CORPSE). 

See  Prohibition. 


1056    CERTIFICATE,  &c. 


CERTIFICATE,  A 


BUSINESS  DAYS. 
See  Thial,  (Notice  of). 

CAPIAS    AD    SATISFACIEN- 
DUM. 

See  Costs,  2. 

Feme  Coyest. 
Privilege. 

Testatum  Cafias  ad  Satisfa- 
ciendum. 
Trespass  for  False  Imprison- 
ment. 

CAPIAS  AD  SATISFACIEN. 

DUM,  (PARTY  WRONGLY 

NAMED  IN). 

See  Evidence,  1. 

CAPTION  FEES. 
See  Attorney,  9. 

CASE. 

See  Attorney,  2. 
Not  Guilty,  2. 

CASE.  (ACTION  ON)  IN  THE 
NATURE  OF  A  CONSPIRACY. 

See  Conspiracy,  2. 

CASE  FOR  NEGLIGENCE. 
See  Not  Guilty. 

CASUAL  EJECTOR. 
See  Ejectment,  1,  2,  G,  7»  11. 

CERTIFICATE  OF  ARBITRA- 
TOR. 
1.  A  cause  was  referred  at  Nisi 
Prius,  and  the  order  of  reference  con- 
tained a  clause  enabling  the  Court  to 
refer  it  back  to  the  arbitrator.  The 
arbitrator  certified  that  less  than  20L 
was  due,  and  expressed  an  opinion 
that  the  cause  was  a  proper  one  to  be 
tried  in  the  superior  Court:  Ileldt 
that  the  Court  had  no  power  to  refer 


it  back  to  the  arbitrator,  to 
to  the  propriety  of  its  beiof 
the  superior  Court,  but  thai 
per  course  was  to  lay  the  ai 
certificate  before  the  Judge 
Prius,  who  would  then  exi 
discretion.      Webber  t.  Lee, 

2.  Where  in  a  cause  in  wl 
ral  issues  are  joined,  a  nomin 
is  taken  for  the  plaintiff,  si 
the  certificate  of  an  arbitrate 
"  to  direct  a  Terdict  to  be  ei 
such  sum  as  he  shall  find  to 
due,  &c.,  the  costs  of  the 
abide  the  event  of  the  cert 
and  the  arbitrator  certifies 
verdict  shall  be  entered  in  t 
for    the    plaintiff    for    the 
14/.  16s.  Sd."  but  does  not 
such  issue ;  the  certificate  is 

Where  a  party  has  allowed 
to  intervene  without  applyin 
aside  an  award  ;  and  jud{ 
signed  in  pursuance  of  it,  i 
competent  to  him  to  move  to 
the  judgment.     Brooks  ▼.  R 

3.  Trespass  quare  clansu 
Pleas,  1,  Creneral  issue, 
there  was  a  public  highway 
ning  by  and  lying  close  to  an 
ing"  the  locus  in  quo,  and 
reason  of  plaintiff's  obstnic 
way,  defendant  was  compelh 
over  the  close  in  question.  Tl 
tiff  traversed  that  there  was  a  1 
&c.,  following  the  terms  set 
the  plea,  //e/d^  that  under  thi 
3  &  4  Wm.  4,  c.  42,  s.  23.  tl 
"  running  through,*'  might 
stituted  in  the  plea  and  re| 
for  **  running  by  and  lying 
and  adjoining." 

A  verdict  for  50/.  damages, 
been  taken  at  Nisi  Prius,  sub 
reference,  the  arbitrator  ccrtifi 
a  verdict  ought  to  be  enterei 
plaintiff  on  the  first,  and  foi 
fendant  on  the  second  issue  : 
that  it  was  not  necessary  fo: 
give  any  directions  as  to  vacj 


CERTIFICATE,  &c. 

verdict  in  express  terms  as  to  these 
damages.     Nalder  v.  Batts^  700 

CERTIFICATE  (FOR  COSTS). 

Under  the  3  &  4  Vict.  c.  24,  s.  2, 
a  Judge  at  Nisi  Prius  has  an  unfettered 
discretion  to  grant  or  refuse  to  the 
plaintiff  in  an  action,  suggested  to  be 
brought  to  try  a  right,  his  certificate 
for  costs,  and  that  the  action  was 
really  brought  to  try  a  right ;  there- 
fore, where  a  cause  is  referred  to  arbi- 
tration, and  the  order  of  reference 
gives  to  the  arbitrator  the  same  powers 
as  a  Judge  at  Nisi  Prius,  and  the  ar- 
bitrator refuses  to  grant  such  a  certi- 
ficate, the  Court  will  not  interpose  to 
control  his  discretion. 

Where  an  action  on  the  case  for  in- 
jury to  the  plaintiff's  mill-stream,  to 
which  the  defendant  had  pleaded  thir- 
teen pleas,  denying  various  rights  set 
up  in  the  declaration,  was  refused,  and 
the  arbitrator  found  for  the  plaintiff 
on  every  issue  ;  but  awarded  only  a 
farthing  damages,  and  refused  on  ap- 
plication, after  the  award  was  made« 
to  grant  a  certificate  for  costs,  the 
Court  refused  to  send  back  the  award 
to  the  arbitrator,  under  a  clause  in 
the  order  of  reference,  that  in  the 
event  of  any  dispute  arising  upon  the 
award,  it  might  be  sent  back  to  be  re- 
considered and  amended.  Bury  ▼. 
Dunn,  141 

CERTIFICATE  (UNDER  COAL 
ACTS). 

See  Coal  Acts,  (Penalty  under). 

CERTIFICATE  (UNDER  LOCAL 
ACT). 

See  Courts  Baron  of  High  Peak 

AND    CaSTLETON. 

CERTIFICATE  (OF  NOTARY 
PUBLIC). 

See  Married  Woman,  1. 

VOL.    I. 


CHRISTIAN  NAME.  1057 
CERTIFICATE  (RENEWAL  OF), 

See  Attorney,  4. 

CERTIFICATE   (FOR    SPEEDY 
EXECUTION). 

See  Costs,  2. 

CERTIORARI. 

See  Commitment  (Warrant  of),  5» 
Order  of  Removal,   2. 
Record   of   Inferior  Court. 

The  affidavit  of  service  of  notice  of 
application  under  the  13  Geo.  2, 
c.  18,  s.  5,  for  a  writ  of  certiorari  to 
remove  an  order  of  justices  at  the 
Cluarter  Sessions,  confirming  an  order 
of  removal,  subject  to  a  special  case 
for  the  opinion  of  the  Court  of  Queen's 
Bench,  must  shew  that  the  justices 
served  were  present  at  the  time  such 
order  was  made. 

Where  a  writ  of  certiorari  was 
quashed,  the  affidavit  being  defective 
in  this  respect,  and  more  than  six 
months  had  intervened  since  the  ma- 
king of  the  order  :  Held,  that  a  fresh 
motion  for  a  certiorari  could  not  be  so 
connected  with  the  former  application 
as  to  take  the  case  out  of  the  stat. 
13  Geo.  2,  c.  18,  s.  5,  which  pro- 
vides, "  that  no  writ  of  certiorari 
shall  issue  unless  moved  or  applied 
for  within  six  months  after  the  maJLing 
of  the  order  complained  of." 

Held  also,  that  no  mandamus  would 
lie  to  compel  the  sessions  to  proceed 
to  hear  the  appeal.  Regina  v.  The 
Inhabitants  of  Cartworlh^  837 

CHOSE  IN  ACTION. 

See  Assignees  (of  Bankrupt). 

CHRISTIAN  NAME. 

See  Demurrer,  3. 
Distringas,  4. 

Y  Y  Y  D.  &  L. 


porate,  unaer  tne  ds#  ueo.  o,  c.  I'z,  con 

8.   17,  the  declaration  must  describe  ter 

the   plaintiffs  as  churchwardens  and  Jar 

overseers.   IVard  and  Others  v.  Clarke,  pro 

1027  acti 
tioi 

CO-CONTRACTOR    (PAYMENT  v. 
BY). 


See  Pleading,  9. 
CO-PARTNERSHIP. 


Si 


( 

See  Practice,  5.  cog 

he^ 
CO-SURETY.  or 

4  A.  was  indebted  to  B.,  and  in  con-      ^".^ 

:  sideration  that  B.  would  suffer  him  to 

retain  the  debt  in  his  hands  as  a  col-  , 

y  lateral  security,  A.,  together  with  C,      *° 

I  D.  and  E.,  put  his  name  as  surety  for 

B.,  to  a  promissory  note  ;  and  A.  af- 
■  terwards  paid  a  sum  in  respect  of  that 

note,  less  in  amount  than  the  sum  due 
[  from  him  to  B.,  and  remaining  in  his 

hands :  Held,  that  A.  could  not 
maintain  an  action  of  assumpsit  for 
money  paid  to  the  use  of  C,  against 
C,  for  C.*s  proportion  of  the  sum 
which  A.  had  been  compelled  to  pay. 
Goepel  V.  Swinden,  888 


See 


COAL  ACTS  (PENALTY 
UNDER). 

The  sUt.  1  &  2  Wm.  4,  c.  76,  s.  75, 
having  imposed  a  penalty  on  an  omis- 
sion to  fill  up  a  eoisd  certificate,  (to  be 
sent  by  letter  to  the  clerk  of  die  coal 


co: 


COMMITMENT,  &c. 


COMMITMENT,  &c.     1059 


COMMTTMENT(WARRANT  OF). 

See  Bankrupt. 
Perjury. 

1.  A  warrant  of  commitment  which 
recites  a  conviction,  must  shew,  on 
the  face  of  the  recited  conviction,  that 
the  offence  was  one  over  which  the 
committing  magistrate  had  jnrisdic- 
tion.  Therefore,  where  a  commit- 
ment recited  a  conviction  under  the 
7  &  8  Geo.  4,  c.  29,  s.  26,  that  the 
defendant  "  did  unlawfully  kill  and 
carry  away  one  fallow  deer,  the 
property  of  her  Majesty,  Queen  Vic- 
toria, against  the  form  of  the  statute," 
it  was  held  had,  for  not  shewing  that 
the  deer  was  in  some  *'uninclosed  part 
of  a  forest,  chase,  or  purlieu.*'  Re~ 
gina  v.  King,  721 

2.  A  warrant  of  commitment,  with- 
out any  date,  directed  R.  F.  to  he 
imprisoned  **  for  the  period  of  three 
calendar  months  ;*'      Held,  bad. 

On  a  return  to  a  habeas  corpus,  the 
Court  will  not,  at  the  desire  of  the 
committing  magistrates,  direct  or  ad- 
vise the  gaoler  to  substitute  another 
return  for  the  one  proffered  to  be 
made. 

Qucere,  whether  a  conviction,  under 
the  Night  Poaching  Act,  (9  Geo.  4, 
c.  69,  8.  1,)  should  not  state  that  the 
prisoner  entered  or  was  upon  the  land, 
for  the  purpose  of  taking  game  there." 
In  re  Fletcher,  726 

3.  A  warrant  of  commitment,  under 
the  4  Geo.  4,  c.  34,  s.  3,  stated  that 
A.  B.,  a  *'  miner"  contracted  to  serve 
Messrs.  D.  &  Co.,  but  omitted  to 
state  '*in  the  employment  of  a  miner;" 
Held,  bad. 

A  warrant  of  commitment  which 
states,  *'  whereas  complaint  hath  been 
made  unto  me,  &c.,  upon  the  oath  of," 
&c.  •*  And  whereas,  &c.,  I  have  duly 
examined  the  proofs  and  allegations 
of  both  the  said  parties,  &c.,  and  do 
adjudge  the  said  complaint  to  be  true," 
&c.,  without  stating  that  the  exami- 
nation was  upon  oath,  is  bad ;   and 


the  prior  allegation  of  the  complaint 
being  upon  oath,  cannot  be  called  in 
aid  to  cure  the  defect.  Regina  v. 
Lewis  and  Others,  822 

4.  A  contracted  to  serve  H.  and  Co., 
who  were  calico  printers,  as  a  "^design- 
er,"  for  a  term  of  years :  Held,  that 
this  was  an  employment  within  the 
4  Geo.  4,  c.  34,  s.  3. 

The  warrant  of  committal  stated 
that  A.  contracted  to  serve  H.  &  Co. 
*'  as  a  designer,*'  and  that  whilst  he 
was  in  such  service  and  in  the  execu- 
tion of  the  said  contract  he  was  guilty 
of,  &c. :  Held,  that  it  was  not  neces- 
sary to  state  under  which  of  the 
various  classes  of  employment  enu- 
merated in  the  3rd  section,  that  of  a 
"  designer**  came ;  and  that  it  was 
sufficient,  if  the  Court  should  be  of 
opinion  that  a  '*  designer"  was  a  ser- 
vice or  employment  within  that  sec- 
tion.    Ex  parte  Ormrod,  825 

5.  The  return  to  a  writ  of  habeas 
corpus,  set  out  a  warrant  of  commit- 
ment, purporting  to  recite  an  order  of 
quarter  sessions  confirming  a  convic- 
tion under  the  9  Geo.  4,  c.  69,  s.  1, 
(the  Night  Poaching  Act,)  which  ad- 
judged the  offenders  "  to  find  sureties 
by  recognizance  that  each  of  them, 
the  said  H.  R.  and  E.  H.  should  not 
offend  again  for  the  space  of  one  year 
next  following  :  Held,  bad. 

By  the  7th  section  of  the  same  act, 
the  certiorari  is  taken  away,  and  it  is 
also  enacted,  that  "no  warrant  of 
commitment  shall  be  held  void  by 
reason  of  any  defect  therein,  provided 
it  be  therein  alleged  that  the  party  has 
been  convicted,  and  there  be  a  good 
and  valid  conviction  to  sustain  the 
same  ;**  Held,  that  where  the  convic- 
tion was  bad  on  the  face  of  it,  as  ap- 
peared by  its  recital  in  the  warrant  of 
commitment,  it  lay  on  the  party  seek- 
ing to  support  the  commitment,  by 
producing  the  conviction,  to  shew  that 
there  was  a  "  good  and  valid  convic- 
tion to  sustain  the  same."  In  re 
Henry  Reynolds  and  Another,       846 

T  Y  Y  2 
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See  Practice,  2.  as 

Witnesses  (compelling  at-  tl 

TENDANCE  OF). 

COMPUTE,  (RULE  TO). 
See  Rule  to  Compute. 

81 

CONCLUSION  TO  THE  ^^ 

COUNTRY.  ^' 

I  b< 

i.                                          See  Judgment.  cc 

Debt  on  bond  conditioned  to  pay  " 

money  on  demand :  Plea,  no  demand  ;  " 

Replication,  that  there  was  a  demand  f^ 

concluding  to   the    country :    Held^  ^' 

that  the  replication  was  good.     Thorn  ^' 

V.  Jenkins,                                      604  *' 

tl: 

CONFESSION  AND  AVOID-  ^ 

ANCE.  «i 


See  Pleading,  4. 
Trover,  2. 

CONSENT. 

See  Bill  of  Exchange. 
Judge's  Order. 

CONSENT  RULE. 
See  Estoppel,  2. 


oi 


n 
ir 

al 
a< 
ai 
n 

CONSENT.  (RULE  BY).  ^ 

i  See  Rule  of  Court.  ir 

P 
rn'MfiTFiFP  ATinxr  /wamt  n1?^ 


CONSPIRACY. 


CONVEYANCE,  &c     1 061 


at  tbe  theatre  on  the  occasion  of  the 
plaintiff's  performance,  to  hoot,  hiss, 
groan,  and  yell  at  the  plaintiff;  and 
that  they  and  the  said  unknown  per- 
sons, together  with  the  persons  hired 
and  engaged  to  hoot,  &c.,  did  during 
such  performance,  hoot,  hiss,  groan, 
shout,  and  yell  at  the  plaintiff,  whereby 
the  plaintiff  was  obliged  to  discontinue 
his  performance  of  the  character  of 
Hamlet.  Special  damage,  that  the 
said  A.  B.  refused  to  allow  the  plain- 
tiff to  perform  subsequently  as  an 
actor  for  reward,  and  that  the  plaintiff 
was  prevented  from  obtaining  any 
employ mciit  in  his  profession  of  an 
actor. 

Plea,  as  to  the  hooting,  hissing,  &c 
that  the  plaintiff  was  the  proprietor 
and  publisher  of  the  Satirist,  and  was 
in  the  habit  of  publishing  therein  in- 
decent and  obscene  articles  and  libels ; 
that  he  was  a  common  libeller  and 
defamer  for  hire,  and  was  in  the  habit 
of  receiving  money  for  suppressing, 
and  promising  to  suppress,  matter 
defamatory  of  individuals,  and  noto- 
riously gained  his  livelihood  by  these 
dishonest  means,  proceeding  to  justify 
the  hooting,  &c. :  Held,  on  special 
demurrer,  that  the  plea  was  ill,  there 
being  no  justification  of  the  conspi- 
racy, but  of  one  overt  act.  Gregory 
V.  The  Duke  of  Brunswick  and  Ana- 
ther,  518 

2.  In  an  action  on  the  case  in  the 
nature  of  a  writ  of  conspiracy,  the 
plaintiff  obtained  judgment  on  a  de- 
murrer to  a  plea  of  justification,  and 
the  jury  process  was  awarded  tam 
quam.  At  the  trial,  the  address  of 
Uie  counsel  for  the  plaintiff,  and  the 
evidence  given,  were  confined  to  the 
charge  of  conspiracy,  with  a  view  to 
increase  the  damages,  and  the  Judge 
told  the  jury  that  the  plaintiff's  case 
failed,  unless  a  conspiracy  was  pro- 
ved: Held,  no  misdirection,  as, 
although  upon  the  declaration  as 
framed,  either  of  the  defendants  might 
have  been  found  guilty  of  making  a 


disturbance,  it  would  have  been  un- 
fair to  have  submitted  to  the  jury  a 
question  to  which  the  attention  of  the 
defendant's  counsel  had  not  been 
called. 

Held,  also,  the  jury  having  found  a 
verdict  for  the  defendants  upon  the 
general  issue,  that  their  neglect  to 
assess  damages  for  the  plaintiff  upon 
the  demurrer  was  no  ground  for  a 
venire  de  novo,  as  the  Court  would 
pronounce  judgment  upon  the  whole 
record.  Gregory  v.  The  Duke  of 
Brunswick  and  Another^  803 

CONTEMPORANEOUS  MEMO- 
RANDUM OF  AGREEMENT. 

See  General  Issue. 

CONTINUANCE  (OF  ORIGINAL 
ACTION). 

See  Arrest,  1. 

CONTRACT,  ALLEGED. 
(VARIANCE  FROM> 

See  Evidence,  2. 

CONTRACT,  ORIGINAL  (VARY- 
ING TERMS  OF). 

See  General  Issue. 

CONTRACT  IN  WRITING. 
See  Evidence,  3. 

CONTRIBUTION. 

See  Co-surety. 

CONVERSION. 
See  Trover,  1. 

CONVEYANCE. 
See  Married  Woman. 

CONVICTION. 

See  Commitment,(Warrant  of),  2, 5. 


facie  evidence  of  title." 

Section  14,  enacts,  '*  that  a  person 
who  shall  deem  himself  aggrieved  by 
such  entry,  may  apply  to  the  Court 
or  a  Judge  to  expunge  or  vary  it." 
Before  the  act  passed,  the  plain tifif  had 
instituted  proceedings  in  equity  for  an 
alleged  infringement  of  his  copyright, 
and  an  issue  had  been  directed,  where- 
upon the  plaintiff  caused  the  entry  to 
be  made,  and  commenced  the  present 
action. 

Heldt  that  the  defendant  was  en- 
titled to  have  the  entry  expunged,  but 
the  Court  discharged  the  rule  for  that 
purpose,  on  the  plaintiff  undertaking 
not  to  use  the  entry  as  evidence  at 
the  trial. 

Semble,  that  there  is  no  power  to 
restore  such  entry  when  once  ex- 
punged. 

The  defendant  was  allowed  to  plead 
(inter  alia),  that  the  plaintiff  was  not 
the  proprietor  of  the  copyright  at  the 
time  of  committing  the  grievance,  and 
also  that  he  was  not  the  proprietor  of 
the  copyright  when  the  said  books 
were  printed.      ChappeU  v.  Purday, 

458 

CORPORATION. 
See  Banking  Co-partnership,  1. 


CORPSE  (REFUSAL  TO  BURY). 
Pbohibji 

COSTS. 


■  I 

ij  See  Prohibition. 

'i 


COSTS. 


COSTS. 
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in  support  of  the  general  issue  as  well 
as  of  the  special  pleas.  Nicholson 
and  /Another  v.  Dyson,  277 

4.  Where  a  trial  is  rendered  abor- 
tive by  the  misconduct  or  failure  of 
the  jury,  and  the  cause  is  tried  a  se- 
cond time,  the  successful  party  is  not 
entitled  to  the  costs  of  the  first  trial. 
Brown  v.  Clarke^  409 

5.  Quaere,  whether  the  19th  sec- 
tion of  the  5  &  6  Vict.  c.  122  (which 
gives  the  defendant  costs  in  case  the 
plaintiff  shall  not  recover  the  amount 
for  which  he  filed  an  affidavit  of  debt 
under  that  act,  if  it  shall  appear  to 
the  Court  that  he  had  not  reasonable 
or  probable  cause  for  making  an  affi- 
davit to  that  amount),  applies  to  a 
case  referred  to  arbitration. 

In  an  action  for  work  and  labour, 
the  plaintiff  by  his  particulars,  claimed 
a  balance  of  72/.  Os,  Sd.^  and  filed  an 
affidavit  of  debt  under  the  5  &  6  Vict. 
c.  122,  for  that  amount.  The  de- 
fendant pleaded  a  set-off,  and  the 
cause  having  been  referred  to  an  arbi- 
trator, the  defendant  abandoned  his 
set-off,  and  rested  his  defence  on  the 
badness  of  the  work  and  materials. 
The  arbitrator  awarded  to  the  plain- 
tiff 25/.  :  Held,  that  defendant  was 
not  entitled  to  costs  under  the  19th 
section  of  the  5  &  6  Vict.  c.  122. 
Higginson  v.  Broadhurst,  490 

6.  Where  the  plaintiff  brought  an 
action  on  a  judgment  recovered  in  an 
inferior  Court,  this  Court  refused  to 
allow  him  costs,  notwithstanding  the 
defendant  had  pleaded  a  false  plea. 
Hanmer  v.  White,  053 

7.  Declaration  on  a  bond  condi- 
tioned to  pay  600/.  at  the  end  of  seven 
years,  not  then  elapsed,  and  interest 
half-yearly  in  the  meantime  ;  but  no 
clause  that  on  failure  of  payment  of 
interest,  the  principal  should  become 
due.  The  declaration  set  out  the  con- 
dition, and  stated  a  breach  in  non- 
payment of  interest.  The  defendant 
pleaded  usury,  which  the  plaintiff  de- 
nied.    The  defendant  obtained  a  ver- 


dict and  judgment:  Held,  that  the 
defendant  was  not  entitled  to  the  ex- 
penses of  witnesses  whom  he  had 
ready  to  prove  payment  of  interest, 
and  of  part  of  the  principal  sum  due. 
Where  the  plaintiff  afterwards  ob- 
tained a  rule  for  judgment  non  obstante 
veredicto,  which  was  discharged  gene- 
rally :  Held,  thedefendant  was  entitled 
to  the  costs  of  shewing  cause  against 
the  rule.     Hodgkinson  v.  Wyait,   668 

8.  Where  costs  are  in  the  discretion 
of  the  Court,  they  will  follow  the 
general  rule  of  giving  costs  to  the 
party  succeeding,  and  there  must  be 
peculiar  circumstances  to  restrain  the 
application  of  the  rule. 

Where,  therefore,  theplaintiff  bought 
an  advowson,  and  the  defendant  lands 
in  the  same  parish,  under  the  same 
conditions  of  sale,  in  which  the  land 
was  described  as  tithe  free,  but  sub- 
ject to  a  modus  not  exceeding  ten 
shillings,  and  the  defendant,  in  answer 
to  a  claim  for  tithes,  set  up,  first,  a 
modus  of  65.  %d,,  and  afterwards  a 
modus  of  six  shillings :  Held,  the 
latter  modus  having  been  established 
by  the  verdict  of  a  jury,  per  Coltman, 
Erskine,  and  Maule,  J.s,  dissentienie, 
Tindal,  C.  J.,  that  the  defendant  was 
entitled  to  costs  under  the  stat.  6  &  7 
Wm.  4,  c.  71,  s.  46.  Barker  v. 
Birch,  816 

9.  After  a  case  stood  for  trial,  and 
was  made  a  remanet,  the  plaintiff  ob- 
tained leave  to  amend  his  declaration 
and  particulars,  the  defendant  to  be 
at  liberty  to  plead  de  novo.  To  the 
amended  declaration,  the  defendant 
paid  money  into  Court,  which  the 
plaintiff  took  out:  Held,  that  the 
plaintiff  was  not  entitled  to  the  costs 
of  preparing  for  the  trial.  Wilton  v. 
Snook,  964 

10.  The  allowance  of  the  costs  of 
copies  of  a  short-hand  writer's  notes, 
and  of  what  parts  of  them,  is  a  matter 
for  the  exercise  of  the  Master's  dis- 
cretion ;  and  he  is  not  bound  by  the 


COSTS  OF  THE  DAY. 

In  an  affidavit  in  support  of  a  rule 
Dial  for  costs  of  the  day  for  not  pro- 
ceeding to  trial,  it  is  sufficient  to  state 
the  joinder  of  issue,  notice  of  trial, 
and  default  of  plaintiff,  without  shew- 
ing that  any  costs  were  incurred  by 
the  defendant.     Powell  v,  James, 

415 

COSTS  OF  MANDAMUS. 
See  Affidavit,  3. 

COSTS  (SECURITY  FOR). 

See  Prochein  Amy,  2. 
Security  for  Costs. 

COSTS    (SUGGESTION   TO  \ 

DEPRIVE).  3, 

See  Court  of  Requests*  Acts.  ^^ 

St 

COSTS  (TAXATION  OF).  ^ 

IT 

A  defendant's  costs  may  come 
within  the  spirit,  though  they  are  not 
within  the  terms,  of  the  directions  to 
taxing  officers,  Hil.  Vac.  4  Wm.  4  ; 
and  the  Master  may  therefore,  use  his 
discretion,  in  taxing  the  defendant's 
costs,  on  the  reduced  or  the  ordinary 
scale.  ac 

In  an  action  hrought  to  recover  the  a 
sum  of  5/.,  as  a  fine  payable  on  the  to 
admission  of  the  defendant  as  a  re-      a( 

nminHpr-mfln     fn    rnnvholH     nn>mifUHi.        It 
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21.  15*.,  but  recovered  a  verdict  for 
1/.  6 J.  id,,  the  residue:  Held;  that 
the  cause  of  action  having  arisen  in 
the  county  of  Middlesex,  and  the 
debt  being  reduced  below  40/.,  the  de- 
fendant was  entitled  to  enter  a  sug- 
gestion upon  the  roll,  to  entitle  him 
to  double  costs  of  suit ;  and  that  his 
right  to  do  so  was  not  affected  by  the 
position  of  the  plaintiff  as  executrix, 
nor  by  her  ignorance  of  the  bank- 
ruptcy of  the  defendant,  nor  by  the 
circumstance  of  the  bankruptcy  not 
having  been  put  in  issue.  StUwell  v. 
Bracher,  231 

COUNTY  PALATINE. 
See  Attorney,  5. 

COURT    OF    COMMON   PLEAS 
(LANCASTER). 

See  New  Trial,  2. 

COURT  FEES. 

A  defendant  brought  up  by  habeas 
to  be  charged  in  execution  tendered 
the  amount  of  debt  and  costs :  Held, 
that  he  was  entitled  to  be  discharged 
out  of  custody  without  payment  of 
the  Court  fees  in  respect  of  the  writ. 
Dabzell  v.  Cullen,  448 

COURT  OF  REQUESTS'  ACTS. 

1 .  The  Brighton  Court  of  Requests'  , 
Act,  (3  Vict.  c.  x.,  s.  24,)  provides 
that  it  shall  not  be  lawful  for  any 
plaintiff  to  divide  any  cause  of  action 
into  two  or  more  suits  for  the  purpose 
of  bringing  the  same  within  the  juris- 
diction of  the  Court,  but  that  any 
plaintiff  having  a  cause  of  action 
above  the  value  of  15/.,  may  sue  for 
15/.,  and  abandon  the  excess  :  Held, 
that  a  plaintiff  having  demands  for 
the  price  of  a  horse,  for  goods  sold 
and  delivered,  and  for  rent,  against 
the  defendant,  was  entitled,  after  hav- 
ing sued  for  and  recovered  15/.  in  re- 


spect of  the  horse,  by  plaint  in  the 
county  Court,  to  maintain  his  action 
in  the  superior  Court  for  the  residue 
of  his  claim  ;  for  that  the  three  causes 
of  action  were  distinct,  and  that  there 
had  been  no  division  of  them  for  the 
purpose  of  bringing  them  within  the 
jurisdiction  of  the  Court,  or  any  aban- 
donment of  the  excess  over  the  15/. 
recovered  in  that  Court.  Neale  v, 
SUU,  163 

2.  The  Lincoln  Court  of  Requests 
has  jurisdiction  to  determine  all  dis- 
putes and  differences  between  party 
and  party,  for  any  sum  not  exceeding 
5/.  The  plaintiff  sued  in  debt,  for 
5/.  0*.  4rf.,  and  at  the  trial  before  the 
under-sheriff,  the  jury  gave  a  verdict 
for  4/.  I9s.  Ad,,  and  Is,  damages : 
Held,  that  the  action  was  properly 
brought  in  the  superior  Court,  and 
that  the  amount  was  not  recoverable 
in  the  Court  of  Requests,  for  that  the 
aggregate  amount  of  debt  and  damages, 
and  not  the  debt  only,  formed  the 
matter  in  difference,  and  that  the  de- 
fendant therefore  was  not  entitled  to 
enter  a  suggestion  to  deprive  the 
plaintiff  of  costs.  Broadhurst  v. 
Groundsell,  229 

3.  A  Court  of  Requests*  Act,  re- 
quired notice  of  .action  for  any  matter 
done  in  pursuance  of  it,  and  provided 
that  if  an  action  be  brought  without 
notice,  a  verdict  should  be  found  for 
defendant,  and  upon  such  verdict,  he 
should  and  might  recover  treble  costs. 
In  trespass  for  a  matter  done  under 
the  act,  the  defendant  pleaded  the  gen- 
eral issue  by  statute,  and  the  plaintiff 
having  failed  to  prove  a  notice  of  action, 
a  verdict  was  found  for  defendant,  no 
evidence  having  been  offered  on  his 
part :  Held,  that  he  was  entitled  to 
treble  costs,  and  that  a  suggestion  was 
unnecessary.  Forman  v.  Dawes  and 
Another,  299 

4.  The  Sandwich  Court  of  Re- 
quests' Act,  (47  Geo.  3,  c.  xxxv.,) 
which  contains  a  clause,  declaring  that 
it  shall  be  deemed  a  public  act,  en- 


Wight  Court  of  KequeaU'  Act,  (46  ha 
Geo.  3,  c.  IxTi.,)  may  be  made  after  tic 
judgment  by  default,  and  it  is  suffi-  co: 
cient,  if  the  affidavits  in  support  of  it  as 
shew  that  the  defendant  resided  with- 
in the  Isle  of  Wight,  and  was  sued  th( 
for  a  debt,  though  it  does  not  allege  T( 
that  he  was  liable  to  be  summoned  to  nu 
the  Court  of  Requests,  or  that  the  2S 
debt  was  not  one  excepted  from  the  si( 
jurisdiction  of  the  commissioners,  th 
Burbidge  y.  Marvin,                      605  2*1 

6.  Under  the  Court  of  Requests'  ui 
Acts,  the  sum  recovered  by  verdict,  th 
and  not  the  amount  claimed,  is  to  be  sn 
considered  the  debt  in  dispute.  Fair-  br 
Inrau  V.  PettU,                               622  in 

7.  A  suggestion  cannot  be  entered  su 
on  the  roll  to  deprive  a  plaintiff  of  B 
costs  under  the  Boliiigbroke  and  Horn- 
castle  Court  of  Requests'  Act,  (47  so 
Geo.  3,  sess.  2,  c.  78,)  on  the  ground  gc 
that  the  defendant  is  a  person  of 
••  trading^'  within  the  jurisdiction  of  A 
that  Court,  unless  such  a  personal  to 
trading  be  shewn  as  implies  actual  pi 
residence  within  the  jurisdiction  at  it 
the  time  of  action  brought.  w 

An  action  of  trover  having  been  w 

brought  in  this  Court,  against  two  de-  Im 

fend^ts,  on  a  joint  conversion,  one  su 

only  of  whom  might  have  been  sued  of 
in  the  said  Court  of  Requests,  the 
other  not  being  within  its  jurisdiction: 

Held,  that  the  action  had  been  rightly  ^ 
brought  in  the  superior  Court,  and 
that  the  plaintiff  was  entitled  to  his 
costs    as    affainst    both    defendants. 


CUSTODY,  &c. 
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not  be  pleaded;  the  Jadge  of  any 
other  Court  being  bound,  upon  due 
proof  of  residence,  to  nonsuit  the 
plaintiff,  unless  he  certify  that  there 
was  a  probable  cause  of  action  for  5^ 
or  more,  or  that  the  freehold  or  title 
to  lands  or  tenements  principally  came 
in  question  at  the  trisd.  Hildyard  v. 
Webster^  950 

COVENANT. 

See  Abatement  (Plea  in),  I. 
Plea  (Issuable),  2. 
Pleading,  6. 

COVERTURE. 

See  Abatement  (Plea  in),  2. 
Feme  Coverte. 

CREDIT  (GIVING). 
See  Particulars  of  Demand,  2. 

CROWN  DEBTOR. 
See  Extent  (in  Chief). 

CROWN  (SUIT  OF  THE). 
See  Interpleader  Act,  2. 

CUSTODY   (DISCHARGE    OUT 
OF). 

See  Extent  in  Chief. 

Interim  Order  of  Protection. 
Insolvent  Debtors*  Act,  1,  2, 

3.  4,  5. 
Supersedeas. 

The  Court  will  not  discharge  out  of 
custody,  a  defendant  in  execution  on 
a  judgment,  upon  affidavit  that  the 
plaintiff  has  in  his  hands  money  of  the 
defendant's  exceeding  the  amount  of 
the  judgment.    Cooke  v.  Crofts^    360 

CUSTODY,  (DISCHARGE  OF 

DRAWER  OUT  OF),  WITH 

PLAINTIFF'S  CONSENT. 

See  Bill  of  Exchange. 


CUSTODY  (PARTY  IN). 
See  Practice,  7. 

CUSTOMS  (BOARD  OF). 
See  Interpleader  Act,  2. 

DAMAGES. 

See  Certificate  of  Arbitrator,  3. 
Conspiracy,  2. 
Costs,  2. 

Nuisance  (Public). 
Pleading,  14. 
Reduction  of  Damages. 
Writ  of  Inquiry. 

To  an  action  for  false  imprisonment, 
the  defendant  pleaded  a  justification 
that  the  plaintiff  had  committed  felony. 
At  the  trial,  the  defendant's  counsel 
abandoned  the  plea,  and  exonerated 
the  plaintiff  from  the  charge :  Held^ 
that  the  fact  of  putting  such  a  plea  on 
the  record  was  properly  taken  into 
account  in  estimating  the  damage. 
Warwick  s,  Foulkes,  638 

DAMAGES  (ASSESSMENT  OF). 
See  Award,  6. 

DAMAGES   (ASSESSMENT    ON 
DEMURRER). 

See    Demurrer    (Assessment     of 
Damages  on). 
Writ  of  Trial,  1. 

DAMAGES  (GENERAL  ASSESS- 
MENT OF). 

See  Venire  de  Novo. 

DATE. 
See  Affidavit,  2. 

DE  BONIS  ASPORTATIS. 

See  Pleading,  5. 
Trespass.  1,  3. 

DE  IDENTITATE  NOMINIS. 
See  Trespass,  4. 


amounted  to  the  general  issue. 

Quoere,  whether  de  injuria,  can  be 
replied  in  an  action  of  debt.  PeUtf  v. 
RosCf  601 

2.  To  an  action  on  a  promissory 
note  by  an  indorsee  against  the  maker, 
the  defendant  pleaded,  that  the  note 
was  given  as  a  collateral  security  for 
the  payment  of  a  bill  of  exchange, 
upon  an  agreement  that  the  note 
should  not  be  negotiated,  and  that  the 
defendant  had  paid  the  bill  of  ex- 
change, of  all  which  the  plaintiff  had 
notice.  The  plaintiff  having  replied 
de  injuria:  Held,  upon  special  de- 
murrer, that  the  replication  was  good. 
Gibbons  v.  MoUram,  810 

3.  The  replication  de  injuria,  is 
applicable  to  debt  as  well  as  assumpsit. 

To  debt  by  payee  against  maker  of 
a  promissory  note,  the  defendant 
pleaded  that  he  was  induced  to  make, 
and  did  make  the  note  by  means  of 
the  fraud,  covin,  and  misrepresenta- 
tion of  the  plaintiff:  Heldy  that  de 
injuria,  was  a  good  replication .  Cooper 
y.  Garbett,  969 


DEATH. 

See  Judgment,  (Entry  of). 

DEATH  OF  PLAINFIFT. 
See  Attorney,  1. 


DEMURRER. 


DEMURRER. 
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DEMURRER. 

See  Bill  of  Exchange. 

Consideration,  (Want  of). 

Conclusion  to  the  Country. 

Conspiracy,  1. 

Judgment. 

Pleading. 

Plea,  (Conclusion  of). 

Rule  of  Court. 

Scire  Facias. 

Scotch  Law. 

Trespass,  2. 

Trover,  2. 

1.  To  assumpsit  for  money  lent, 
the  defendant  pleaded,  that  the  plain- 
tiff, the  defendant,  and  other  persons  did 
illegally  associate  together  in  a  certain 
illegal  project  and  undertaking,  tend- 
ing to  the  common  grievance  of  the 
subjects  of  the  Queen  ;  that  the  plain- 
tiff, the  defendant,  and  others  did  act 
as  a  corporate  body,  and  pretend  to 
be  a  trading  corporation,  and  did  also 
pretend  to  raise  and  transfer  stock, 
and  to  assign  and  transfer  shares  in 
such  stock,  without  legal  authority, 
&c.,  and  the  plaintiff  well  knowing 
the  premise,  for  the  furthering  and 
countenancing  of  such  illegal  under- 
taking, lent  and  advanced  the  money 
in  the  declaration  mentioned,  and 
that  the  defendant  applied  the  same 
with  the  privity  and  assent  of  the 
plaintiff,  for  furthering  and  aiding  the 
association  :  Replication,  that  the 
plaintiff,  defendant,  and  other  persons 
did  not  associate  together  in  the  said 
undertaking,  and  did  not  act  and  pre- 
tend, modo  et  forma ;  that  the  money 
was  not  lent  to  the  defendant,  nor 
received  by  him  for  the  purpose  al- 
leged ;  nor  was  the  same  with  the 
privity  and  assent  of  the  plaintiff,  laid 
out  and  applied,  modo  et  forma  : 
Heldf  upon  demurrer,  that  the  plea 
was  bad,  for  that  it  did  not  sufficiently 
state  any  illegal  association  to  have 
been  formed,  nor  any  illegal  mode  or 
means  by  which  the  association  had 
pretended  to   act  as  a  corporation  : 


Semblct  that  the  replication  was  bad 
for  duplicity,  in  putting  in  issue  the 
several  matters  stated  in  the  plea. 

To  an  action  of  assumpsit  for  money 
lent,  the  defendant  pleaded  that  the 
money  was  lent  by  the  plaintiff  to  the 
defendant  for  the  purpose  of  carrying 
on  a  trading  co-partnership  before 
then  entered  into,  and  the  same  was 
then  expended  by  the  defendant  in 
and  about  the  co-partnership,  and  the 
carrying  on  thereof;  and  after  the 
money  was  so  lent,  the  plaintiff  became 
a  member  of  the  said  co-partnership, 
and  received  divers  sums  of  money  on 
account  of,  and  for  the  use  of  the  co* 
partnership ;  that  divers  complicated 
accounts  then  arose  between  the 
plaintiff  and  defendant  in  respect  of 
the  co-partnership,  which  accounts 
included  the  sum  in  the  declaration 
mentioned,  and  that  the  accounts  had 
not  been  settled  :  Held,  bad,  on  gene- 
ral demurrer. 

Where  a  defendant  demurs  to  a 
replication,  and  the  plaintiff  delivers 
to  the  Judge's  clerk  points  for  argu- 
ment, impugning  the  pleas,  it  is  the 
duty  of  the  defendant  to  obtain  such 
points  from  the  Judge's  clerk,  and  if 
the  defendant  fail  to  do  so,  the  Court 
will,  upon  argument,  nevertheless 
hear  the  plaintiff's  objections  to  the 
pleas,  although  the  defendant  was  not 
previously  aware  of  such  objections. 
Garrard  v.  Hardey,  51 

2.  Where  to  a  declaration  by  the 
indorsee  against  the  acceptor  of  a  bill 
of  exchange,  the  defendant  pleaded, 
that  he  had  accepted  the  bill  for  the 
accommodation  of  G. ;  and  that  after 
it  had  become  due,  the  plaintiff  had 
agreed  to  accept  from  G.  another  bill 
in  satisfaction  of  the  bill  mentioned 
in  the  declaration,  and  also  the  de- 
posit of  certain  deeds  as  a  collateral 
security ;  that  the  fresh  bill  was 
given,  and  the  deposit  made,  and 
that  the  plaintiff  detained  the  bill  in 
the  declaration  mentioned,  against 
the  will  of  G.,  and  in  fraud  of  the  de- 


acceptor,  lae  ueuiarauoa  aiiegea  inai 
"  one  J.  Bankes/*  made  his  bill,  &c., 
and  the  defendant  demurred  thereto, 
on  the  grounds  that  the  Christian 
name  of  Bankes  ought  to  have  been 
set  out  in  fiill,  or  that  it  should  have 
been  alleged  that  he  was  designated 
by  the  initial  letter  only  in  the  ori- 
ginal instrument,  the  Court  set  aside 
the  demurrer  as  frivolous.  Braith- 
watte  V.  Harrison,  210 

DEMURRER,  (ASSESSMENT 
OF  DAMAGES  ON). 

See  Damages,  (Assessment  of,  on 
Demurrer). 

DEMURRER  BOOKS. 

See  Paper  Books. 

Where  the  plaintiff,  upon  the  de- 
fendant's default,  delivers  copies  of 
the  demurrer  books  to  the  Judges,  he 
is  entitled  to  judgment,  unless  the 
defendant  appears  and  pays  for  his 
half  of  the  paper  books.  WiUon  v. 
Scarlett^  810 

DEMURRER  (FRIVOLOUS). 

1.  A  defendant  having  demurred 
to  a  declaration  by  indorsee  against 
maker  of  a  promissory  note,  payable 
by  two  instalments,  with  a  proviso 
that  the  whole  amount  should  be 
payable  on  de&ult  made  in  payment 
of  any  part  of  the  first  instalment ; 
the  Court  refused  to  set  aside  the  de- 


DISTRINGAS. 

pleaded,  that  he  has  done  so  merely 
to  avail  himself  of  the  provisions  of 
the  6  &  7  Vict  c.  85,  which  remove 
the  incompetency  of  interested  wit- 
nesses ;  but  which  by  the  Srd  section, 
do  not  apply  "  to  any  suit,  action,  or 
proceeding  brought  or  commenced 
before  the  passing  of  the  act.**  Pott 
and  Others,  Assignees,  v.  Hirst,    910 

DISTRESS. 

See    Rent,    (Removal    of    Goods 
WITHOUT  Paying). 

DISTRINGAS. 

1.  An  application  to  set  aside  a 
distringas  to  compel  an  appearance, 
must  be  made  within  eight  days  from 
the  execution  of  the  writ.  Alexander 
V.  Smith,  467 

2.  The  Courts  will  not,  in  future, 
allow  an  appearance  to  be  entered  for 
a  defendant,  unless  there  has  been  a 
personal  service  of  the  writ.  Goggs 
V.  Lord  Huntingtower,  599 

3.  In  order,  after  a  distringas,  to 
enter  an  appearance  for  a  defendant 
who  is  in  confinement  as  a  lunatic, 
the  notice  at  the  foot  of  the  dis- 
tringas should  be  explained  to  the 
keeper.     SpiUer  v.  Benson^  650 

4.  Where  the  defendant's  Christian 
name  is  unknown,  and  due  efbrts 
have  been  made  to  ascertain  it  without 
success,  the  Court  will  grant  a  dis- 
tringas to  compel  an  appearance,  with 
a  blank  led  for  the  Christian  name. 
Fleming  v.  Slater,  696 

5.  Two  calls  are  sufficient  on  a 
motion  for  a  distringas.  Gregory  and 
Others  v.  Eastahrook,  881 

6.  On  a  motion  for  a  distringas  to 
compel  an  appearance,  it  must  appear 
upon  the  affidavits,  in  what  county 
the  defendants  reside,  otherwise  the 
Court  cannot  know  to  whom  to  direct 
the  writ  of  distringas.  BuU  v.  Falke- 
ner  and  Others,  913 


EJECTMENT. 


1071 


DISTRINGAS  JURATORES, 
See  Ejectment,  4. 

DOCKET. 
See  Bankruptcy. 

DOCUMENT. 
See  Inspection  of  Document. 

DRAWING  UP  RULE. 
See  Practice,  3. 

DUPLICITY. 

See  Demurrer,  1. 
Pleading,  10. 

DURESS. 
Where  during  the  imprisonment  of 
a  person  he  employed  an  attorney  to 
conduct  an  application  for  his  dis- 
charge by  the  Insolvent  Court,  and 
the  attorney  refused  to  proceed  until 
he  had  signed  a  promissory  note, 
which  he  did,  under  protest ;  and 
after  the  discharge  of  the  prisoner,  an 
action  was  brought  upon  the  note  in 
the  name  of  the  clerk  of  the  attorney, 
who,  it  was  sworn,  was  believed  not 
to  be  interested  in  it,  the  Court  re- 
fused to  grant  a  rule  calling  upon  the 
attorney  to  give  up  the  note,  upon 
the  ground  of  its  having  been  obtained 
by  duress  and  fraud.  Watts  v. 
Blayney,  203 

EJECTMENT. 

See  Abcendbobnt,  1. 
Estoppel,  2. 
Vabiance. 

1 .  Where  the  defendant  in  posses- 
sion of  premises,  which  formed  the 
subject  of  an  action  of  ejectment,  had 
quitted  the  premises,  and  could  not  be 
found,  and  it  was  believed,  had  gone 
to  America,  and  service  of  the  decla- 
ration and  notice  was  effected  on  the 
premises,  upon  a  person  who  appeared 


115  ^vin 

2.  Where  the  service  of  the  decla-  Tern 
ration  and  notice  was  effected  on  a  and 
servant  of  the  tenant  in  possession,  on  date, 
the  premises,  and  the  day  af^er  the  Tern 
commencement  of  Term,  the  tenant 
consented  that  the  service  should  be  ?• 
sufficient,  and  at  the  time  the  tenant  part 
had  the  declaration  and  notice  in  his  covei 
hands,  but  he  had  not  admitted  that  and  i 
the  papers  reached  him  before  Term  ;  the  si 
the  Court  granted  a  rule  nisi  for  judg-  tiff  is 
ment  against  the  casual  ejector.  Doe  part 
dem.  MiddUton  v.  Roe,                  149  poss< 

3.  Upon  the  trial  of  an  action  of  dem, 
ejectment,  brought  under  the  4  Geo.  8. 
2,  c.  28,  8.  2,  it  is  essential  that  the  dara 
lessor  of  the  plaintiff  shall  prove  the  "  Jol 
date  and  the  fact  of  the  service  of  the  and  ' 
declaration  in  ejectment.  Doe  dem.  on  tl 
Gooeh  y.  Knowles,                         198  M. : 

4.  In  ejectment  for  a  house  and  mate 
land,  it  appeared  at  the  trial  that  the  Anot 
house  was  held  for  a  term  which  was  9. 
unexpired  at  the  time  of  the  demise  clara 
laid  in  the  declaration.  The  defendant  the  i 
had  entered  into  the  common  consent  Tern 
rule,  and  a  general  verdict  was  found  him  < 
for  the  plaintiff :  Held,  that  he  was  had 
entitled  to  retain  the  verdict,  but  that  the  d 
the  execution  should  be  confined  to  said 
such  part  as  the  lessor  of  the  plain-  Roe, 
tiff  haid  a  right  to  enter.  10 

In  the  writs  of  venire  and  distringas  com[ 

juratores,  the  cause  was  entitled.  Sir  tenai 

S.  Davennort.  Knt..  ^instpjiH  of  Jnhn  mvm 


ERROR,  (COURT  OF). 


EVIDENCE. 


1073 


pany  were  believed  to  be  joint-tenants 
of  the  land  in  question.  Doe  dem. 
V.  Roe,  873 

11.  The  Coart  refused  a  rule  nisi 
for  judgment  against  the  casual  ejec- 
tor, the  declaration  being  entitled  in 
the  Exchequer,  and  the  notice  re- 
quiring the  tenant  to  appear  in  the 
Court  of  Common  Pleas.  Doe  dem. 
Phillips  Y.  Roe,  915 

12.  After  verdict  for  the  lessors  of 
tbe  plaintiff,  and  a  new  trial  granted, 
the  Court  allowed,  upon  payment  of 
costs,  a  new  demise  to  be  added  to  the 
declaration,  upon  an  affidavit,  stating 
that  it  would  not  affect  the  merits  of 
the  question  ;  the  lessors  of  the  plain- 
tiff agreeing  that  any  evidence  for  the 
defendant  admissible  under  the  former 
should  also  be  admissible  under  the 
new  demise.  Doe  dem.  Bacon  and 
Another  v.  Brydges,  954 

EMBEZZLEMENT    (COM- 
POUNDING). 

See  Wabbant  (op  Attorney),  5. 

ENLARGING  RULE. 
See  Affidavit  (Jurat  of),  3. 

ENROLMENT. 
See  Pleadiho,  17. 

ENTRY  (ERASURE  OF). 
See  Order  of  Removal,  3. 

ENTRY  (NUNC  PRO  TUNC). 

See  Bankiitq  Co-partnership,   2. 
JoDOiiENT  (Entry  of). 

ERASURE  OF  ENTRY. 
See  Entry,  (Erasure  of). 

ERROR  (AMENDABLE). 
See  Writ  of  Trial,  2. 

ERROR    (COURT   OF). 
See  Amendhent,  2. 

VOL.  I. 


ERROR  (WRIT  OF). 
See  Amendment,  2. 

ESTOPPEL. 
See  Order  of  Removal,  2. 

1.  Where  a  rule  to  set  aside  an 
award  was  enlarged  from  E.  T.  to 
T.  T.,  upon  the  term  that  all  affidavits 
to  be  used  in  showing  cause  should 
be  filed  four  days  before  commence- 
ment of  the  latter  Term,  and  on  show- 
ing cause,  it  was  sought  to  object  to 
the  reading  of  affidavits,  on  the  ground 
that  they  had  not  been  duly  filed ;  it 
was  held,  that  the  party  seeking  to 
raise  the  objection  was  estopped  fk'om 
doing  so,  by  having  taken  office  copies 
of  the  affidavits  objected  to. 

Where  in  such  a  case  it  is  sought  to 
read  affidavits  not  duly  filed,  a  sub- 
stantive motion  for  leave  to  do  so 
must  be  made  to  the  Court.  Re 
James  Mackay  and  Others,  206 

2.  Where  a  defendant  in  ejectment, 
was  described  in  the  consent  rule  as 
''landlord,"  but  it  appeared  at  the 
trial  that  he  defended  as  owner  of  the 
premises :  Held,  that  he  was  not 
precluded  from  shewing  that  a  third 
party  was  tenant  to  the  lessor  of  the 
plaintiff.  Doe  dem.  Fellowes  and 
Others  v.  Alford,  470 

ESTREATED  RECOGNIZANCE. 
See  Practice,  7. 

EVIDENCE. 

See  Ejectment,  3. 
Estoppel,  2. 
General.  Issue. 
Redoction  of  Damages. 
Replevin. 
Stamp,  1. 

1.  To  an  action  of  trespass  for 
false  arrest,  brought  against  the  she- 
riff by  the  plaintiff,  in  the  name  of 
F.  W.  F.,  the  defendant  pleaded  a 


z  z  z 


D.  &  L. 


as  F.  W.  F.,  sued  as  F.  F. :  Held, 
that  the  plea  of  justification  was  sup- 
ported by  the  production  of  the  writ, 
and  of  evidence  of  the  identity  of 
F.  W.  F.  and  F.  F.,  and  that  the  is- 
sue of  the  identity  of  the  plaintiff  and 
the  defendant  in  the  former  action 
was  sufficiently  raised  by  the  plea, 
without  any  averment  that  the  plain- 
tiff was  known  by  one  name  as  well 
as  the  other;  and  that  the  plaintiff 
having  omitted  to  take  advantage  of 
the  misnomer  in  the  first  action,  had 
precluded  himself  from  raising  any  ob- 
jection, on  the  ground  of  the  mis-state- 
ment of  his  name  in  the  writ.  Fisher 
V.  Magnay  and  Another,  40 

2.  A  declaration  alleged  that  in 
consideration  that  the  plaintiff  would 
buy  of  the  defendant  a  certain  horse, 
"  at  and  for  a  certain  price  or  sum,  to  Wit, 
the  sum  of  56/.  16^. ;"  the  defendant 
promised  the  plaintiff  that  the  horse 
was  sound.  The  contract  proved  was, 
that  the  defendant  was  to  receive  55/. 
in  cash,  and  a  pair  of  trousers  of  the 
value  of  1/.  16«. :  Held,  no  variance. 
Saxhy  v.  Wilkin,  281 

3.  A  declaration  alleged  that  the 
plaintiff  recovered  a  judgment  against 
R.  S.,  and  sued  out  thereon  a  ca.  sa., 
directed  to  the  Sheriff  of  Middlesex  ; 
that  the  sheriff  by  virtue  thereof, 
duly  took  and  arrested  R.  S.  by  bis 
body*  and  that  whilst  R.  S.  was  so  in 
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and  value  of  an  engine,  and  other 
goods  sold  and  delivered,"  but  that 
the  proper  form  of  count  was  for 
work,  labour,  and  materials,  or  for 
erecting  and  constructing  an  engine. 
Semble^  that  the  Judge  at  the  trial 
might  have  amended  the  record,  by 
inserting  such  a  count.  Clarke  and 
Others  v.  Bulmer  and  Others,        367 

6.  A  declaration  on  a  bill  of  ex- 
change, alleged  that  the  bill  was  drawn 
by  S.  S.,  and  made  payable  "  to  S.  S. 
or  order." 

The  bill  on  being  produced,  was, 
'*  pay  to  my  order." 

Held,  no  variance.  Bluett  v.  Mid- 
dleUm^  376 

7*  To  assumpsit  on  a  guarantee,  a 
defence  that  the  instrument  was  al- 
tered whilst  in  the  plaintiffs  posses- 
sion, by  affixing  a  seal  against  the 
defendant's  signature,  cannot  be  given 
in  evidence  under  the  general  issue. 
Davidson,  Public  Officer ^  <^c.,  v. 
Cooper  and  Brassington^  377 

8.  In  an  action  on  a  promissory 
note,  a  defence  that  the  note  has  been 
vitiated  by  alteration,  cannot  be  given 
in  evidence,  under  a  plea  traversing 
the  making  of  the  note,  but  must  be 
spedally  pleaded,  unless  the  allocatur 
is  such  as  to  constitute  substantial 
variance  from  the  note  declared  on,  or 
to  render  a  new  stamp  necessary. 
Mason  v.  Bradley^  380 

9.  In  an  action  on  a  promissory 
note  by  the  treasurer  of  a  friendly 
society,  the  declaration  alleged  that 
the  rules  of  the  society  were  filed 
before  the  making  of  the  promise. 
At  the  trial,  it  appeared,  that  the 
rules  were  not  filed  until  after  the 
making  of  the  note,  but  before  it  be- 
came due :  Heldj  no  variance.  Mar- 
gett  V.  Parkes,  582 

EXAMINATION  ON  OATH. 
See  Commitment  (Warrant  of),  3. 


EXAMINATION  OF  WIT- 
NESSES, (COMMISSION  FOR). 

In  an  action  against  an  executor, 
upon  a  contract  entered  into  by  his 
testator,  the  Court,  on  an  application 
by  the  defendant,  and  upon  payment 
of  the  sum  demanded  into  Court, 
made  absolute  a  rule  for  a  commission 
to  examine  witnesses  at  Bombay, 
although  the  affidavits  did  not  state 
the  names  of  any  of  the  witnesses,  nor 
any  material  facts  which  they  could 
prove.     Cow  v.  Kynnersley,         906 

EXAMINATIONS. 
See  Order  of  Removal,  3. 

EXAMINATIONS  (COPY  OF). 
A  party  committed  to  prison  by  a 
magistrate  for  re-examination  on  a 
charge  of  felony,  is  not  entitled  to  a 
copy  of  the  examinations  under  the  6 
&  7  Wm.  4,  c.  114,  s.  3.  Ex  parte 
Joshua  Fletcher,  896 

EXCEPTION. 
See  Pleading,  2. 

EXCESS  OF  AUTHORITY. 

See  Arbitrator. 
Award,  1. 

EXECUTION. 

See  Court  Fees. 

Custody  (Discharge  out  op). 

Feme  Coverte. 

Tresfass,  3. 

Trespass  por  False  Imprison- 

BiENT. 

Warrant  (op  Attorney),  3. 

EXECUTION  BONA  FIDE 

LEVIED. 

See  Pleadino,  4. 

EXECUTION  FOR  NOMINAL 
DEBT. 

See  Award,  7 
z  z  z  2 


See  Interpleabkr  Act,  2. 

Where  the  agent  of  an  Insurance 
Company,  who  was  indebted  to  them 
for  premiums  and  duties  payable  to 
the  Crown,  filed  his  petition  under 
the  5  &  6  Vict.  c.  116,  and  was  after- 
wards arrested  on  an  extent  in  chief, 
the  Court  refused  to  discharge  him 
upon  affidavit  that  he  was  informed 
and  believed  that  the  Crown  debt  had 
been  paid  by  the  Company,  who  had, 
in  reality,  issued  the  extent.  Regina 
▼.  Bennison,  613 

EXTRA  WORK. 
See  Stamp,  1. 

FALSE  ARREST,  (TRESPASS 
FOR). 

See  Evidence,  1. 

FALSE  IMPRISONMENT. 
See  Trespass  for  Fai^se  Ibiprison- 

BfENT. 

FALSE  PLEA. 
See  Costs,  6. 

FALSE  REPRESENTATION. 
See  Pleadino,  8. 

FALSITY  OF  PLEA, 
See  Plea,  (Issuabis),  3. 


FRIENDLY  SOCIETY  ACTS. 
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fieri  facias,  must  state  the  value  of 
the  goods.     Barton  v.  OiU,  593 

2.  Where  a  writ  of  fi.  fa.  is  de- 
livered to  the  sheriff,  with  directions 
to  suspend  the  execution,  and  in  the 
mean  time  another  writ  is  delivered 
by  another  creditor,  the  sheriff  is 
bound  to  levy  under  the  latter  writ 
in  preference  to  the  former,  although 
the  former  writ  was  not  delivered  with 
any  fraudulent  intent  to  protect  the 
goods  of  the  debtor.  Hunt  v.  Hooper 
and  Another,  626 

FILING  WARRANT  OF  AT- 
TORNEY. 

See  Warrant  op  Attorney,  (Judg- 
ment on). 

FOREIGN  LAND. 
See  Plea,  (Issuabue),  4. 

FOREIGNER. 
See  Interpleader  Act,  I. 

FOREST,  (KILLING  DEER  IN). 
See  Commitment,  (Warrant  op,  I). 

FORGERY. 
See  Inspection  op  Docubient. 

FRAUD. 

See  De  Injuria,  3. 

Demurrer,  (Frivolous),  2. 

Duress. 

Rule  op  Court. 

FRIENDLY  SOCIETY  ACTS. 

See  Eyidence,  9. 

A  society  was  established,  entitled 
"  the  South  Shields  Investment 
Friendly  Loan  Society,"  the  rules 
of  which  were  duly  certified  and 
enrolled,  and  allowed  by  the  justices 
at  Quarter  Sessions  under  the  Friendly 
Society  Acts,  (10  Geo.  4,  c.  56,  and 


4  &  5  Wm.  4,  c.  40.)  There  was  no 
provision  in  the  rules  explaining  the 
object  of  the  formation  of  the  society, 
but  by  rule  7}  certain  subscriptions 
were  to  be  periodically  paid,  and  by 
rule  8,  the  members  of  the  society 
were  to  be  entitled  to  certain  loans  in 
respect  of  each  share  they  held,  "  the 
privilege  of  receiving  the  same  to  be 
by  drawing  lots,  or  in  any  other 
manner  the  committee  might  de- 
termine, on  which  interest  at  5^.  per 
cent  was  to  be  paid.  It  was  sworn 
by  the  affidavits  on  the  part  of  the 
defendants  that  in  actual  practice 
the  loans  were  made  to  the  highest 
bidder. 

Held,  that  the  society  was  not 
within  the  Friendly  Societies*  Acts. 
The  Queen  against  Richard  Short- 
ridge  and  /.    W.   Roxhy,   Esquires^ 

855 

FRIVOLOUS  DEMURRER. 
See  Demurrer,  2,  3. 

GENERAL  ISSUE. 
See  Evidence,  7. 

Where  the  terms  of  a  contract  are 
varied  by  a  contemporaneous  memo- 
randum, a  defence  arising  therefrom 
may  be  given  in  evidence  under  the 
general  issue,  but  if  the  memorandum 
was  made  after  the  original  contract, 
such  defence  must  be  pleaded  specially. 
Heath  and  Others  v.  Durant,         571 

GILBERT'S  ACT. 
See  Guardian  op  the  Poor. 

GIVING  TIME  (TO  DRAWER). 
See  Bnj.  of  Exchange. 

GOODS  SOLD  AND  DE- 
LIVERED. 

See  Evidence,  5. 
Pleading,  15. 


one  ground  of  privilege :  Held,  that 
he  coald  not  avail  himself,  on  a  sab- 
sequent  application  to  this  Court,  of 
another  and  separate  ground,  on  which 
he  might  have  rested  bis  original  ap- 
plication.    FUght  V.  Cook,  714 

GUARDIAN  OF  THE  POOR. 

Where  the  guardian  of  a  township, 
incorporated  under  Gilbert's  Act  (22 
Geo.  3,  c.  83),  signs  a  document  by 
virtue  of  his  office,  he  must  describe 
himself  therein  as  such  guardian  ;  and 
it  is  not  sufficient  that  he  should  sign 
under  the  general  description  of  over- 
seer. Ex  parte  the  Overseers  of  the 
Township  ofHarrdey,  673 

HABEAS  CORPUS. 

See  Banebupt. 

Regobd  of  Inferior  Court. 

HABEAS  CORPUS  (RETURN 
TO). 

See  Commitment  (Warrant  of),  2. 

HABEAS  CORPUS  AD    SATIS- 
FACIENDUM. 

See  Court  Fees. 
Irreoularitt,  3. 

HALES  OWEN  COURT  OF 
REQUESTS'  ACTS. 

See  Court  of  Rbouestb'  Acta.  10. 


INSOLVENT  DEBTORS'  ACT. 

INSOLVENCY. 

See  Bail. 

Prochein  AifT,  2. 

INSOLVENT  DEBTORS'.  ACT. 

See  Irregularity,  3. 

1.  A  prisoner  in  custody  for  twelve 
calendar  months  for  a  debt  under  20^* 
is  entitled  to  his  discharge  under  the 
48  Geo.  3,  c.  123,  notwithstanding 
his  having  applied  for  relief  under  the 
1  &  2  Vict.  c.  110,  to  the  Insolvent 
Court,  and  the  commissioner  having 
adjudged  that  he  should  not  be  en- 
titled to  the  benefit  of  that  act  for 
three  years ;  as  the  operation  of  such 
an  order  is,  not  to  secure  the  impri- 
sonment of  the  applicant  for  that 
length  of  time,  at  all  events,  but  only 
to  prevent  his  obtaining  for  so  long 
the  benefit  of  the  Insolvent  Act. 
Hopkins  v.  Pledger,  1 1 9 

2.  Where  notice  of  a  motion  for  the 
discharge  of  a  defendant  out  of  cus- 
tody, under  the  48  Geo.  3,  c.  123, 
was  served  on  the  3rd  of  June,  and  it 
was  stated  that  the  motion  would  be 
made  on  the  1 2th,  or  so  soon  as  coun- 
sel could  be  heard  (the  rule  of  Court 
requiring  ten  days'  notice),  the  Court 
held  that  the  notice  was  insufficient, 
and  refused  to  grant  an  application 
for  the  discharge  of  the  defendant, 
even  though,  in  fact,  it  was  not  made 
until  the  14th  of  June.  Burley  v. 
WorraU,  145 

3.  The  plaintiff  in  a  suit  being 
dead,  the  Court  allowed  notice  of  ap- 
plication for  defendant's  discharge, 
under  the  48  Geo.  3,  c.  123,  to  be 
served  on  his  son,  who  was  the  at- 
torney in  the  action,  and  who  refused 
to  say  who  was  his  father's  personal 
representative.     Booth  v.  Steer,    374 

4.  An  affidavit  to  obtain  a  prisoner's 
discharge  under  the  48  Geo.  3,  c.  123, 
on  the  ground  that  he  has  lain  in 
prison  for  **  twelve  successive  calendar 
months  next  before  the  time  of  the 
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application,"  need  not  be  sworn  the 
same  day  that  the  application  is 
made. 

It  is  no  answer  to  an  application 
for  discharge  under  the  48  Geo.  3, 
c.  123,  that  the  prisoner  has  been  re- 
manded by  the  Insolvent  Debtors' 
Court,  for  a  contempt  in  not  comply- 
ing with  the  terms  of  a  vesting  order 
under  the  1  &  2  Vict.  c.  110.  Fuge 
V.  Rogers,  713 

5.  A  prisoner  remanded  by  the  In- 
solvent Debtors'  Court,  is  not  thereby 
incapacitated  from  applying  to  this 
Court  to  be  discharged  under  the  48 
Geo.  3,  c.  123,  s.  1. 

It  must  appear  distinctly  by  the 
affidavit  on  which  such  discharge  is 
moved,  that  the  original  debt  does 
not  exceed  20/.  Therefore,  where 
the  affidavit  stated,  that  the  plaintiff 
had  recovered  judgment  in  "  an  action 
brought  to  recover  the  sum  of  17/.  45. 
and  the  writ  which  was  appended  to 
the  affidavit  was  indorsed  to  levy 
23/.  8#.  Ad.,  the  Court  would  not 
presume  that  the  surplus  sum  of 
G/,  As,  Ad.,  was  solely  for  costs. 
Thomas  Clapperion  and  Caroline  his 
Wife  against  Katherine  Monteith,  908 

INSPECTION  OF  DOCUMENT. 

In  an  action  founded  on  a  contract 
in  writing  not  under  seal,  the  Court 
will  not  order  the  document  to  be 
deposited  in  the  hands  of  the  Master, 
although  the  defendant  swears  to  his 
belief  that  it  is  a  forgery,  but  will  only 
allow  the  defendant  and  his  witnesses 
to  inspect  the  instrument. 

An  application  for  liberty  to  inspect 
such  a  document,  should  be  made  to  a 
Judge  at  Chambers,  and  not  to  the 
full  Court,  and  should  be  preceded  by 
a  demand  and  refusal.  Thomas  v. 
Dunn,  535 

INSURANCE. 
See  Pleading,  7. 


1080  INTERPLEADER  ACT. 


IRREGULARI1 


INTEREST. 

See  Warrant  of  Attorney,  1. 

Heldj  that  4  Anne,  c.  16,  ».  12, 
applies  to  cases  where  payments  of 
interest  are  made  after  the  days  ap- 
pointed, as  well  as  to  payments  of 
principal.     Hodgkinson  v.  Wyatt^  668 

INTERIM  ORDER  OF  PROTEC- 
TION. 

It  is  no  objection  to  an  interim 
order  of  protection,  granted  under  the 
provisions  of  the  stat.  5  &  6  Vict. 
c.  116,  s.  13,  that  the  order  does  not 
show  on  the  face  of  it  the  authority  of 
the  commissioner  to  make  such  order. 

On  the  24th  of  April,  an  interim 
order  of  protection  was  given  to  W. 
On  the  27th,  he  was  arrested  on  a  ca. 
•a.  The  Court  ordered  him  to  be 
discharged  out  of  custody,  although  it 
did  not  appear  upon  the  affidavits, 
whether  the  commissioner  had  juris- 
diction ;  but  they  refused  to  make 
the  sheriff  or  the  plaintiff  pay  the  cost, 
of  the  application.    Marsh  v.  WooUey^ 

84 

INTERPLEADER  ACT. 

1.  The  first  section  of  the  Inter- 
pleader Act,  1  &  2  Wm.  4,  c.  58,  does 
not  apply  to  cases  in  which  the  party 
seeking  relief  has  given  to  any  other 
of  the  litigant  parties  a  right  against 
himself  independent  of  the  property  in 
dispute. 

Semble,  that  a  foreigner  residing 
abroad,  cannot  be  called  on  to  come 
and  state  his  claim  under  the  Inter- 
pleader Act.      Patomi  v.    Campbell^ 

397 

2.  Where  pending  an  action  in  this 
Court,  an  immediate  extent  in  chief, 
at  the  suit  of  the  Crown,  was  issued 
against  the  plaintiffs,  and  the  debt 
which  formed  the  subject-matter  of 
the  action  was  seized  to  the  use  of  the 
Crown,  and  notice  was  subsequently 
given  to  the  defendant  by  the  Board  of 


Customs  requiring  him  to  ps 
to  the  Crown,  the  Court 
g^nt  an  interpleader  rule 
tion  1  of  tbe  1  &  2  Wm. 
calling  upon  the  Board  oi 
and  the  plaintiffs  to  interp 
grant  to  the  defendant  sum 
at  common  law  ;  but  left  fa 
plea  in  the  action.  Candy 
V.  Maugham^ 

INTERPLEADER  R 

See  INTERPI.EADER  A 

Judge  at  Chami 

IRREGULARITY 

See  Appearance. 
Ejectment,  II. 
NoN  Pros.  (Judgment 
Special  Jurt. 
Warrant  of  Attorni 
Writ  of  Summons. 
Writ  of  Triax,  I. 

1.  An  irregularity  in  the  i 
the  writ  of  summons  is  waivi 
the  defendant  on  being  served 
notice  of  declaration,  says,  *'  I 
I  have  not  paid  the  debt,  I  v 
arrangements  to  do  so." 

Semble^  that  it  is  too  late 
to  set  aside  a  copy  of  a  writ 
mons  as  irregular,  where  an 
of  sixteen  days  elapses  bet\i 
service  and  the  application,  ; 
the  enlarged  time  for  pleadin<i 
expired.     Holt  v.  Ede^ 

2.  A  rule  for  judgment  ai 
of  a  nonsuit  having  been  di; 
on  the  2nd  of  May,  upon  a  per 
undertaking  to  try  within  two 
from  that  time,  the  plaintiff,  \ 
allowed  the  two  months  to 
without  proceeding  to  trial,  ga^ 
of  trial  for  the  8  th  of  Augu: 
the  cause  was  tried  as  an  unc 
cause.  The  Court  set  as 
verdict  obtained  by  the  plai 
irregular.       Negrete   v.    Ma 


JUDGMENT. 
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3.  Where  a  person  in  custody  under 
a  writ  of  habeas  corpus  ad  satisfacien- 
dum had  removed  himself  by  habeas 
corpus  into  a  different  custody,  for  the 
purpose  of  taking  the  benefit  of  the 
Insolvent  Act :  Held,  that  he  had 
thereby  waived  an  irregularity  in  the 
teste  of  the  first  writ.  Newton  ei  ux, 
V.  Rowe  and  Another^  814 

ISLE  OF  WIGHT  COURT  OF 
REQUESTS'  ACT. 

See  Court  of  Requests'  Acts,  5. 

JOINT  DEFENDANTS. 

Sec  Sebvice  of  Notice  of  Decla- 
ration. 

JUDGE  AT  CHAMBERS. 

Where  a  Judge  at  Chambers  has, 
by  consent,  disposed  of  an  inter- 
pleader rule  in  a  summary  way, 
the  Court  has  no  power  to  review  his 
decision.  Shortridge  and  Others  v. 
Young,  416 

JUDGE^S  ORDER. 
See  Appearance. 

A  party  cannot  apply  to  the  Court 
to  rescind  a  Judge's  order,  which 
appears  on  the  face  of  it  to  have  been 
made  "  by  consent,"  and  if  the 
words  "  by  consent,"  have  been  im- 
properly inserted,  application  should 
be  made  to  the  Judge  to  set  it  right. 
HaU  v.  West,  412 

JUDGMENT. 

See  Appearance. 

Ejectment,  7,  11. 

Nonsuit,  (JuDGittNT  as  in  case 

op  a). 
Pleas,  (Several),  3, 
PoBLic  Company. 
Record  of  Inferior  Court. 
Residence  Abroad. 
Scotch  Law. 

Warrant  of  Attorney,  1,2, 3. 
To  a  declaration  containing  a  count 


on  a  bill  of  exchange,  and  a  count  on 
an  account  stated,  the  defendant 
pleaded  to  the  first  count  a  plea  in- 
troducing new  matter,  but  concluding 
to  the  country,  instead  of  with  a  veri- 
fication, and  to  the  second  count,  a 
plea  of  the  general  issue  ;  the  pleas 
were  not  signed  by  counsel :  Heldy 
first,  that  the  plaintiff  was  at  liberty 
to  sign  judgment  upon  the  whole 
record  ;  for  that  the  Reg.  Gen., 
H.  T.,  2  Wm.  4.  r.  107,  in  providing 
that  no  pleading  which  concludes  to 
the  country  need  be  signed  by  coun- 
sel, means  which  properly  concludes 
to  the  country ;  secondly,  that  the 
plaintiff  was  not  bound  to  take  the 
objection  by  demurrer ;  and  thirdly, 
that  the  two  pleas  formed  but  one 
whole,  and  that  the  judgment  on  the 
whole  record  was  therefore  correct. 
Stevens  v.  Angell,  150 

JUDGMENT,  (ACTION  ON). 

See  Costs,  6. 

JUDGMENT,  (ARREST  OF). 

See  Pleading,  16. 

JUDGMENT  AGAINST  CASUAL 
EJECTOR. 

5'^e  Ejectment,  1. 

JUDGMENT,  (ENTRY  OF). 

The  judgment  of  the  Court  relates 
to  the  time  of  hearing  the  argument, 
and  may  be  entered,  nunc  pro  tunc, 
against  one  of  several  defendants,  as 
well  as  against  a  sole  defendant,  when 
death  takes  place  after  verdict  and 
before  judgment.  Harrison  and  Others 
V.  Heathorn  and  Others^  529 

JUDGMENT,  (INTERLOCU- 
TORY). 

See  Affidavits,  2. 


JUDGMENT  (AS  IN  CASE  OF 
A  NONSUIT). 

See  Irrequlabitt,  2. 

Nonsuit,  (Judgment  as  in  case 

OF  a). 

JUDGMENT  FOR  WANT  OF  A 
PLEA. 

See  Plea,  (Issuable),  1,  3. 
Pleas,  (Issuable). 
Time  to  Plead,  2. 

JUDGMENT,  (SETTING  ASIDE). 

See  Cebtificate  of  Abbitratob,  2. 
Warrant  of  Attorney,  (Judg- 
ment on). 

JUDGMENT,  SCIRE  FACIAS  TO 
REVIVE. 

A  motion  for  a  sci.  fa  to  revive  a 
judgment,  may  be  granted  on  an  affi- 
davit by  the  attorney  of  the  party 
seeking  to  enforce  the  judgment,  al- 
though he  was  not  the  attorney  of 
the  party  at  the  time  of  the  judgment 
obtained ;  if  it  appear  that  the  parties 
on  whose  behalf  it  is  moved,  were 
infants  at  the  time  of  obtaining  the 
judgment  residing  abroad,  and  that 
the  judgment  is  more  than  fifteen 
years  old,  as  in  that  case  the  rule  is 
only  a  rule  nisi  in  the  first  instance. 
Smith  V.  Mee,  907 
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LIMITATIONS,  (STATUTE  OF). 


MANDAMUS. 
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LAND  TAX  COMMISSIONERS. 
See  Notice  of  Action. 

LANDLORD. 

See  Rent,  (Removal  of  Goods  with- 
ouT  Paying). 

LAW  OF  SCOTLAND. 
See  Scotch  Law. 

LEAVE  AND  LICENSE. 
See  Trespass,  5. 

LEGAL  STIPULATION. 

See  Cognovit. 

Warrant  op  Attorney,  3. 

LEVY. 
See  Fieri  Facias,  2. 

LEVY,  (EXPENSES  0F> 
See  Sheripp. 

LIEN. 

See  Attorney,  (Lien). 

Trespass  for  False  Imprison- 
ment. 

LIMITATION  OF  SUIT. 
See  Plea,  (Issuable),  4. 

LIMITATION  OF  TIME. 
See  Certiorari. 

LIMITATIONS,  (STATUTE  OF). 

See  Pleading,  19. 

Alias  and  pluries  writ  of  summons 
to  be  available  to  prevent  the  opera- 
tion of  the  Statute  of  Limitations 
should  be  indorsed  with  a  memoran- 
dum, not  only  specifying  the  date  of 
the  first  writ,  but  also  of  its  return. 

Where  the  indorsement  on  the  alias 
and  pluries  was  regular,  with  the  ex- 


ception that  they  did  not  contain  the 
date  of  the  return  of  the  first  writ,  the 
Court  allowed  the  plaintiff  to  amend, 
even  after  the  defendant  had  pleaded 
the  Statute  of  liimitations,  and  issue 
was  joined.     Mavor  v.  Spalding^  878 

LINCOLN  COURT  OF  RE- 
QUESTS'  ACT. 

See  Court  op  Requests'  Acts,  2. 

LIST  OF  ENLAJIGED  MOTIONS. 
See  PlftACTiCE,  8. 

LOAN  SOCIETY. 
See  Friendly  Society  Acts. 

LONDON  GAZETTE. 

See  Evidence,  4. 

LOTS,  (JURY  CASTING). 

See  Jury,  (Misconduct  op). 

LUNATIC. 
Sec  Distringas,  3. 

MANDAMUS. 

See  Certiorari. 

Order  op  Removal,  1,  3, 

Pauper. 

Poor  Rate. 

1,  Where  a  person  had  pulled 
down  a  party-wall,  thereby  destroying 
the  internal  decorations  of  his  next 
neighbour's  house,  and  rebuilt  the  wall 
without  replacing  the  decorations ;  the 
Court  held,  that  it  was  not  competent 
for  the  person  so  injured  to  compel 
by  mandamus,  the  re-in statement  of 
his  apartments  under  14  Geo.  3, 
c.  78,  8.  41,  but  that  his  remedy  was 
by  action.     Retina  v.  Ponsford^    116 

2.  The  costs  of  a  return  to  a  writ 
of  mandamus  may  be  granted  in  the 
discretion  of  the  Court  under  the 
1  Wm.  4,  c.  21,  s.  6,  although  that 


1Q«4  MATTERS  IS  IXFFEMESCE, 


MOSEY  PAID. 


,  ia  terai  oalj  ^jtided  fiar  tike 
eosu  of  wmek  as  lypi'inrina,  wkoe 
&e  writ  iiuH  be  ^-isted  or  rgfiiied, 
or  SMceii  jad  abered.  TKiyiM,  ▼. 
&tfX.  Oeri,  212 

MADrrEXAXClL 
5eff  Piims. 

MARRIFO  WOMAN. 

1.  An  affidjirix  of  a  zcjirSed  woidki 
to  obuia  aa  ordsr  of  tbe  Court,  em- 
povcnng  her  to  make  a  eoareTiDee 
of  her  property  wnhTot  her  bashaBcTt 
eoocnrxeDee,  mnitr  the  3  dc  4  Wni.  4« 
c.  74,  t.  91,  is  snScient,  if  twom, 
(vheR  the  pam  is  residing  abrnad,  i 
before  an  officer  whom  the  certificate 
of  a  DoCarj  public  certifies  to  be  a 
person  empowered  bj  law  to  take 
alEdaTits.    /■  re  A%mt  CamUy  Sekif^ 

911 

2.  The  aiBdarit  Terifnng  the  certi- 
ficate of  an  acknowledgment  by  a 
married  woman  residing  in  Pennsyl- 
Tania,  of  a  cooTejanoe  under  the  stat. 
S  &  4  Wm.  4,  c.  74,  s,  85,  may  be 
made  by  the  prothanotary  of  the 
eianty  in  which  the  party  resides. 
Ex  parte  Jane  ff'ay,  950 

MARRIED  WOMAN  (PROPERTY 
OF;. 

See  ASSIGITKES  of  BA!rKKUPT. 

MASTER  (REFERENCE  TO> 
See  Wakkast  (of  Attorxst),  1. 

MASTERS    ANT)    SERVANTS' 
ACT. 

See   COMMITMEST    (WAmiAKT    OF), 

3.  4. 

MATERIALS  (INSUFFICIENT). 
See  Motion  Ajcekdkd. 

MATTERS  IN  DIFFERENCE. 
See  Award,  4. 


MEMORIAL. 
See  Pcsuc  Coktaxt. 


MERITS  i^AFFIDAinT  C 

An  affidaTit  of  merits  by  tiu 
to  the  deSlmd3nf%  attorney, 
he  'hadi  had*  the  condoct  c 
cause,  axMl  is  apprised  and  be 
that  the  defeodant  has  good  gi 
of  defence  upon  the  merits,*'  no 
ing,  ^  apoo  the  merits  in  the  c 
ii  insofficient.   BromUey  t.  Gerid 

MESNE  PROCESa 
See  Ammxarr,  I. 

ATTOKHETy  6. 

MIDDLESEX  COUNTY  CO 
ACT. 

See  CocHTT  Cockt  Act 
ScGGKsnos. 

MINER. 
See  CoKMiTMEsnr  (  Waskaxt  o 

MISNOMER    (WAIVER  C 
See  EvxDEXCK,    1. 

MISREPRESENTATIO> 
See  Not  Gch-tt,  1. 

MISTAKE. 
See  Attomjtkt,  2. 

AWAKD,    3. 

MIS-TRIAL. 
iSce  Vehire  Faclas. 

MODUS. 
See  Costs,  8. 

MONEY  LENT. 
See  Pleadikg,   15. 

MONEY  PAID. 

See  Co-SuMETY. 
Pleading,    15. 


MOTION  (AMENDED). 
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MORTGAGE. 
See  STABiP  AD  Valobem,  2. 

In  an  action  for  use  and  occupation 
by  a  mortgagee  against  a  tenant,  it 
appeared  that  on  the  24th  of  Febru- 
ary, 1841,  during  a  subsisting  ten- 
ancy of  the  defendant,  from  year  to 
year,  the  mortgage  deed  was  executed ; 
subsequently  by  an  agreement  be- 
tween the  mortgagor  and  the  tenant, 
certain  improvements  were  effected  on 
the  premises,  for  which  the  latter 
agreed  to  pay  an  increased  rent :  on 
the  13th  of  October,  1842,  notice 
of  the  mortgage  was  given  to  the 
tenant  by  the  mortgagee,  with  a  de- 
mand of  payment  of  all  arrears,  and 
of  all  future  rent ;  in  the  action,  both 
arrears  and  subsequently  accrued  rent 
were  sought  to  be  recovered  :  Held, 
that  the  plaintiff  was  entitled  to  re- 
cover such  arrears,  as  well  as  such 
subsequent  rent,  and  also  the  amount 
of  the  improved  rent  ;  for  that  the 
mortgage,  and  the  subsequent  notice 
of  its  execution  operated  as  an  attorn- 
ment, within  the  4  Anne,  c.  16,  s.  9, 
and  that  the  case  was  not  affected  by 
the  circumstance  of  the  defendant 
being  a  mere  tenant  from  year  to  year, 
and  not  holding  under  a  lease ;  and 
that  the  relative  positions  of  the  de- 
fendant and  the  mortgagee  were  not 
altered  by  the  new  agreement  between 
the  former  and  the  mortgagor. 

Held  also,  that  the  mortgagor  was 
a  competent  witness  for  the  mortgagee 
on  the  trial  of  the  action,  for  that  al- 
though he  might  be  interested  in  the 
event  of  the  suit,  to  the  extent  of  his 
being  able  to  give  the  record  in  evi- 
dence in  some  future  proceeding,  that 
ground  of  exception  was  removed  by 
the  3  &  4  Wm.  4,  c.  42,  s.  26,  which 
authorized  the  indorsement  of  his 
name  on  the  record.  Burrowes  v. 
Gradin,  213 

MOTION   (AMENDED). 
Where  a  rule  nisi  for  judgment  as 


in  case  of  a  nonsuit  was  discharged  in 
H.  T.,  on  the  ground  of  a  defect  in 
the  affidavit  upon  which  it  had  been 
moved,  (for  that  it  did  not  shew  whe- 
ther the  cause  was  a  town  or  a  coun- 
try cause,  and  that  it  was  not  clears 
therefore,  that  the  plaintiff  had  been 
guilty  of  a  default  in  not  proceeding 
to  trial),  and  a  second  rule  obtained 
in  the  same  Term,  (in  support  of 
which  an  affidavit  was  produced  sup- 
plying this  defect,)  was  also  dis- 
charged, upon  the  ground  that  it  was 
a  mere  renewal  of  the  former  appli- 
cation upon  amended  materials;  the 
Court  nevertheless  held,  that  the 
plaintiff  was  entitled  to  renew  his 
motion  in  the  following  Easter  Term* 
Withers  v.  Spooner,  17 

MUNICIPAL  CORPORATION 
ACT. 

See  PLEADiNOy  16. 

MUNICIPAL  OFFICERS. 

See  Nonsuit,  (Judobient  as  in  case 
OP  a),  4. 

NAME. 
See  Attokney,  7. 

NAME  (SAME). 
See  Trespass,  4. 

NEGATIVE  (PREGNANT). 
See  Bill  op  Ezchangs. 

NEGLIGENCE  (CASE  FOR;. 
See  Not  Guilty. 

NEW  ASSIGNMENT. 

See  Pleading,  4. 

The  plaintiff  declared  in  indebitatus 
assumpsit,  for  work  and  labour  done, 
and  on  an  account  stated,  for  16/.  Ss, 
lOd. ;  plea,  except  as  to  2L  Ss.  lOcf., 
(paid  into  Court,)  that  the  defendant, 


leaving  the  balance  claimed  in  the 
action  of  16/.  35.  lOd.;  Held^  that 
the  issue  raised  upon  the  pleadings 
was,  whether  the  money  paid  was  in 
satisfaction  of  the  debt  in  the  declara- 
tion mentioned ;  and  that  the  plaintiff 
was  not  bound  to  new  assign,  to  show 
that  the  sum  sought  to  be  recovered 
was  a  sum  ultra  that  already  paid ; 
and  that  the  defendant  having  failed 
to  show  payment  beyond  14/.,  the 
plaintiff  was  entitled  to  a  verdict  for 
14/.,  the  balance,  less  the  money  paid 
into  Court.     Dite  v.  Hawker^       189 

NEW  DEMISE  (ADDING> 
See  EjECTBasNT,  12. 

NEW  TRIAL. 


See  NuiSAjRcs  (Public). 
Tbespass,  1. 
Trover,  1. 

1.  Upon  the  trial  of  a  cause  at  Nisi 
Prius,  the  Judge,  after  hearing  the 
opening  statement  of  the  plaintiff's 
counsel,  but  before  the  first  witness 
had  concluded  his  evidence,  directed 
a  nonsuit.  Upon  an  affidavit  by  the  m 
witness,  that  he  could  have  proved  sh 
certain  material  facts,  if  the  trial  had  e£ 
not  been  interrupted,  the  Court  made  da 
a  rule  absolute  for  a  new  trial,  on  an 
payment  of  costs.     Edger  v.  Knapp^      se 
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NOT  GUILTY. 
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NONSUIT. 
See  Courts  Babon  of  High  Peak 

AND  CaSTLETON. 

Trover,  1. 

NONSUIT  (JUDGMENT  AS  IN 
CASE  OF  A). 

See  Irregularity,  2. 
Motion  Abiended. 
Practice,  3. 

1.  Where,  in  a  country  cause,  issue 
is  joined  in  the  Vacation,  after  a  non- 
issuable Term,  two  assizes  must  in- 
tervene before  the  defendant  can 
move  for  judgment  as  in  case  of  a 
nonsuit.     Crook  v.  Merriman^       162 

2.  In  a  special  jury  cause,  the 
plaintiff  made  default  in  not  proceed- 
ing to  trial  at  the  sittings  after  Hilary 
Term ;  in  Easter  Term,  the  defend- 
ant obtained  a  rule  for  costs  of  the 
day,  and  no  fresh  notice  of  trial 
having  been  given,  in  Trinity  Term, 
moved  for  judgment  as  in  case  of  a 
nonsuit :  Heldt  that  it  was  a  suiR- 
cient  cause  for  not  proceeding  to  trial, 
that  special  jury  causes  are  not  tried 
at  the  sittings  after  Easter  Term. 

Qtueret  whether,  although  special 
jury  causes  are  not  tried  at  the  sittings 
after  Easter  Term,  the  plaintiff,  in 
such  a  cause,  is  nevertheless  bound 
to  give  notice  of  trial  for  such  sittings. 
Doe  dem.  Jordan  v.  Templeton,     194 

3.  A  feigned  issue  under  the  6  &  7 
Wm.  4,  c.  71,  (Tithe  Commutation 
Act,)  is  not  within  the  same  rules  of 
practice  as  actions  at  law,  and  there- 
fore when  the  plain tiiOT  fails  to  proceed 
promptly  to  trial  on  such  an  issue, 
the  defendant  cannot  obtain  judgment 
as  in  case  of  a  nonsuit;  but  must 
make  the  delay  of  the  plaintiff  the 
subject  of  a  special  application  to  the 
Court.    Wick  V.  Cotton,  227 

4.  The  5  &  6  Vict.  c.  104,  enables 
municipal  officers,  sued  for  penalties, 
for  being  interested  in  certain  con- 
tracts to  obtain  a  stay  of  proceedings 


on  payment  of  costs  out  of  pocket. 
In  such  a  case,  the  Court  discharged 
a  rule  nisi  for  judgment  as  in  case  of 
a  nonsuit,  on  a  peremptory  under- 
taking, the  defendant  engaging  not  to 
avail  himself  of  the  provisions  of  the 
above  statute.     Simpson  v.  Ready, 

449 

5.  It  is  not  enough  to  state  in  an 
affidavit,  as  a  ground  for  discharging 
a  rule  for  judgment  as  in  case  of  a 
nonsuit,  that  the  defendant  is  in  in- 
solvent circumstances,  the  affidavit 
must  shew  that  the  plaintiff  has  not 
taken  any  further  steps  in  the  cause, 
since  he  became  acquainted  with  the 
defendant's  insolvency.  Badman  v. 
Pugh,  540 

6.  A  defendant  is  entiUed  to  judg- 
ment as  in  case  of  a  nonsuit,  where 
more  than  two  assizes  have  elapsed 
since  issue  joined  on  a  feigned  issue 
under  the  Tithes  Commutation  Act, 
(6  &  7  Wm.  4,  c.  71,  B.  46,)  and  in 
such  case,  the  Court  will  make  an 
order  for  costs.  Sandys,  Clerk,  v.  The 
Mayor,  Aldermen,  and  Burgesses  of 
Beverley,  64 1 

7.  A  cause  having  been  made  a 
remanet  at  the  request  of  the  defend- 
ant, the  plaintiff  resealed  his  writs  of 
subpoena,  and  attempted  to  serve 
copies  on  two  material  witnesses,  who 
refused  to  accept  the  service,  in  the 
presence  of  the  defendant's  attorney, 
on  the  ground  that  he  had  told  them 
they  ought  not  to  do  so.  The  Court 
discharged  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  with  costs.  Apple- 
yard  v.  Todd  and  Another,  949 

NOT  GUILTY. 

1.  In  an  action  on  the  case  for  neg- 
ligence against  a  carrier  for  hire,  it 
is  not  competent  to  the  defendant^ 
under  the  plea  of  not  guilty,  to  set  up 
as  a  defence  that  the  plaintiff  misre- 
presented the  weight  of  the  goods 
which  the  defendant  agreed  to  carry ; 
the  plea  operating  only  as  a  denial  of 


xaereiore,  in  an  acuon  lor  negli- 
gently navigatiDg  a  ship,  the  fact  of 
defendant  being  the  owner  of  the 
vessel  causing  the  injury,  is  not  in 
issue,  under  "  not  guilty."  Dunford 
and  Others  v.  Trattles,  554 

NOT  POSSESSED. 
See  Tenanct  in  Common. 

NOTICE. 

See  Ejectment,  11. 

Insolvent  Debtors'  Act,  2,  3. 
Practice,  8. 

Registration  op  Voters'  Act, 
1,2. 

NOTICE  OF  ACTION. 
See  Court  of  Requests'  Acts,  3. 
To  trespass  against  a  land-tax  com- 


missioner by  seizing  the  plaintiff's 
goods  for  a  tax  which  had  been  re- 
deemed, (but  without  defendant's 
knowledge,)  he  pleaded  not  guilty, 
by  statute,  and  delivered  particulars, 
stating,  that  he  intended  to  rely  on 
the  38  Geo.  3,  c.  5,  and  21  Jac.  1, 
c  12.  At  the  trial,  the  defendant 
claimed  to  be  entitled  to  notice  of 
action  under  the  5  &  6  Wm.  4,  c.  20,  ^^ 
8.  19,  and  the  plaintiff  being  unable  ^ 
to  prove  the  particulars,  was  nonsuit-  ^ 
ed :  Held,  that  the  nonsuit  was  right      ^^ 

Thnmo»v.    JVUlinma  nmd  Rntn^f      A9A        tO 
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ORDER  OF  REMOVAL. 
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NULLITY. 

See  Appearance. 

NUNQUAM  INDEBITATUS. 
See  Pleading,  3. 

OBJECTION  TO  AWARD. 
See  Peacticb,  1. 

OBJECTIONS,    (PARTY    MUST 
AVAIL  HIMSELF  OF  ALL  ON 
ORIGINAL  APPLICATION). 

See  Grounds  of  Objection. 

OFFICE  COPIES  OF  AFFIDA- 
VITS. 

5^6  Estoppel.  1. 

OFFICER. 
See  Baiuff,  (Special). 

OFFICER,  (PUBLIC). 
See  Public  Company. 

ORDER  OF  JUSTICES. 
See  Certiorari. 

ORDER  OF  QUARTER  SES- 
SIGNS. 

^ef  COBfMITMENT,  (WARRANT  OF),  5. 

ORDER  OF  REFERENCE. 
See  Certificate  of  Arbitrator,  1. 

An  order  of  reference  of  a  cause  at 
Nisi  Prius,  may  be  made  a  rule  of 
Court,  although  it  does  not  contain 
the  usual  clause  empowering  the  par- 
ties to  that  effect.    Harrison  v.  Smith, 

876 

ORDER  OF  REMOVAL. 

See  Pauper. 
1 .  The  right  of  are  moving  parish  to 

VOL.    I. 


abandon  its  own  order  of  removal,  so 
long  as  it  remains  unexecuted,  is  now 
fully  established  ;  and  it  is  most  con- 
venient that  where  such  an  abandon- 
ment takes  place,  the  order  should  be 
formally  superseded  ;  and,  semble^ 
that  justices  possess  the  authority  to 
supersede  their  own  orders;  but 
where  costs  have  been  incurred  by 
the  parish  on  which  the  order  is  made, 
antecedently  to  the  abandonment  or 
supersedeas,  and  no  offer  is  made  to 
pay  those  costs,  the  parish  is  still 
entitled  to  appeal  to  the  sessions,  for 
the  purpose  of  obtaining  them ;  but 
where  no  costs  have  been  incurred,  no 
appeal  lies. 

Therefore,  where  an  order  of  re- 
moval was  made  on  the  27th  of 
January,  but  its  execution  was  sus- 
pended, and  on  the  18th  of  February 
notice  of  appeal  was  served,  and  on 
the  2nd  of  March  the  grounds  of  ap- 
peal were  sent  to  the  removing  parish, 
but  on  the  16th  of  March,  notice  of 
abandonment,  and  on  the  18th,  a 
supersedeas  of  the  order  were  served, 
without  any  offer  to  pay  costs,  and  on 
the  2nd  of  April,  the  Court  of  Quar- 
ter Sessions  refused  to  allow  an  ap- 
peal to  be  entered ;  the  Court  rejected 
an  application  for  a  writ  of  manda- 
mus, commanding  the  Sessions  to 
hear  the  appeal,  there  being  no  affi- 
davit or  allegation  that  any  costs  had 
been  incurred  by  the  appellants  before 
the  notice  of  abandonment  and  super- 
sedeas. Regina  v.  The  Justices  of 
Anglesea^  170 

2.  Notice  of  motion  for  a  writ  of 
certiorari,  under  the  13  Geo.  2,  c.  18, 
s.  6,  signed  **  W.  &  S.,  attorneys  for 
the  said  overseers  of  the  township  of 
K."  is  a  good  notice,  without  any 
distinct  statement  of  the  names  of 
such  overseers. 

On  the  5th  of  September,  1842,  an 
order  for  the  removal  of  a  pauper 
from  the  township  of  K.,  to  the  parish 
or  place  of  B.,  was  made  under  the 
hands  and  seals  of  two  justices*  by 
A  a  A  a  p.  &  l. 
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PARTICULARS,  &e. 
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made  a  rule  absolute  with  costs,  for 
the  defendant  to  be  at  liberty  to  de- 
liver his  paper  books.  Gibbons  v. 
MoUram^  815 

PART  PAYMENT  (ADMITTED 
IN  DECLARATION). 

See  Pleadiho,  3. 

PARISH  LAND, 
See  Chubchwabdems  ajid  Over- 

8EEBS. 

PARTICULARS  (OF  DEMAND). 

1.  In  an  action  for  money  had  and 
recei%'ed,  money  paid,  &c.,  the  bill  of 
particulars  stated  the  action  to  be 
brought  to  recover  3901 L,  claimed  by 
the  plaintiff  for  the  amount  of  divers 
sums  in  cash  paid,  and  the  value  of 
divers  bills  given  by  the  plaintiff  to 
the  defendant,  at  various  times,  be- 
tween the  let  of  November,  1842, 
and  the  12th  of  May,  1848,  for  the 
purchase- money  of  the  paintings  here- 
under mentioned,  the  making  of  which 
payments,  and  giving  of  which  bills, 
the  defendant  procured  from  the 
plaintiff  by  false  and  fraudulent  re- 
presentation, and  in  respect  of  the 
plaintiff  having  discounted  and  paid 
the  said  bills.  (TheVi  followed  a  list 
of  the  pictures  and  prices) :  Heldf 
sufficient.     ArchbuU  v.  Pennell,   318 

2.  In  an  action  for  principal  and 
interest  on  a  promissory  note,  dated 
the  28th  of  June,  1837>  the  pUiintiff 
in  his  particulars  gave  credit  for  three 
years*  interest  At  the  trial,  it  was 
proved  that  the  note  was  made  in 
1839 :  Held,  that  the  interest  was  to 
be  computed  from  1837.  Cheetham 
v.  SturUvant^  631 

PARTICULARS  (OF 
OBJECTION). 

The  notice  of  particulars  of  objec- 
tion, delivered  by  the  defendant  in 
pursuance  of  the  5  &  6  Wm.  4,  c.  83, 
f .  5,  stated,  amongst  other  grounds 


of  objection,  that  the  invention  was 
known  "  to  A.  B.  and  others,'*  who 
were  the  true  inventors  thereof,  and 
had  first  used  and  exercised  the  same 
in  England  :  Held,  that  the  defend- 
ant was  not  bound  to  specify  the 
names  of  the  other  parties.  Beniley 
V.  Keigfdey  and  Another,  944 

PARTICULARS  (OF  PLAIN- 
TIFF'S RESIDENCE). 

In  a  qui  tam  action  a  Judge's  order 
was  obtained  directing  the  plaintiff's 
attorney  to  deliver  an  account  in 
writing,  of  the  particulars  of  the  place 
of  residence  and  occupation  of  the 
plaintiff,  and  that  in  the  meantimiB 
proceedings  be  stayed.  In  pretended 
compliance  with  the  order,  an  account 
was  delivered,  which,  after  trial,  wat 
discovered  to  be  totally  fiilse. 

Held^  no  ground  for  staying  pro- 
ceedings, though  it  might  have  been 
for  setting  them  aside,  if  the  defend* 
ant  could  have  shewn  that  he  was 
prejudiced  by  the  fraud  practised  upon 
hhn.     Smith,  qui  tam  v.  Bondf      187 

PARTNER. 
See  Sesyice  (of  Notics  of  Dkcxji* 

ration). 

PARTNER,   (EXECUTION 
AGAINST  ONE  OF  SEVERAL), 

A  writ  of  fi.£s.  having  issued  against 
A.,  one  of  two  partners,  under  which 
the  partnership  property  had  been 
seised,  a  second  writ  of  fi.  fiu  waa 
issued  against  A.  and  B.,  and  lodged 
with  the  same  sheriff,  but  no  actual 
entry  or  seizure  took  place  under  it, 
before  a  fiat  in  bankruptcy  issued 
against  both  partners.  The  sheriff 
having  subsequently  sold  the  partner* 
ship  property,  and  satisfied  boUi  writs : 
Held,  that  there  was  no  sufficient 
seiture  under  the  second  writ,  within 
the  meaning  of  the  6  G^.  4,  e.  16, 
s.  108,  as  against  the  assignaei. 
Johnson  and  Another^  Am^jmetM  y. 
Evans  and  Another^  M^ 

A  A  A  A  2 


See  Pleading,  17. 

Pleas  (Several),  2. 
Practice,  4. 

To  an  action  for  the  infringement 
of  a  patent,  the  defendant  pleaded, 
that  the  patentee  was  not  the  first 
inventor ;  that  the  invention  was  not 
new  ;  that  the  letters  patent,  and  the 
report  of  the  Privy  Council,  were  pro- 
cured by  fraud,  covin,  and  misrepre- 
sentation. 

Held,  first,  that  the  notice  of  ob- 
jection, under  the  5  &  6  Wm.  4,  c.  83, 
s.  5,  need  not  state  who  was  the  first 
inventor,  or  under  what  circumstances 
the  invention  was  used  before :  se- 
condly, that  the  notice  should  state 
whether  the  objection  is  to  the  patent 
generally,  or  to  part  only,  and  if  the 
latter,  to  what  part ;  thirdly,  that  the 
notice  should  specify  in  what  the  fraud 
or  misrepresentation  consisted.  Rus' 
9eU  V.  Ledsam,  347 

PAUPER. 

Where  after  a  suspended  order  oi 
removal  was  served,  and  no  notice  oi 
appeal  given  within  twenty-one  days, 
the  pauper  was  removed,  but  then 
notice  of  appeal  was  given,  and  the 
appeal  was  lodged,  and  upon  trial, 
the  order  was  quashed,  but  the  Court 
of  Quarter  Sessions  refused  to  allow 
to  the  appellants  the  costs  of  main- 
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fore  one  C.  C,  a  competent  authority 
by  law  to  administer  the  same*  did 
falsely,  wickedly,  wilfully,  and  cor- 
ruptly commit  wilful  and  corrupt  per- 
jury :  ''Held,  that  the  commitment 
was  bad,  for  that  it  did  not  state  that 
the  perjury  was  committed  in  the 
course  of  a  judicial  proceeding.  Re- 
gina  v.  Henry  Bartleti,  95 

PERSONAL  SERVICE, 
See  Distringas,  2. 

PLAINTIFF  (ELECTING  TO  BE 
NONSUITED). 

See  Tboyer,  1. 

PLAINTIFFS    (HOW 
DESCRIBED). 

See  Churchwardens    and    Over- 
seers. 

PLEADING. 

See  Abatement,  (Plea  in). 

Conclusion  to  the  Country. 
Courts  Baron  of  High  Peak 

AND  CasTLETON. 

De  Injuria. 

Demurrer,  (Frivolous),  2. 

Evidence,  3,  5. 

General  Issue. 

New  Assignment. 

Nuisance  (Public). 

Notice  op  Trial. 

Not  Guilty,  1. 

Pleas,  (Issuable). 

Public  Cobipant. 

Replevin. 

Scotch  Law. 

Trespass  for  False  Imprison-* 

MENT. 

Trover,  2. 
1.  Where  a  declaration  in  indebi- 
tatus assumpsit  alleges  a  debt  in  re- 
spect of  work  and  labour,  and  also 
a  debt  in  respect  of  goods  sold,  &c., 
with  one  general  promise  to  pay,  the 
statement  of  each  debt  is  a  separate 
counl,  bat  where  there  is  one  state- 


ment of  a  debt  including  several  con- 
siderations it  is  one  count  only. 

Semble,  that  in  the  former  case  the 
latter  counts  would  be  bad  on  special 
demurrer,  unless  each  contained  a 
formal  commencement.  Morse  and 
Another  Assignees  of  Rogers,  a  Bank- 
rupt  V.  James,  240 

2.  In  an  action  for  usury,  it  is 
not  necessary  to  show  on  the  face  of 
the  declaration  that  the  money  was 
lent  on  the  security  of  land,  but  it  is 
sufficient  to  declare  in  the  old  form  on 
the  12  Ann.  s.  2,  c.  16,  notwithstand- 
ing the  2  &  3  Vict.  c.  87. 

Where  a  statute  creating  a  penalty 
contains  an  exception  in  the  enacting 
clause  the  plaintiff  must  shew  that  the 
defendant  is  not  within  the  exception, 
but  where  the  exemption  comes  by 
way  of  proviso,  either  in  a  subsequent 
section  or  statute,  it  is  matter  of  de- 
fence, and  must  be  pleaded. 

Semble,  per  Parke,  B. — The  same 
law  prevails,  even  where  the  proviso 
is  contained  in  the  same  section  as 
the  enactment.  ThibauU,  qui  tarn 
V.  Gibson,  253 

3.  If  in  debt  on  simple  contract, 
the  declaration  gives  credit  for  pay- 
ment of  part  of  the  debt,  and  alleges, 
as  a  breach  the  nonpayment  of  the 
residue,  the  plaintiff  mast,  under  the 
plea  of  nunquam  indebitatis,  prove  a 
debt  exceeding  the  amount  for  which 
credit  is  given.     Price  v.  Rees,     361 

4.  The  words  "  bon&  fide  executed 
and  levied,"  in  the  2  &  3  Vict,  c  29, 
mean  bona  fides  on  the  part  of  the 
execution  creditor,  and  of  the  sheriff. 

Therefore,  where  to  trover  by  the 
assignees  of  a  bankrupt  against  a 
sheriff,  the  latter  justified  under  a 
fieri  facias,  alleging  that  the  execution 
was  bond  fide  executed  before  the  fiat, 
and  that  the  creditor  had  no  notice  of 
a  prior  act  of  bankriiptcy  ;  to  which, 
the  plaintiffs  replied,  that  the  bank- 
rupt caused  the  guods  to  be  taken  in 
execution,  with  intent  to  defeat  and 
delay  his  creditors,  and  thereby  com- 


5.  To  trespass  for  seising  the  plain- 
tiff's goods,  the  defendant  pleaded  thai 
C.  recovered  a  judgment  against  F.,  and 
sued  out  a  fieri  fecias  directed  to  the 
defendant  as  sheriff,  and  commanding 
him  to  levy  on  the  goods  of  F.,  by 
virtue  of  which  writ  the  defendant 
seiied  and  took  the  goods  of  F.  in 
execution,quse  sunt  eadem :  Heldt  bad. 

In  trespass  de  bonis  asportatis,  a 
plea,  denying  that  the  goods  are  the 
plaintiff^s  puts  in  issue  the  property 
in,  as  well  as  the  possession  of,  the 
goods.     HarrUon  v.  Dixon,  454 

6.  In  covenant  for  non -repair,  the 
breach  assigned  was,  that  the  defend- 
ant did  not  keep,  nor  yield  up  the 
premises  in  tenantable  repair,  *'but 
on  the  contrary,  suffered  and  per- 
mitted them  to  be  ruinous,  &c.»  and 
left  them  so  out  of  repair,"  &c. 

Held,  that  the  latter  part  of  the 
breach  precluded  the  plaintiff  from 
recovering  in  respect  of  voluntary 
waste.     Edge  v.  Pemberton,         467 

7.  A  def^t  in  a  particular  plead- 
ing may  be  cured  by  an  admission  or 
statement  in  the  adversaries*  pleading, 
though  the  party  calling  it  in  aid  may 
have  demurred  to  such  pleading. 

To  assumpsit  for  work  and  labour, 
the  defendant  pleaded  that  by  an  in- 
denture, inter  partes,  between  the  de- 
fendant, S.  and  H.,  the  plaintiff  and 
others,  creditors  of  the  defendant,  8. 
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sure  and  keep  insured,  and,  therefore, 
the  rejoinder  afforded  no  answer  to 
the  latter  part.  Hyde  v.  WatU,  479 
8.  A  declaration  stated,  that  one 
J.  A.  D.  had  referred  the  plaintiff  to 
the  defendant  for  information  on  the 
subject  of  a  claim  which  J.  A.  D.  had 
on  the  government,  and  had  referred 
to  him  the  defendant,  as  being,  and  as 
in  fiict  the  defendant  was,  an  officer 
in  the  service  of  government,  and  as 
being  able  from  Uie  means  of  know- 
ledge possessed  by  him,  to  give  such 
information  ;  and  it  then  alleged  that 
the  plaintiff  was  induced  to  lend  J. 
A*  D«,  money,  in  consequence  of  the 
fidse  representation  of  the  defendant, 
that  the  claim  was  entertained  by  the 
government,  and  that,  although  not 
actually  admitted,  it  was  sure  to  be 
paid.  The  defendant  pleaded,  that 
he  was  not  an  officer  in  the  service  of 
the  government,  nor  able,  from  the 
means  of  knowledge  possessed  by  him, 
to  afford  such  information  as  alleged : 
Heidi  upon  special  demurrer,  that  the 
plea  was  bad,  the  first  branch  of  it 
being  a  traverse  of  an  immaterial  al- 
legation, and  the  second  branch  of  it, 
traversing  matter  not  alleged  in  the 
declaration. 

The  defendant  also  pleaded  that 
the  representation  was  not  in  writing, 
within  the  stat.  9  Geo.  4,  c.  14,  s.  6  : 
Heldf  that  this  jplea  was  bad  on  spe- 
cial demurrer,  as  amounting  to  an  ar- 
gumentative denial  of  the  coa tract. 
Tumley  v.  Macgregor,  606 

9.  In  assumpsit  for  work  and  labour, 
&c.,  the  defendant  pleaded  as  to  250/. 
parcel,  &c.,  that  he  made  the  promises 
in  the  declaration  mentioned,  jointly 
vrith  one  R.  B.,  and  one  T.  R.,  and 
that  afterwards  and  before  the  com- 
mencement of  the  suit,  the  said  R.  B. 
and  T.  R.,  for  themselves  and  the  de- 
fendant, delivered  to  the  plaintiff  five 
bills  of  exchange,  drawn  by  R.  B. 
upon,  and  accepted  by  T.  R.,  for  sums 
amounting  to  260/.,  which  bills  were 
delivered  by  R.  B.  and  T.  B.,  to  the 


plaintiff,  and  by  him  taken  and  re- 
ceived, for  and  on  account  of  the  said 
sum  0/250/.,  parcel,  ^c,  and  in  pay" 
ment  thereof;  that  R.  B.  and  T.  R. 
were  still  liable  to  pay  the  same,  and 
that  the  plaintiff  indorsed  them  over 
to  other  persons  unknown,  who  still 
were  the  holders,  for  value :  Held^ 
on  special  demurrer,  that  the  plea  was 
good.  MaiUard  v.  The  Duke  of  At" 
gyU,  536 

10.  To  scire  facias  against  a  mem* 
her  of  a  banking  co-partnership,  the  de- 
fendant pleaded  in  abatement,  that  after 
the  recovery  of  the  judgment,  the  plain- 
tiff elected  to  issue  execution  against 
six  other  members  of  the  co-partner- 
ship, and  issued  six  several  writs  of 
scire  facias,  one  against  each  member 
of  the  same  date,  tenor,  and  effect  as 
the  writ  against  the  defendant,  and 
that  the  actions  upon  such  writs  are 
still  pending :  Held,  that  if  the  sub- 
ject-matter of  the  plea  afforded  any 
defence,  the  plea  was  bad  for  du- 
plicity. 

Qttcere,  as  to  whether  a  plaintiff 
having  recovered  judgment  against 
the  public  officer  of  a  banking  co- 
partnership, and  having  elected  to 
issue  a  scire  facias  against  one  or  more 
of  the  members,  can  issue  another 
scire  facias  against  other  members 
during  the  pendency  of  the  prior  suit. 
Esdaile  v.  Lund,  565 

11.  A  declaration  stated,  that  the 
defendant  shipped  on  board  the  plain- 
tiff's barge  certain  goods  to  be  landed 
and  delivered  at  a  particular  dock, 
and  in  consideration  thereof,  the  de- 
fendant promised  to  receive  the  goods 
in  a  reasonable  time,  after  notice  of 
plaintiff  being  ready  to  deliver  them. 
It  then  alleged  that  afterwards,  &c., 
the  plaintiff  was  ready  to  deliver  the 
goods,  but  defendant  refused  to  re- 
ceive them  for  an  unreasonable  time : 
Held,  first,  that  the  declaration  need 
not  shew  that  the  lapse  of  such  rea- 
sonable time  took  place  before  the 
commencement  of  the  action* 


aeienaanc  acceptea  a  mil  oi  excnange, 
and  delivered  the  same  to  the  plaintiff, 
who  then  accepted  and  received  the 
same  in  discharge  of  the  said  sum, 
and  indorsed  the  bill  to  a  certain 
person  unknown  to  the  defendant, 
who  is  the  bolder  tbereof,  and  en- 
titled to  sue  defendant  on  the  same : 
Replication,  that  plaintiflf  did  not 
accept  and  receive  the  bill  in  satisfac- 
tion and  discharge  of  the  said  sum. 

Held,  on  special  demurrer,  that  the 
replication  was  bad,  and  the  plea  good. 
Emblin  w.  DarineU,  591 

13.  To  an  action  on  a  covenant  of 
indemnity,  against  the  payment  of 
money,  the  defendant  pleaded,  that 
before  the  plaintiff  was  called  upon  to 
pay  the  money,  he  was  discharged 
under  the  Insolvent  Act,  but  did  not 
insert  the  sum  in  his  schedule,  and 
that  his  liability  to  pay  it,  arose  from 
his  wrongful  omission.  A  verdict 
having  been  found  for  the  defendant : 
Ueldf  that  the  plea  was  bad,  and  that 
the  plaintiff  was  entitled  to  judgment 
non  obstante  veredicto.  Allard  v. 
Kitnbarly,  635 

14.  To  an  action  of  debt,  the  de- 
fendant pleaded  as  to  21/.  95.,  pay- 
ment of  that  amount  into  Court,  and 
•*  that  he  never  was  indebted  to  the 
plaintiffs  to  a  greater  amount  than 
21/.  95.,  in  respect  of  the  said  sum, 
parcel,  &c.,  and  that  the  plaintiffs  have 


PLEADING. 


PLEA,  (CONCLUSION  OF).  1097 


plaintiff  caused  to  be  enrolled  no  in- 
strument in  writing,  other  than  and 
except  the  said  instrument  in  writing 
before  set  forth,  whereby  the  letters 
patent  became  void :  Held^  on  special 
demurrer,  that  the  plea  was  bad,  as 
an  argumentative  denial  that  the 
plaintiff  did  describe  and  ascertain  the 
material  part  of  his  invention,  and 
enrol  that  description  as  alleged  in  the 
declaration.  Muntz  v.  Foster  and 
Others,  737 

1 8.  Covenant  on  an  agreement  under 
seal,  that  "  the  plaintiff  agreed  with 
the  defendants  to  sell  to  them  from 
the  mine- works  of  the  plaintiff,  called, 
&c.,  weekly  and  every  week,"  a  cer- 
tain quantity  of  iron  mine,  to  be  de- 
livered to  the  defendants  '*  either 
upon  part  of  the  S.  and  W.  Railway, 
lying  nearest  contiguous  to  the  said 
mine-works,  or  upon  the  said  works, 
when  a  communication  by  a  branch 
of  railway  should  be  made  between 
them  and  the  said  S.  and  W.  railway, 
on  tram-waggons  to  be  provided  for 
the  purpose  by  the  defendants :"  And 
the  defendants  covenanted  that  they 
would  purchase  and  take  the  said  iron 
mine  so  agreed  to  be  sold  and  deli- 
vered as  aforesaid,  and  pay  for  each 
ton  thereof,  the  sum  of,  &c.  about  the 
end  of  each  month  ailer  the  delivery 
thereof,  &c.  Averment  of  perform- 
ance of  agreement  on  plaintiff's  part, 
and  '*  although  from,  &c.,  and  from 
thence  continually,  until,  &c.,  he,  the 
plaintiff  had  thence  raised,  gotten,  and 
prepared,  and  was  ready  and  willing, 
and  then  tendered  and  offered  to  sell 
and  deliver  to  them,  the  defendants, 
weekly  and  every  week,  to  ^-it,  upon 
the  said  mine-works  of  the  plaintiff, 
called,  &c.,  (such  communication  as 
aforesaid,  having,  during  all  that  time, 
been  made  by  a  branch  railway  be- 
tween them  and  the  said  S.  and  W. 
Railway,)  in  tram- waggons  to  be  pro- 
vided by  the  defendants,  two  hundred 
tons  of  iron  mine  which  had  been 
then  gotten  from  the  said  works,"  &c., 


*'of  all  which,  they  the  defendants 
had  due  notice,  and  were  then  re* 
quested  to  provide  tram-waggons  for 
the  same  and  to  purchase  and  take  to 
the  same  according  to  the  said  agree- 
ment.**  Breach,  yet  *'  defendants 
would  not  purchase  or  take  to,  or  ia 
any  manner  pay  for  the  said  quantity 
of  iron  mine,**  &c.  The  defendants 
pleaded,  inter  alia,  that  the  plaintiff 
'*  did  not  tender  or  offer  to  sell  or  de- 
liver to  the  defendants  the  iron  mine 
in  the  declaration  mentioned/*  &c. : 
Heldt  on  special  demurrer,  that  this 
plea  was  bad,  as  tendering  an  imma- 
terial issue.  Jackson  v.  Allatoay  and 
another,  919 

1 9.  To  debt  on  bond,  the  defendant,  by 
his  plea  craved  oyer  of  the  condition, 
(which  appeared  to  be  for  the  pay- 
ment of  money  and  performance  of 
covenants,)  and  pleaded,  *'  that  the 
cause  of  action  in  the  declaration 
mentioned,  did  not  accrue  within 
twenty  years  :**  Held,  bad,  on  special 
demurrer.  Sanders,  Executrix,  ^c, 
V.  Coward,  1012 

20.  To  an  action  on  a  promissory 
note,  the  defendant  pleaded,  that  he 
made  the  note  for  the  accommodation 
of  the  plaintiff,  and  without  considera- 
tion. 

Replication,  that  there  was  a  good 
and  sufficient  consideration,  to  wit, 
the  amount  of  the  note :  Held,  afler 
verdict,  that  the  replication,  though 
informal,  was  good  in  substance. 

Semble,  that  it  would  have  been 
bad  on  special  demurrer.  King  v. 
Philldps,  1008 

PLEADING  DE  NOVO. 
See  Practice,  6. 

PLEA  (CONCLUSION  OF). 

The  plaintiff  declared  upon  a  pro- 
mise  to  pay  a  bill,  drawn  and  endorsed 
by  the  plaintiff  for  the  defendants' 
accommodation  ;  and  to  indemnify 
the  plaintiff:  alleging  for  breach,  that 


PLEA  (FALSE).  d 

tl 

See  Costs,  6.  ^ 

PLEADING  ISSUABLY.  ^ 

1 .  A  defendant  being  under  tenns  of  t 
pleading  issuably,  the  plaintiff^  before  t: 
plea,  obtained  an  order  to  amend  his  n 
declaration,  by  inserting  an  averment  a 
which  the  defendant  was  to  be  at  v 
liberty  to  traverse.  r 

Held,  that  the  defendant  was  re*  i 

leased  from    the    terms  of   pleading  t 

issuably.     Chapman  v.  Giles,       389  c 

2.  Where  to  an  action  brought  by  £ 
the  indorsee  against  the  indorser  of  a  a 
bill  of  exchange,  the  defendant,  being  g 
under  terms  to  plead  issuably,  plead-  t 
•d,  that  subsequently  to  the  indorse-  J 
ment,  the  plaintiff  induced  and  per- 
suaded the  acceptor  of  the  bill  to  ^ 
dishonor  the  bill,  and  not  to  pay  it  | 
when  it  came  to  maturity,  and  that  1 
thereupon  the  bill  was  dishonored,  i 
and  the  plaintiff  signed  judgment  for  < 
want  of  a  plea,  the  Court  refused  to  i 
set  aside  the  judgment  for  irre^larity. 

!                         Bateson  v.  Lee,                            224  ] 

j                             8.  A  declaration  in  covenant,  sta-  t 

\                         ted,  that  the  defendant  granted   an  < 

annuity  to  the  plaintiff,  and  for  better  | 

securing  the  same,  demised  a  rectory  j 

and  prebendal  stall  to  trustees,  and  i 

covenanted  for  payment  of  the  an-  ^ 

nuity :    Breach,   nonpayment.      The  \ 
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a  bond  given  under  the  1  &  2  Vict, 
c.  110,  8.  8,  conditioned  to  pay  any 
sum  that  might  be  recovered  against 
the  defendant  in  the  action,  or  that 
the  defendant  should  render  himself 
to  the  gaoler  of  the  Court  in  which 
judgment  might  be  recovered  ac- 
cording to  the  practice  of  the  Court, 
or  within  such  time  and  in  such 
manner  as  the  said  Court,  or  any 
Judge  thereof  might  direct ;  the  de- 
fendant was  allowed  to  plead,  that 
the  debtor  did  render  himself  to  the 
gaoler  of  the  Court  according  to  the 
practice  of  the  Court ;  and  also,  that 
he  did  render  himself  pursuant  to  an 
order  of  a  learned  Judge,  by  whom 
he  was  committed  to  the  custody  of 
the  keeper  of  the  Queen's  prison. 
But  he  was  compelled  to  elect  between 
two  other  pleas,  the  one  being,  that 
the  debtor  surrendered  himself  to, 
and  was  taken  by  the  sheriffs  of 
London  under  a  ca.  sa.,  issued  by 
plaintiff;  and  the  other,  that  the 
debtor  having  been  taken  under  a 
writ  of  ca.  sa.,  at  the  suit  of  the 
plaintiff,  was  brought  up  by  a  writ  of 
habeas  corpus  ad  satisfaciendum  at 
the  suit  of  the  plaintiff,  and  com- 
mitted to  the  custody  of  the  marshal 
of  the  Marshalsea,  and  thereby  was 
prevented  from  rendering  himself. 
Hayward  v.  Bennei,  916 

2.  Case  for  the  infringement  of  a 
patent  for  certain  improvements  in 
machinery  :  Breach,  the  making, 
using,  and  putting  in  practice  the  in- 
vention, and  also  a  part  thereof.  The 
specification  described  the  invention 
as  a  combination  of  several  parts,  and 
also  appeared  to  claim  each  pait 
separately :  Heldf  that  the  defendant 
was  entitled  to  plead  that  parts  of  the 
invention  were  not  a  new  manufacture 
within  the  21  Jac.  1,  c.  3,  as  well  as 
that  the  whole  was  not  a  new  manu- 
facture within  that  statute.  Bentky 
V.  KeighUty  and  Another,  944 

3.  In  a  proceeding  by  scire  facias 
against  a  defendant  as  a  member  of  a 


trading  company,  and  to  introduce 
his  name  to  the  record,  after  judg- 
ment obtained  against  a  public  officer 
of  the  same  company,  the  Court 
allowed  the  defendant  to  plead  :  first 
that  he  was  not  a  member  of  the  com- 
pany ;  and,  secondly,  the  plea  of 
payment  under  the  operation  of  the 
statute  of  Anne.  PhUUpson,  Public 
Officer,  ^c,  V.  Tempest,  209 

4.  To  an  action  for  infringing  a 
patent,  to  part  of  which  a  disdaimer 
has  been  entered  under  the  5  &  6 
Wm.  4,  c.  83,  the  defendant  will  not 
be  allowed  to  plead  similar  pleas  to 
the  whole  invention,  and  to  the  un- 
disclaimed  part.  Clark  and  Another 
V.  Kenrick  and  Another,  392 

PLURIES  WRITS. 
See  Limitations,  (Statute  of). 

POOR. 
See  Guardian  of  the  Poob. 

POOR  RATE. 

The  Court  will  grant  a  mandamus 
compelling  justices  to  allow  a  poor 
rate,  where  it  appears  to  have  been 
properly  made  and  signed  by  the 
overseers ;  no  churchwardens  having 
been  sworn  in  for  a  period  of  six 
years,  and  one  of  those  last  sworn  in, 
having  since  died  before  the  making 
of  the  rate. 

The  rule  is  absolute  in  the  first 
instance.  Regina  v.  Lord  Oodolphin 
and  Another,  830 

POOR  RATE,  (ALLOWANCE 
OF). 

See  Poor  Rate. 

POSSESSION. 
See  Pleadisq,  6. 

POUNDAGE. 
See  Susbiff'8  Fees. 
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PRACnCE- 


PRACTICB. 


PRACTICE. 

See  AmDATTTS,  1. 
AKTici.n  ov  C 
Attachuzxt,  3. 
ArroKXiTy  ft. 
Bail. 

COSIOLZDATXOS. 

DcFKan>ASTS. '  Setoial;. 

DEMrmsxB,  1. 
Demubbkk  Books. 

DUGOSnXUASCK. 
DiSTBIXGASy  5j  6. 
EnDCTMCST,  11. 

Fmu  Facias,  2. 
Issmmos  or  Doccmkst. 
JcDGMEST,  (Sens  Facias  to 

Rkvits). 
MAMmixD  WoxAjr,  I . 
NnsASCx,  (PuBuc). 
New  TftiAi,  2,  3. 
Fafek  Books. 
Poos  Ratx. 
Rbgistkatios  OF  VoTKBs' Act, 

3.  t 

SuGOCSTioir. 
scpkkskdxas. 
Vkhikb  Facias. 
Wmrras,  2. 
Writ  of  Ijiquikt. 

1.  On  a  rule  nisi  to  set  aside  an 
award,    the   objection   must  be  spe- 
cifically  pointed   out   by    the    rule;   , 
unless  the  general  statement  of  the 
objection,  as  *'  that  the  arbitrator  has 
exceeded  his  authority,"  be  aided  by   ; 
specific    instances    contained   in   the  ! 
affidavits.     Staples  v.  Hatf,  711    j 

2.  A  rule  to  compel  the  attendance  i 
of  witnesses  and   the  production    of  > 
documents  in  their  custody  before  an   I 
arbitrator,  under  the  3  &  4  Wm.  4,   i 
c.  42,  8.  40,  where  the  order  of  refer- 
ence has  been  made  a  rule  of  Court, 
is  a  rule  absolute  in  the  first  instance.   • 
In  the  matter  of  the  Arbitration  between 
the  Guarantee  Society  and  Mr.  Abra- 
ham Levy,  907 

3.  Where  a  rule  for  judgment  as 
in  case  of  a  nonsuit  is  discharged 
upon  a  peremptory  undertaking,  and 


tbe  plaiDtiff  neglecto  to  dra 
mle  bj  which  the  mle  ni: 
disiged,  the  defeudant,  if  I 
to  take  advantage  of  it,  masi 
the  role  within  the  prop 
Kuiyki  mmdAnoiker  r.  SmUk 

4.  An  action  was  broagb 
Covirt,  by  direction  of  the 
Chancery  to  try  the  plainti 
to  a  patent,  and  the  questi 
infringement  ;  and  an  ii 
gnuted  restxaining  the  defei 
tbe  mean  time  firom  infnDginj 
defendants  had  soed  ont  i 
aeire  fiidas  to  repeal  the  lette 
of  the  plaintiff';  that  writ,  oi 
departure  from  the  usual  n 
business  of  the  Court  of 
Bench,  and  though  no  defauJ 
defendants,  had  not  yet  bee 
Heidj  that  this  Court  woi 
upon  motion  of  the  defendant 
the  trial  of  the  action  to  be  po 
till  after  the  proceedings  on  t 
facias  had  been  determined 
Court  of  Queen's  Bench.  A 
FoOer  amd  Others^ 

5.  Where  in  an  action 
public  officer  of  a  co-partners 
plaintiff  has  obtained  a  ml 
special  jury,  the  Court  will 
him  to  furnish  a  list  of  the 
holders  of  the  company  ;  ui 
undertakes  that  none  of  the 
eight  persons  named  as  juroi 
be  shareholders.  EsdaiU  anc 
V.  Lund^ 

6.  Where  after  demurrer,  th 
tiff  amends  his  declaration  ar 
costs,  the  demurrer  is  at  an  e 
the  defendant  has  two  days* 
plead  de  novo,  to  the  ameni 
claration  ;  but  where  a  declar 
amended  after  plea,  the  de 
cannot,  in  this  Court,  plead  d 
without  an  order  for  that  p 
Smith  ?.  Hearne^ 

7.  Where  a  party  is  in  ^ 
under  process  issued  on  an  e 
recognizance  into  which  he 
that  he  has  not  entered,  the 


PRESENTMENT. 


PRIVILEGE. 
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course  is  to  come  into  Court,  and 
traverse  the  recognizance.  Ex  parte 
Stovoell,  995 

8.  Where  from  pressure  of  business 
a  motion  cannot  he  heard  within  the 
first  four  days  of  Term,  and  the  case 
is  inserted  in  the  list  of  enlarged  mo- 
tions, notice  of  that  fact  should  be 
given  to  the  opposite  party,  or  he 
will  be  entitled  to  the  costs  of  pro- 
ceeding to  sign  judgment.  Emblin  v. 
Dartnell,  1010 

PREMISES  (ABANDONED). 
See  Ejectment,  7. 

PREMISES,  (OWNER  OF). 
See  EsTOPFEL,  2. 

PRESENTMENT. 

See  Pkomissobt  Note. 
In  an  action  of  debt  for  money  had 
and  received,  it  appeared  that  on 
Saturday  evening,  the  19th  of  Janu- 
ary, the  plaintiff  gave  change  for  a 
5/.  bank  note  of  Messrs.  P.  and  Go's, 
bank,  to  the  defendant,  at  his  re- 
quest ;  on  Monday  morning,  the 
banking-house  of  Messrs.  P.  &  Go's. 
was  opened  for  two  hours  and  then 
closed,  and  the  partners  afterwards 
became  bankrupts  ;  no  payments 
were  made,  and  the  jury  gave  an 
opinion  that  if  the  note  had  been  pre- 
sented, it  would  not  have  been  paid  ; 
the  note  was  not  in  fact  presented, 
but  on  Monday,  the  plaintiff  sent  it 
to  the  defendant,  and  requested  to 
have  his  money  returned ;  the  de- 
fendant at  first  promised  to  return  it, 
but  afterwards  refused:  Held,  that 
the  obligation  on  the  holder  of  a  note 
in  such  a  case  is  to  give  prompt  notice 
to  the  person  from  whom  he  received 
it,  of  the  stoppage  of  the  bank,  and 
to  tender  the  note  back  to  him :  and 
that  in  the  particular  case,  the  plain- 
tiff had  done  all  that  he  was  bound  to 
do,  and  was  entitled  to  recover,  al- 


though there  had  been  no   present- 
ment of  the  note.     Turner  v.  Stones, 
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PRINCIPAL. 
See  Trespass,  4. 

PRIOR  ACT  OF  BANKRUPTCY. 
See  Bankbuptct. 

PRIVILEGE. 

See  Attobney,  6. 

Where  a  defendant  was  taken  in 
execution  on  a  writ  of  ca.  sa.,  upon  a 
judgment,  but  dischaiged  by  a  Judge 
at  Chambers,  on  the  ground  of  his 
privilege  as  a  barrister,  and  he  was 
subsequently  again  arrested  upon  an 
alias  capais  issued  upon  the  same 
judgment,  the  Court  refused  to  relieve 
him  from  such  second  arrest,  even  al- 
though the  Judge  at  Chambers  had 
imposed  upon  the  defendant,  the  term, 
that  he  should  bring  no  action  in 
respect  of  his  first  imprisonment,  and 
although,  at  the  time  of  such  first  im- 
prisonment, the  defendant  was  in  the 
actual  custody  of  the  Marshal,  and 
not  of  a  sheriff's  officer. 

By  the  practice  of  the  Palace  Court, 
all  writs  of  execution  are  returned  on 
the  Friday  next  after  they  are  issued ; 
a  writ  of  ca.  sa.  on  a  judgment  ob- 
tained in  that  Court,  was  issued  in 
the  month  of  February,  and  the  de- 
fendant was  taken  on  the  4th  of 
April ;  the  writ  was  indorsed  on  that 
day  by  the  Marshal  "  in  custody ;" 
on  the  7  th  of  April,  the  defendant 
was  discharged  out  of  custody  on  the 
ground  of  privilege,  and  the  Marshal 
made  a  further  order,  '*  discharged  by 
order  of  Patteson,  J. ;"  the  writ 
bearing  these  indorsements  was  re- 
turned, and  on  the  26th  of  May,  an 
alias  writ  was  sued  out,  and  the  de- 
fendant was  arrested  thereon :  Held, 
that  such  alias  writ  was  regular,  for 


PROCEEDS  OF  SALE. 
j  See  Banuuptct,  (P&iob  Act  of). 

1  PROCESS. 

See  Amsndxbnt,  2. 

j  PRODUCTION  OF  DEED. 

I  See  Attaohmsnt,  1. 

t 

PROCHEIN  AMY. 

1.  To  make  an  order  a  rule  for  pay- 
I                        ment  of  coats  against  a  prochein  amy, 

under  the  1  &  3  Vict.  c.  1 10,  a.  18, 
the  same  proceedings  are  requisite  as 
in  case  of  an  attachment  for  nonpay- 
ment of  costs. 

An  insufficient  service  is  not  cured 
by  the  prochein  amy  appearing  and 
shewing  cause  against  the  rule. 

In  a  cause  in  which  £•  A.,  was 
suing  by  Me  next  friend,  an  affidavit 
was  entitled  E.  A.,  suing  by  her  next 
friend. 

Held^  immaterial.  Abrahams  by  his 
next  Friend  v.  Taunton,  319 

2.  The  fact  of  the  father  of  an  in. 
fant  plaintiff  being  insolvent,  is  not, 
of  itself,  a  sufficient  ground  for  re- 
fusing his  appointment  as  prochein 
amy,  or  if  appointed  before  insolvency, 
of  requiring  security  for  costs ;  but 
the  Court  upon  full  knowledge  of  the 
circumstances,  will  exercise  its  dis- 


PUBLIC  COMPANY, 


RAMSGATE  HARBOUR  ACT.  1105 


PROVISO,  (TRIAL  BY). 

A  defendant  may  try  by  proviso  in 
cases  sent  for  trial  before  the  sheriff, 
under  the  3  &  4  Wm.  4,  c.  42,  s.  17. 
Harrison  v.  SuttoUf  471 

PUBLIC  COMPANY. 

Declaration  in  scire  facias,  stating 
a  judgment  recovered  against  B.,  as 
secreUry  to  a  company,  and  averring 
that  the  defendants  at  the  time  of  the 
recovery  of  the  judgment  were  and 
still  are  shareholders :  Plea,  that  B. 
was  not  secretary,  modo  et  form4 : 
Jleldt  first,  that  the  plea  was  bad,  as 
traversing  an  allegation  nowhere  found 
in  the  declaration  :  Secondly,  that  the 
declaration  was  good,  although  it  did 
not  shew  that  B.  was  secretary  at  the 
commencement  of  the  original  suit ; 
and  semble,  if  he  were  not,  the  com- 
pany would  nevertheless  be  bound  by 
the  judgment. 

The  statute  forming  the  company 
required  a  memorial  of  the  names  of 
the  shareholders  to  be  enrolled  in 
Chancery,  within  six  months  after 
the  passing  thereof,  and  enacted, 
**  that  until  the  first  memorial  shall 
have  been  duly  enrolled  in  manner 
directed  by  the  act  no  action  or  other 
proceeding  by  or  against  the  company, 
should  be  commenced  or  prosecuted 
under  the  act."  A  plea  to  scire  facias 
that  no  memorial  was  enrolled  within 
six  months  :  Heldf  bad. 

The  statute  enacted,  that  it  should 
be  lawful  for  the  plaintiff  to  cause 
execution  upon  any  judgment  ob- 
tained by  him  in  an  action  against 
the  nominal  defendant  to  be  issued 
against  all  or  any  of  the  shareholders 
for  the  time  being  of  the  company, 
and  that  if  such  execution  should  be 
ineffectual,  then  it  should  be  lawful 
for  him  to  issue  execution  against  any 
person  who  was  a  shareholder  at  the 
time  the  contract  was  entered  into, 
provided  that  no  person  having 
ceased  to  be  a  shareholder,  should  be 


liable  for  any  debt  for  which  he  would 
not  have  been  liable  as  a  partner: 
Held,  that  the  execution  should  issue 
in  the  first  instance  against  those 
persons  who  are  shareholders  at  the 
time  it  is  sued  out,  provided  they 
were  shareholders  at  the  time  of  the 
contract,  and  would  have  been  liable 
to  the  plaintiffs,  if  the  action  had  been 
against  them,  instead  of  the  nominal 
defendant. 

Semble,  that  such  defendants  might 
plead  to  the  scire  facias  that  they  were 
not  shareholders  at  the  time  of  the 
contract. 

To  scire  facias  against  the  mem- 
bers of  a  company  on  a  judgment  ob- 
tained against  their  secretary,  the 
defendants  cannot  plead  any  matter 
which  might  have  afforded  fi  defence 
to  the  original  action ;  and  if  the 
nominal  defendant  collusively  suffers 
judgment  to  be  entered  against  biro, 
the  members  of  the  company  should 
apply  to  the  Court  to  set  it  aside. 
Bradley  and  Otheri  v.  Eyre  and 
Others,  260 

PUBLIC  OFFICER. 

See  Banking  Co-PARTNBR8Hir,  1, 2. 
Public  Compant* 
Pleas,  (Several),  I. 

PUBLISHER. 
See  CoNSPiRAcr,  1. 

QUARTER  SESSIONS. 
See  Order  of  Removal,  1,  3. 

QUASHING  ORDER. 
See  Order  of  Removal,  2. 

QUI  TAM  ACTION. 

See  Particulars   of   Plaintiff's 
Residence. 

RAMSGATE  HARBOUR  ACT, 
See  Db  Injuria,  1. 


XaS35TULTI0K.  & 


iz-tT^ -ir^i 


iZr-^-'r^^ 


IT   iHC  psryTiMSiii  :»:  par 
uf  1.  ail  a:  ^T-hi-ng^ 


iLi-flMi     MOTIOy  T 


IZaSCSaILZ 


"LF.-^r^aczASCE^ 


&f  L 


Cxnr:  xmL  u  c  w&t  iJiarBd.  isDeL  £X- 
esmnx  znrr:  out  l  ysK'  anf  &  sit 
ite-  juiir^iszjL.  wx^tiz  A  kL  a.-  sni 
-^  assis&zsET*  -ITU  iitST?ra'iL  ziaast.  ii 

i.aM»  crrriu  i:  rmr'rjrgg  tin  ci^ 
ifOkSiac  31  Ukf  rr:iX3i£  of  iijs  litr-rf 
i^iffg?   *'m:t  ue  Coin  ift£  ii:  p:v*T  r: 

iL*  rsszri  :»:  *i  hisrijc  C:«cn  fcnsr 
jQQr=isr:-     JTnrY  t.  Bclf,  S%5 
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REDUCTION  OF  D.\MAGES. 
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^  If  appeals  wbicb  are  U 
gned  vnder  tbe  Registration  of 


RENT,  &c. 


RESIDENCE,  &c.         1105 


Act,  6  Vict.  c.  18,  the  practice  of  the 
Court  with  respect  to  special  cases 
must  be  followed;  and  the  appel- 
lant, therefore,  ought  to  deliver  paper 
books  to  the  Lord  Chief  Justice  and 
the  senior  puisne  Judge,  and  the  re- 
spondent to  the  two  junior  puisne 
Judges  of  the  Court.  AUan^  Appel- 
lantt   and    IVaierhouse,    Respondent, 
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RELEASE. 

See  Trespass  for  False  Imprison- 
ment. 

REMITTITUR. 
See  Writ  of  Trial,  1. 

REMAND. 
See  Insolvent  Debtors'  Act,  4. 

REMOVAL. 

See  Order  of  Removal,  3. 

REMOVAL  (OF  GOODS). 

See  Rent  (Removal  of  Goods 
WITHOUT  Paying). 

RENEWAL  OF  MOTION. 

See  Grounds  of  Objection. 
Motion  (Amended). 

RENT,  (REMOVAL  OF  GOODS 
WITHOUT  PAYING). 

A  sheriff  is  not  liable  to  the  land- 
lord in  an  action  on  the  case  under 
the  Stat.  8  Anne,  c.  14,  s.  1,  unless 
there  be  an  actual  removal  of  the  goods 
from  the  premises :  the  mere  execu- 
tion of  a  bill  of  sale  not  being  equi- 
valent to  a  removal. 

Semble,  that  the  landlord  is  entitled 
to  distrain  for  a  year's  rent  while  the 
goods  remain  on  the  premises,  al- 
though the  goods  have  been  sold  by 
the  sheriff.    Smallfnan  v.  PoUard,  901 

VOL.    I. 


REPAIRING,  (BREACH  FOR 
NOT). 

See  Pleading,  6. 

REPLEVIN. 

To  an  action  by  the  assignee  of  a 
replevin  bond,  the  defendant  pleaded 
that  the  bond  was  taken  from  him  by 
one  T.  H.,  under  colour  and  pretence 
that  he  was  the  sheriff's  deputy  for 
taking  replevins,  without  this,  that 
the  sheriff  took  the  bond,  modo  et 
form&. 

HeU  that  it  was  sufficient  for  the 
plaintiff  to  prove  that  T.  H.  acted 
as  replevin  clerk,  and  that  proof  of 
his  appointment  was  not  necessary. 
Faulkner  v.  Johnson,  346 

REPLEVIN  BOND. 

The  Court  will  not»  in  general,  stay 
proceedings  on  a  replevin  bond,  un- 
less it  clearly  appears  that  the  appli- 
cation is  made  on  behalf  of  the  sureties 
and  not  of  the  principal.  Warton  v. 
BlackneU,  650 

REQUEST. 
See  Pleading,  15. 

REQUEST,  (IN  BAILMENT). 
See  Pleading  (issuablt),  7. 

RESIDENCE  (ABROAD). 

See  Rule  to  pat  Money. 
Security  for  Costs. 
Where  a  defendant  was  resident 
abroad,  at  Boulogne,  in  France,  the 
Court  granted  leave  to  sign  judgment 
against  him  upon  a  sci.  fa.,  on  an  affi- 
davit of  service  of  notice  of  the  writ 
upon  him  in  that  place.  Stockport  ▼. 
Hawkins,  204 

RESIDENCE  (OF  DEFEND- 
ANTS). 

See  Distringas,  6. 

B  B  B  B  d.  &  L. 


RETURN  TO  HABEAS 
CORPUS. 

See  Commitment  (Warrakt  op),  2. 

REVENUE  (OFFENCES 
AGAINST). 

See  Bail,  2. 

REVIEWAL  OF  DECISION. 
See  Judos  at  Chambers. 

ROLL  OF  ATTORNIES. 
See  Attorney,  7* 

RULE  (TO  COMPUTE). 

1.  Service  of  rule  to  compute. 
BrahamY.  Sawyer^  466 

2.  Service  of  a  rule  to  compote  upon 
a  servant  at  a  counting-house  is  in- 
sufficient. Rowland  v.  VixeieUy  and 
Otheri,  767 

RULE  OF  COURT. 

See  O&DBR  OF  Rbferencb. 
Warrant  of  Attornbt,  8. 

To  a  declaration  in  scire  facias  by 
an  executrix  upon  a  judgment  reco- 
vered by  her  testator,  the  defendant 
pleaded,  that  before  the  giving  of  the 
judgment  in  thedeclaration  mentioned, 
a  rme  of  Court  was  drawn  up  bv  con- 


SCOTCH  LAW. 


SEIZURE. 
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SCHEDULE  (OMISSION  TO 
INSERT  DEBT  IN). 

See  Pleading,  13. 

SCIRE  FACIAS. 

See  Pleas  (Several),  1. 
Public  Company. 
Pleading,  10. 

Record  of  Inferior  Court. 
Residence  Abroad. 

Where  a  party  dies  after  verdict, 
and  before  a  judigment,  bis  lands  are 
bound  by  a  judgment  entered  up  with- 
in two  Terms  after  verdict,  under 
17  Car.  2,  c.  8,  s.  1.  Saunders  y. 
M'Gowran  and  Another^  405 

SCIRE    FACIAS,    (CA.   SA.  IS- 
SUED UPON). 

See  Arrest,  1. 

SCIRE  FACIAS  (TO  REPEAL 
PATENT). 

See  Practice,  4. 

SCIRE  FACIAS  (TO  REVIVE 
JUDGMENT). 

See  Judgment  (Scire  Facias  to 
Revive). 

SCIRE  FACIAS  (SUED  OUT 
FRAUDULENTLY). 

See  Rule  of  Court. 

SCOTCH  LAW. 

To  assumpsit  on  a  policy  of  insur- 
ance, by  the  assignees  of  P.  a  bank- 
rupt, the  defendant  pleaded  to  78/. 
parcel,  &c.,  that  the  policy  was  made 
in  Scotland,  and  that  the  said  sum 
was  duly  fenced  and  arrested,  accord- 
ing to  the  law  of  Scotland,  at  the  suit 
of  Q.  for  a  debt  due  to  him,  until  suf- 
ficient caution  should  be  found  in  the 
books  and  session,  that  the  same 
should  be  fbrthcoming  to   6.,  that 


thereupon  the  said  sum  became,  and 
was  according  to  the  law  of  Scotland, 
in  custody  of  the  law,  and  subject  to 
the  order  of  the  Court  of  Session ; 
that  such  proceedings  were  after- 
wards had,  that  6.  obtained  final 
judgment,  then  that  the  proceedings 
were  regularly  conducted,  and  that 
the  judgment  was  final  and  conclusive 
against  the  plaintiffs,  and  that,  ac- 
cording to  the  law  of  Scotland,  the 
plaint^s  are  precluded  from  suing  for 
the  said  sum,  and  are,  by  reason  of 
the  premises,  wholly  barred. 

Held,  on  special  demurrer,  that  the 
plea  afforded  a  good  defence,  and  that 
it  was  not  necessary  to  set  out  the 
Scotch  law.  APLeod  and  Another ^ 
Assignees  of  Pitcaim,  a  Bankrupt,  v. 
SchuUze  and  Another,  614 

SEALING  WRIT. 

See  Testatum  Capias  ad  Satisfa- 
ciendum. 

SECRETARY. 
See  Public  Company. 

SECURITY  FOR  COSTS. 
See  Prochein  Amy,  2. 

In  an  affidavit  in  support  of  a  rule 
for  security  for  costs,  it  is  sufficient 
to  allege  that  the  plaintiff  is  then 
resident  abroad,  it  rests  with  the 
plaintiff  to  shew  that  his  residence 
was  for  a  mere  temporary  purpose. 

In  an  action  by  husband  and  wife, 
for  injury  to  the  wife,  it  is  no  answer 
to  a  rule  for  security  for  costs,  that 
the  wife  is  resident  in  England. 
Hanmer  and  Wife  v.  Mangles,      894 

SECURITY  FOR  REPAYMENT 
OF  MONEY. 

See  Stamp  (ad  Valorem),  2. 

SEIZURE. 
See  Trespass,  8. 

B   B  B  B  2 


•^«lf  C^JECTMENT,   1,  ^,  H,   lU. 

SERVICE  OF  NOTICE. 

See  Residence  (Abroad). 

SERVICE  OF  NOTICE  OF  DE- 
CLARATION. 

Service  of  a  notice  of  declaration  on 
•ne  of  two  joint  defendants,  who  are 
partners,  at  the  partnership  place  of 
business,  is  not  a  sufficient  service 
upon  the  other. 

Qu€Pre,  whether  the  service  would 
be  sufficient,  if  it  appeared  that  the 
subject-matter  of  the  declaration  re- 
lated to  a  partnership  debt.  MouUton 
V.  fVhre  and  Another,  527 

SERVICE,  (PERSONAL). 
See  Attachmekt,  2. 

SERVICE  (OF  RULE  TO  COM- 
PUTE). 

See  Rule  (to  compute),  1,  2. 

SERVICE  OF  WRIT  OF   SUM- 
MONS. 

See  NoK  Pros,  (Judgment  of). 
Writ  of  Summons. 

SETTLEMENT  f  OF  ACTION). 


STAMP. 


STAMP,  (AD  VALOREM).  1109 


SHORT-HAND   WRITERS 
NOTES. 

See  Costs,  10. 

SIGNATURE  OF  COUNSEL. 
See  Judgment. 

SIGNED  BILL. 
See  Pleading  Issuably,  6. 

SIGNING  JUDGMENT. 

See  Warrant  of  Attorney,  6. 

SPECIAL  CASE. 
See  Certiorari. 

SPECIAL  CIRCUMSTANCES. 
See  Attorney,  3. 

SPECIAL  JURY. 
See  Practice,  5. 

Plaintiff  having  obtained  a  rule  for 
a  special  jury,  and  given  notice  of 
trial,  a  particular  day  was  appointed 
for  bearing  tbe  cause.  When  the  ap- 
pointed day  arrived,  a  special  jury 
not  having  been  summoned,  the  cause 
was  put  in  the  common  jury  list,  and 
on  the  following  day  was  tried  as  an 
undefended  action.  The  Court  set 
aside  the  verdict  as  irregular,  with 
costs.     Hague  v.  Hatt^  83 

SPECIFICATION. 
See  Pleading,  17. 

STATIONER'S  BOOK,  (ENTRY 
IN). 

See  Copyright. 

STAMP. 

1.  Where  work  has  been  done 
under  a  written  contract,  evidence  of 
extra  work  cannot  be  given  without 


proof  of  the  written  contract,  and  if  it 
be  inadmissible  for  want  of  a  stamp, 
the  Judge  cannot  look  at  it  for  the 
purpose  of  determining  whether  or  no 
the  proposed  evidence  relates  to  it. 
Buxton  V.  Cornish  and  Another^  585 
2.  An  agreement  which  operated 
as  a  lease,  and  bore  a  1/.  105.  stamp, 
reserved  a  yearly  rent  of  50/.,  con- 
tained a  stipulation  that  the  landlord 
should  insure  the  premises  for  1000/., 
and  that  the  premiums  should  be 
added  to  the  rent,  and  become  due 
and  payable  in  like  manner  as  the 
rent:  Held,  that  the  party  impeach- 
ing the  stamp  was  bound  to  shew 
that  the  rent  and  premiums  exceeded 
100/.,  and  that  in  the  absence  of  such 
proof,  a  1/.  \0s.  stamp  was  sufficient. 
Wilson  V.  Smith,  633 

STAMP  (AD  VALOREM). 

1 .  An  indenture  recited  that  in  con- 
sideration of  400/.  (part  of  500/.) 
agreed  to  be  advanced  by  the  plaintiff 
to  the  defendant,  paid  to  certain 
mortgagees  by  the  plaintiff,  they  sur- 
rendered into  the  hands  of  the  lord 
certain  land,  to  the  intent  that  he 
might  regrant  the  same  to  the  plain- 
tiff in  trust,  to  sell  the  land,  and  re- 
tain the  500/.  The  indenture  then 
stated  a  covenant  by  the  defendant  to 
pay  the  500/.  on  a  certain  day,  and 
in  default  of  payment,  that  plaintiffs 
might  enter  on  the  land  :  Held,  not 
to  require  an  ad  valorem  stamp. 
Haywood  and  Others  v.  Bihby,      290 

2.  An  indenture  of  mortgage  of 
certain  premises  held  on  leases  for 
lives,  contained  a  covenant  by  the 
mortgagor  to  procure  a  renewal  of  the 
lease,  and  in  default  thereof  that  the 
mortgagee  might  procure  such  re- 
newal, and  that  the  fine,  costs,  and  ex- 
penses attending  the  same  should  be 
a  charge  on  the  premises :  Held,  that 
this  was  not  a  security  for  the  re-pay- 
ment of  money,  of  uncertain  amount 
to  be  thereafter  advanced  or  paid,  and 


STATUTES  (PARTICULARS 
OF). 

See  Notice  of  Action. 

STAY  OF  PROCEEDINGS. 

See  Court  of  Requests*  Acts,  1. 
N0M8OIT,  (Judgment  as  in  case 
OF  a),  4. 

Under  a  fiat  in  bankruptcy,  issued 
in  the  year  1840,  G.  was  appointed 
official  assignee,  and  received  posses- 
sion of  the  bankrupt's  books,  &c. 
Ou  the  10th  of  December,  1S41,  the 
fiat  was  annulled  by  consent  of  the 
creditors,  and  the  bankrupt  demanded 
the  restoration  of  his  books :  but  this 
being  refused,  on  the  4th  of  January, 
1842,  he  commenced  an  action  of 
trover  against  G.,  for  their  recovery. 
On  the  25th  of  January,  a  second  fiat 
was  issued  against  the  plaintiff,  and 
on  the  1 2th  of  May,  the  plaintiff  was 
duly  adjudged  a  bankrupt.  On  the 
25th  of  May,  G.,  the  defendant  in  the 
suit,  was  again  appointed  official 
assignee.  On  the  2drd  of  February, 
the  action  was  tried,  and  the  plaintiff 
obtained  a  verdict:  Heldt  that  the 
defendant  was  entitled  to  stay  the 
proceedings  in  the  action,  upon  pay- 
ment of  costs  down  to  the  date  of 
the  second  fiat  in  bankruptcy.  Ouch^ 
terlony  v.  Gibson,  1 
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TESTATUM,  &c. 


TITLE  OF  AFFIDAVIT,    lilt 


does  not  apply  to  the  case  of  a  de- 
fendant in  custody  by  virtue  of  a  writ 
of  capias  issued  under  the  1  &  2  Vict, 
c.  110,  s.  3.     Ireland  ▼.  Berry,    866 

SURRENDER. 
See  Stamp  (ad  Valorem),  1. 

SURETY  ON  BOND  (ACTION 
AGAINST). 

See  Pleas  (Pleading  Several),  1. 

SURETIES. 
See  Replevin  Bond. 

SURPRISE. 
See  Trespass,  1 . 

TAXATION. 

See  Attorney,  3. 

Attorney's  Bill,  1,  2,  3,  4. 
Costs  (Taxation  of). 

TENANCY  IN  COMMON. 

In  detinue  sur  trover,  a  defence 
that  defendant  was  tenant  in  common 
with  plaintiff,  cannot  he  given  in 
evidence  under  **  non  detinet,"  or 
"  not  possessed,"  hut  must  he  specially 
pleaded.     Mason  v.  FameU,         576 

TENDER. 
See  Plbadino,  18. 

TESTATUM  CAPIAS  AD 
SATISFACIENDUM. 

The  venue  in  the  action  heing  laid 
in  Middlesex,  the  defendant  was  taken 
into  custody  upon  a  testatum  ca.  sa. 
issued  into  Yorkshire,  hefore  any 
original  ca.  sa.  had  issued  into  Mid- 
dlesex. 

An  original  writ  of  ca.  sa.  was  af- 
terwards issued  into  Middlesex,  tested 
hefore  the  testatum  ca.  sa.,  hut  sealed 
afterwards  :  Held,  no  ground  for  set- 
ting aside  the  testatum  ca.  sa.  for 
irregularity.     Mass  v.  James,        807 


TIME. 
See  Commitment,  (Warrant  of),  2. 
Distringas,  1. 

Registration  of  Voters'  Act, 
1.  a. 

TIME  GIVING  (TO  DRAWER). 
See  Bill  oi  Exchange. 

TIME,  (LAPSE  OF). 

See  Irregularity,  1. 
Writ  of  Trial,  1. 

TIME,  (REASONABLE). 
See  Pleading. 

TIME  TO  PLEAD. 

1 .  The  plaintiff  delivered  his  decla- 
ration on  the  5th  of  June,  indorsed, 
**  plea  in  four  days  or  judgment :" 
The  rule  to  plead  was  entered  on  the 
6th  of  June:  /^e^,  that  the  defendant 
had  the  whole  of  the  10th  of  June 
to  plead,  and  that  judgment  signed 
on  that  day  for  want  of  a  plea  was 
irregular.     Dunn  v.  Hodson^         204 

2.  The  copy  of  a  summons  for  time 
to  plead  stated  hy  mistake,  that  the 
summons  was  retumahle  at  eleven, 
instead  of  three  o'clock  in  the  after- 
noon :  Held,  that  the  plaintiff  had  a 
right  to  sign  judgment  as  for  want  of 
a  plea  hefore  three  o'clock  in  the 
afternoon,  as  no  true  copy  of  the  sum- 
mons had  heen  served  upon  him. 
Cumber  lege  v.  Carter  ^  791 

TITHE    COMMUTATION  ACT, 
(FEIGNED  ISSUE  UNDER> 

See  Nonsuit,  (Judgment  as  in  case 
o?  a),  3. 

TITHES. 
See  Costs,  8. 

TITLE  (OF  AFFIDAVIT). 

See  Affidavit,  1,  8,  4,  d. 
Ejectment,  8. 
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TITLE  (OF  CAUSE). 
iS^  Ejectmbht,  4. 

TITLE  (OF  DECLARATION). 

See  Ejectment,  5,  6,  8. 
Yabiamce. 

TITLE  DEED. 
See  Attachment,  1. 

TOWNSHIP,  (GUARDIAN  OF 
POOR  OF). 

See  Guardian  of  the  Poor. 

TRADING. 
See  Court  of  Requests'  Acts,  7- 

TRAVERSE. 

See  Suggestion. 

TRAVERSING  A  RECOGNI- 
ZANCE. 

See  Practice,  ?• 

TRESPASS. 

See  Notice  of  Action. 
Pleading,  5. 
"  Wilful  and  Malicious.** 

1.  Trespass,  de  bonis  asportatis,  is 
maintainable  by  an  administrator  for 
a  trespass  committed  upon  the  goods 
of  the  intestate,  after  his  death,  and 
before  letters  of  administration  granted. 

Therefore,  where  E.  died  in  lodg- 
ings, on  the  28th  of  June,  and  on  the 
28th  of  July,  T.,  her  sister,  took  pos- 
session of  her  property,  but  whilst 
she  was  removing  it,  it  was  seized  by 
S.  in  respect  of  rent  alleged  to  be  due 
from  E.'s  landlord,  and  on  the  29th 
of  July  administration  was  granted  to 
T.,  it  was  held,  that  T.  was  entitled 
to  maintain  trespass  for  such  seizure, 
^'c,  no  rent  being  proved  to  be  due 
to  S. 


The  Court  refiised  to  grant 
trial,  on  the  ground  of  surpiis 
an  affidaTit,  stating  that  tbedef 
had  failed  in  proving  rent  to 
from  C.  to  S.  by  reason  of  tl 
production  of  a  written  agreen 
the  possession  of  the  defend 
but  of  the  existence  of  which  i 
fendants'  attorney  was  ignoru 
the  trial.  Thorpe  and  Wife  r 
wood  and  Amaiherf 

2.  To  trespass,    for  breakii 
entering  the  plaintiff's  dwelling 
and  seising  his  goods   under 
daim  of  debt,  whereby  the  [ 
was   deemed   insolvent,   and 
lodgers  left  his  house  ;  the  del 
pleaded  as  to  seizing  the  good: 
the  plaintiff  was   bankrupt  : 
bad,  in  substance,   inasmuch 
plaintiff  might  recover  damages  I 
the  value  of  the  goods.     Bret 
Dew  and  Another^ 

3.  Trespass  de  bonis  asp< 
Plaintiffs  claimed  under  an  i 
ment  of  the  goods  in  question 
A.,  who  had  been  previously  : 
with  a  summons  in  debt  at  the  : 
one  of  the  defendants,  B.,  citin 
to  appear  on  the  30th  of  Novc 
The  other  defendant,  C,  wj 
attorney  issuing  it.  On  the  \ 
December,  three  men  took  poss 
of  the  goods  at  A.*8  house,  s 
they  were  seizing  under  an  exec 
They  removed  the  goods  to  the 
of  a  third  party,  who  subseqi 
delivered  them  up  to  the  order 
Both  B.  and  C.  refused  on  s 
occasions,  to  deliver  them  U 
plaintiffs ;  the  defendant  B.  ass 
a  just  claim  to  them,  and  C.  act 
his  attorney  :  Held^  that  the 
afterwards  coming  to  the  hands 
and  his  refusal  to  give  them  up,  1 
ing  the  circumstances  of  the  sc 
is  not  such  a  ratification  of  a  pr« 
trespass,  as  to  make  him  liable 
trespasser.  Wihon  and  Anoih 
Tummon  and  Another^ 

4.  If  father  and  son  have  the 
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name  of  baptism  and  surname*  and  a 
writ  of  fi.  fa.  issue  against  the  son, 
without  the  addition  of  "  the  younger," 
prima  facie,  the  &ther  is  intended. 
But  this  is  only  a  primA  fade  intend- 
ment, and  if  the  sheriff  take  the 
fother's  goods  under  the  writ,  and  to 
an  action  of  trespass  by  the  father, 
plead  that  the  A.  la.  was  issued 
against  him,  the  primA  facie  intend- 
ment may  be  rebutted,  by  proof  that 
the  writ  issued  against  the  son. 

Qucere^  whether  the  sheriff  could 
justify  under  any  form  of  pleading? 

Semble,  that  the  writ  de  identitate 
nominis,  does  not  apply  to  a  simple 
taking  by  a  plaintiff  of  the  wrong 
person  or  goods  ;  and  even  if  it  did, 
it  would  not  take  away  the  right  to 
bring  trespass  also. 

A  direction  by  the  attorney  to  the 
sheriff,  to  seize  under  a  writ  of  exe- 
cution, is  an  act  done  by  an  agent 
within  the  scope  of  his  authority,  and 
binds  the  principal.  The  client,  there- 
fore, is  liable  in  trespass  for  the  act  of 
the  attorney,  in  directing  the  sheriff 
to  take  the  goods  of  the  wrong  party. 
Jarmain  v.  Hooper  and  Others,     769 

5.  Trespass.  The  declaration  stated, 
that  the  defendants  forced  and  broke 
open  the  dwelling-house  of  the  plain- 
tiff, and  forced  and  broke  open  the 
doors,  and  ejected  the  plaintiff,  and 
seized  her  goods  and  chattels,  **  and 
the  defendants  also  during  the  time 
aforesaid,  to  wit,  on,  &c.,  aforesaid, 
with  force  and  arms,  &c.,  assaulted 
the  plaintiff,  and  beat,  bruised,  and 
ill  treated  the  plaintiff,  and  seized  and 
laid  hold  of  her,  and  with  great  force 
and  violence,  pushed,  pulled,  and 
dragged  her  about,  &c.  By  means  of 
which  premises,  the  plaintiff  during 
all  the  time  aforesaid,  lost  and  was 
deprived  of  the  use  and  benefit  of  her 
said  dwplling-house  with  the  ap- 
purtenances, and  was  put  to  great 
inconvenience  and  much  expense,  to 
wit,  20/.,  in  procuring  and  removing 
to  another  rebidcnce  for  herself  and 


family."  Alia  enormia.  To  the 
plaintiff's  damage,  &c.  The  de- 
fendants pleaded,  inter  alia,  a  plea  of 
leave  and  license. 

It  appeared,  on  the  trial,  that  the 
plaintiff  held  the  house  under  an 
agreement,  in  writing,  as  tenant  from 
year  to  year,  to  one  Arden.  This 
agreement  contained  the  following 
clause,  that  if  the  rent  should  be  un- 
paid, or  the  conditions  broken,  '^  then 
without  any  demand  whatsoever,  it 
should  be  lawful  for  the  said  Tem- 
perance Arden,  and  her  agents,  im- 
mediately to  enter  upon  and  take 
possession  of  the  house  and  premises, 
and  the  plaintiff  and  all  persons  claim- 
ing under  her  for  ever  to  expel  and 
remove  therefrom,  without  any  legal 
process  whatsoever,  and  as  effectually 
as  any  sheriff  might  do  in  case  the 
said  Temperance  Arden  had  obtained 
judgment  in  ejectment  for  the  recovery 
of  possession  thereof,  and  a  writ  of 
habere  facias  possessionem,  or  other 
process  had  issued  on  such  judgment 
directed  to  such  sheriff  in  due  form  of 
law  :  And  that  in  case  of  such  entry 
and  of  any  action  being  brought  or 
other  proceedings  taken  for  the  same 
by  any  person  whomsoever,  the  de- 
fendants might  plead  leave  and  license 
in  bar  thereof,  and  the  agreement 
might  be  used  as  conclusive  evidence 
of  the  leave  and  license  of  the  plain- 
tiffs to  the  said  Temperance  Arden, 
and  all  persons  acting  therein  by  her 
order,  for  the  entry  or  trespasses,  or 
other  matters  to  be  complained  of  in 
such  action  or  other  proceedings." 
The  defendants  proved  rent  in  arrear, 
and  that  they  entered  under  a  written 
authority  from  T.  Arden :  Held,  on 
motion,  to  enter  a  verdict  for  the 
plaintiff  on  that  issue,  that  under  the 
peculiar  wording  of  the  above  agree- 
ment, the  entry  of  the  defendants 
and  the  expulsion  of  the  plaintiff 
might  be  well  justified  under  the  plea 
of  leave  and  license. 

Held  also,  that  the  plea  of  leave 
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and  license  wat  well  pleaded  to  the 
Buault  and  battery  as  laid  in  tlie  de- 
claration. KoMonagh  t.  Ondge  and 
AmMer,  928 

TRESPASS  FOR  FALSE 
IMPRISONMENT. 

To  trespass  for  false  imprisonment, 
the  defendant  justified  as  sheriff,  under 
a  writ  of  ca.  sa.,  sued  out  by  P.,  on  a 
judgment  in  Q.  B. 

Replication,  that  after  the  delivery 
to  Che  defendant  of  the  writ,  and  before 
execution,  F.  released  the  debt,  "  and 
gave  notice  to  the  defendant  of  the 
release,  and  thereby  then  discharged 
and  forbad  the  defendant  from  execu- 
ting the  said  writ:"  Rejoinder,  that  T., 
an  attorney  of  the  Court  of  Q.  B.  was 
retained  by  F.,  to  prosecute  a  suit 
against  the  now  plaintiff  on  the  terms 
that  T*  should  have  a  lien  on  the 
judgment;  that  it  was  corruptly  agreed 
between  the  now  plaintiff  and  F.,  for 
the  purpose  of  defrauding  T.  of  his 
lieu,  that  F.  should  execute  a  release 
of  the  judgment,  and  that  in  pursuance 
of  such  agreement,  he  executed  the 
release  in  the  replication  mentioned  ; 
that  defendant  having  notice  of  the 
premises,  did,  at  the  request  of  T., 
execute  the  writ,  and  commit  the 
alleged  trespass,  modo  et  form^ 

Heldt  on  demurrer,  first,  that  an 
attorney  has  no  right  in  respect  of  his 
lien  on  a  judgment,  to  cause  a  de- 
fendant to  be  arrested  upon  a  ca.  sa., 
after  the  plaintiff  has  directed  the 
sheriff  not  to  execute  the  writ,  even 
though  the  plaintiff  and  defendant 
collude  together  to  defraud  him  of  his 
lien,  but  the  remedy  is  to  apply  for 
relief  to  the  equitable  jurisdiction  of 
the  Court. 

Secondly,  that  a  sheriff  to  whom  a 
writ  of  ca.  sa.  is  delivered,  is  bound  to 
obey  the  directions  of  the  plaintiff 
renpecting  it,  and  if  he  arrests  the 
defendant  after  noticefrom  the  plaintiff 
not  to  execute  it,  he  is  liable  in  tres- 


pass: ^^mMa*  that  he  is 
trespaaa,  if  he  detains  a 
custody,  after  direction  fi 
tiff  to  discharge  him. 

SenAle^  that  the  icpl 
have  been  had  on  speda] 
ambiguity,  in  not  clearly 
the  plaintiff  gave  the  ik 
direction  not  to  execute  \ 

SembU,  that  the  rejc 
have  averred  that  the  ati 
the  roll  in  porsoance  o 
Vict,  c  46. 

A  debt  of  record  may  1 
by  a  release  nnder  sod, 
Sk.  Quiniim. 

TRESPASS.    (JUSni 
UNDER  WRIT  OF 
See  EviDEMcs 

TRESPASSE 
See  Trespass, 

TRIAL.  (COSTS  OF 
See  Costs,  4 

TRIAL  (JUSTIFICAl 
NOT  PROCEEDIN 

See  Nonsuit.  (Judomen' 
OF  a),  2,  7. 

TRIAL  (NOTICE 

See  Nonsuit,  (Judgmeni 
OF  a),  2. 

1.  Two  days*  notice  of  < 
of  trial  must  be  two  bu 
notice  on  Saturday  for  1 
not  suffice.     Rose  v.  Mat 

2.  A  notice  of  trial  dal 
vered  on  the  first  day  of  I 
for  trial  at  the  second  Siti 
Hilary  Term,  was  held 
jority  of  the  Court  insuffic 
it  appeared,  that  the  defe 
not  have  been  misled  b 
Abinger,  C.  B.,  disaentien 
V.  West, 


TROVER. 


USE,  ftc. 
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TRIAL  (PREPARING  FOR). 
See  Costs,  9. 

TROVER. 

See  Plbadimo,  4. 

Stat  of  Proceedings. 

1.  The  plaintiff  being  indebted  to 
the  defendant,  gave  to  the  defendant  a 
bill  of  exchange  for  1 70/.  *'  for  discount- 
ing or  return  on  demand.'*  The  defend- 
ant transmitted  the  bill  to  a  broker  in 
London,  directing  him,  if  he  was  satis- 
fied with  the  respectability  of  the 
acceptor,  to  put  the  bill  to  his  account 
In  trover  for  the  bill,  the  defendant 
pleaded  not  guilty,  and  not  possessed. 
At  the  trial,  it  was  proved  that  the 
defendant  had  authority  to  apply  the 
proceeds  of  the  bill  to  his  own  use, 
but  that  if  he  could  not  get  it  dis- 
counted, he  might  return  it  to  the 
plaintiff.  The  Judge  directed  the  jury 
to  decide  whether  the  defendant  had 
wrongfully  converted  the  proceeds  of 
the  bill  to  his  own  use.  The  plaintiff 
objected  to  this  direction,  and  elected 
to  be  nonsuited :  Held,  first,  that  the 
direction  was  not  inconsistent  with 
the  state  of  the  record,  for  that  it  was 
within  the  issue  to  inquire  whether  the 
defendant  had  acted  within  the  scope 
of  the  authority  given  to  him  by  the 
plaintiff:  Held,  secondly,  that  as  the 
plaintiff  had  elected  to  be  nonsuited, 
under  such  circumstances,  the  Court 
would  not  set  aside  the  nonsuit,  and 
direct  a  new  trial.  Wilkinson  v. 
fVhalletf,  9 

2.  Trover  will  lie  against  a  sheriff, 
who  having  seized  goods  afler  an  act 
of  bankruptcy,  under  a  fieri  facias 
issued  on  a  judgment  founded  on  a 
warrant  of  attorney,  sells  the  goods 
after  the  issuing  of  the  fiat. 

In  trover  by  the  assignees  of  a 
bankrupt,  the  defendant  pleaded  that 
the  plaintiffs  by  relation  of  their  title 
as  assignees,  were  entitled  to  the  pos- 
session of  the  goods,  that  a  writ  of  fi. 


fa.  was  directed  to  the  defendants  as 
sheriff,  and  that  before  the  fiat,  the 
defendants  "  executed  and  levied"  exe- 
cution under  the  writ,  and  thereby 
committed  the  grievance,  &c.,  that 
the  execution  was  bonft  fide  levied  at 
the  time  of  executing  and  levying  it. 
Neither  the  defendants  nor  the  execu- 
tion creditor  had  notice  of  a  prior  act 
of  bankruptcy  :  Replication,  that  the 
writ  of  fieri  facias  issued  on  a  judgment 
entered  up  on  a  warrant  of  attorney, 
and  that  before  the  issuing  of  the  fieri 
facias,  the  bankrupts  committed  an  act 
of  bankruptcy,  and  a  fiat  issued  within 
less  than  two  months  of  the  execution 
and  sale,  and  that  after  the  fiat,  and 
before  the  sale,  the  sheriff  had  notice 
of  the  act  of  bankruptcy  and  fiat,  and 
that  after  such  notice  the  defendants 
sold  the  goods,  que  est  cadem,  &c. 

Held,  on  special  demurrer,  that  the 
replication  was  good  by  way  of  con- 
fession and  avoidance.  Cheaton  and 
Others,  Assiiinees  of  C.  Savin  and 
Eugene  Le  Roy,  Bankrupts  v.  Gibbs 
and  Another,  420 

TRUTH  OF  AFFIDAVIT. 

See  Ejectment,  9. 

UNCERTAINTY. 
See  Award,  2,  4. 

UNDEFENDED  CAUSE. 

See  Irreoularitt,  2. 

USAGE  OF  BUSINESS. 
See  Attorney,  9. 

USE  AND  OCCUPATION. 

See  Merits  (Affidavit  of). 

USE  AND  OCCUPATION  OF 
PARISH  LAND. 

See  Churchwardens  and 
Overseers. 


A  Tariance  in  the  title  of  the  Vourt, 
io  the  notice  and  declaration  in  eject- 
ment, will  render  the  whole  invalid. 
Doe  dem.  Knawles  v.  Rocy  590 

VARIANCE  BETWEEN   DECLA- 
RATION AND  WRIT  OF  SUM- 
MONS. 

See  Waivbr. 

VENIRE. 
See  Ejectmknt,  4. 

VENIRE  DE  NOVO. 

See  CoN8PIRACT»  2. 

Where  there  is  a  bad  and  a  good 
count,  and  a  general  assessment  of 
damage,  the  Court  will  not  arrest  the 
judgment,  but  will  award  a  venire  de 
novo.     Emblin  v.  DartneU,         1010 

VENIRE  FACIAS. 

A  venire  fiicias  directed  the  sheriff 
to  summon  a  jury  for  the  first  Sittings 
in  Hilary  Term.  The  second  Sittings 
commenced  on  the  19th  of  January ; 
the  distringas  was  returnable  on  the 
20th,  and  the  cause  was  tried  by  ad- 
journment of  the  Sittings  on  the  22nd : 
Heldy  no  mis-trial.  Cheetham  v. 
Sturtevant,  631 

VENIRE  TAM  QUAM. 


WARRANT  OF  ATTORNEY. 


WARRANT,  arc. 
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or  else  to  suffer  judgment,  &c.,  to 
be  thereupon  forthwith  entered  up  of 
record :  Judgment  having  been  en- 
tered up  on  the  15  th  of  March,  (in 
Vacation,)  the  Court  set  that  judg- 
ment aside  for  irregularity  ;  but  inde- 
pendently of  the  question  of  entering 
the  judgment  in  Term,  or  Vacation)  : 
Held,  that  the  instrument  would  have 
been  satisfied  by  the  entry  up  of 
judgment  at  a  period  subsequent  to 
that  at  which  the  declaration  was  re- 
ceived ;  and  that  supposing  the  de- 
claration to  have  been  received  in 
a  Term,  it  would  have  been  com- 
petent to  the  plaintiff  to  enter  up 
judgment  in  Vacation,  notwithstand- 
ing such  judgment  was  required  by 
the  instrument  to  be  "  thereupon 
forthwith  entered  up."  Rayment  v. 
Smith,  166 

3.  A  warrant  of  attorney  contained 
a  clause  empowering  the  party  to 
whom  it  was  given,  without  applying 
to  the  Court,  to  sign  judgment,  and 
issue  execution,  notwithstanding  a 
year  and  a  day  might  have  elapsed : 
Held,  that  judgment  signed  and  ex- 
ecution issued  within  ten  years  from 
the  date  of  the  warrant  was  regular, 
although  no  application  had  been 
made  to  the  Court.  Sherran  v.  Mar- 
shall and  Another,  689 

4.  A  warrant  of  attorney  was  at- 
tested in  the  following  form  :  "  Sign- 
ed in  the  presence  of  me,  A.  J.  C, 
and  I  declare  myself  to  be  attorney 
of  the  said  R.  6.,  expressly  named 
by  him,  and  attending  at  his  request, 
and  subscribe  myself  accordingly, 
A.  J.  C. :"  Held,  that  the  word  *•  ac- 
cordingly," meant "  as  such  attorney," 
and  that  the  attestation  was  therefore 
sufficient.     LincUey  v.  Girdler,     699 

5.  The  affidavits  in  support  of  a 
motion  to  set  aside  a  warrant  of  at- 
torney, on  the  ground  that  it  has 
been  given  to  compound  a  felony, 
should  state  a  specific  agreement  to 
that  effect ;  or  at  least,  such  facts,  as 
leave  no  doubt  that  such  an  agreement 
has  been  made. 


Therefore,  where  it  appears,  (the 
sum  for  which  it  is  given  being  ad- 
mitted to  be  money  due  firom  a  clerk 
to  his  master,)  that  the  roaster  used  a 
threat  that  if  the  defendant  did  not  go 
to  his,  the  plaintiff's  attorney,  and 
roake  a  satisfactory  arrangement,  he 
would  prosecute  him  for  unlawfully 
making  use  of  the  money;  in  con- 
sequence of  which  defendant  went 
accordingly,  and  executed  the  warrant 
of  attorney  in  question:  Held,  no 
sufficient  ground  for  setting  aside  the 
warrant  of  attorney,  the  plaintiff's 
affidavit  distinctly  denying  the  exist- 
ence of  any  agreement  to  compromise 
a  charge  of  embezzlement.  fVard  t. 
Lloyd,  768 

6.  A  warrant  of  attorney,  dated 
21st  of  July,  1841,  authorized  judg- 
ment to  be  entered  up  "as  of  Trinity 
Term  last,  Michaelmas  Term  next,  or 
of  any  subsequent  Term  :"  Held,  that 
judgment  entered  up  in  August,  1841, 
was  regular.     Jarvis  v.  South,      962 

7.  Where  a  defendant  had  given  a 
warrant  of  attorney,  upon  which  judg- 
ment was  signed  and  execution  issued 
and  levied,  but  the  instrument  was 
not  duly  filed  in  pursuance  of  the 
3  Geo.  4,  c.  39,  s.  1,  and  the  de- 
fendant afterwards  became  insolvent, 
and  petitioned  the  Insolvent  Court 
under  the  provisions  of  the  5  &  6 
Vict.  c.  116,  under  which  petition 
assignees  were  appointed  ;  the  Court 
refused  to  set  aside  the  judgment  and 
execution  upon  the  application  of  the 
assignees,  holding  that  such  instru- 
ment was  not  void  as  against  them  by 
reason  of  the  non-filing  thereof,  as  it 
did  not  fall  within  the  provisions  of 
the  8  Geo.  4,  c.  39,  s.  2,  the  7  Geo.  4, 
c.  57,  8.  33,  nor  the  1  &  2  Vict.  c.  110, 
s.  60,  and  that  the  5  &  6  Vict.  c.  1 16, 
ss.  1  &  7,  contained  no  words  extend- 
ing the  provisions  of  those  enactments, 
to  such  an  instrument.  Lawrence 
and  Another  v.  Lawrence,  219 

WARRANT  (OF  COMMITMENT). 
See  CoMifiTMKNT  (Warrant  of). 


1118 


WITNESSES. 


WRIT  OF  TRIAl 


WASTE  (VOLUNTARY). 
See  Plsadimo,  6. 

WESTMINSTER  COURT  OF 
REQUESTS'  ACT. 

Sie  CouBT  OF  RBQTmsni'  Acts,  8. 

-'WIIJTOL  AND  MALICIOUS." 
Where  a  trespass  is  committed  after 
verlMl  noticct  a  Judge  has  power  to 
certify  under  the  second  section  of  the 
3  &  4  Vict,  c  24,  that  the  trespass 
was  ''  wilful  and  malicious." 

SembUt  that  in  cases  of  notice  in 
writing  under  the  third  section,  the 
fact  of  such  notice,  should  appear  on 
the  face  of  the  declaration,  or  a  sug- 
gestion to  that  effect  be  entered  on 
the  recor^.    Sherwin  v.  SwindaU^  999 

WITHDRAWING  DEMURRER. 
See  PaACTics,  6. 

WITNESS. 
See  MsRiTS  (Affidatit  of). 

1.  An  objection  to  the  competency  of 
a  witness  may  be  taken  at  any  period 
of  his  examination.  Jacobs  v.  Lay- 
boum,  352 

%  It  is  a  sufficient  answer  to  a 
rule  for  an  attachment  against  a  wit- 
ness for  not  obeying  a  subpoena,  that 
it  omits  to  state  either  that  the  original 
writ  was  served  upon  him,  or  that  it 
wai  shewn  to  him  at  the  time  of  the 
sendee  of  the  copy.  Smith  v.  Trui- 
caU,  530 

WITNESS  (INFIRMITY  OF). 
See  Nbw  Trial,  3, 

WITNESSES. 

See  Arrest,  2. 
Costs,  3,  7. 

Examination   ow'\  Witnrssss, 
(Commission  for). 


WITNESSES  (COMPEl 
ATTENDANCE  Ol 

See  CoMPSLLiNO  Attknd. 
Witnjwsss. 

WORK  AND  LABO 
See  Costs,  5. 
Etidsnce,  5. 

WRIT  OF  INQUIl 
Where  the  plaintiffs  opoi 
of  a  cause,  had  obtained  a  ve: 
some  issues,  and  the  defend 
others,  which  went  to  the  w 
of  action,  and  no  damages 
sessed,  but  the  plaintiflb  : 
had  judgment  non  obstante 
upon  the  pleas  on  which  U 
ants  had  succeeded  :  Heldt 
plaintiffs  were  bound  to  tak 
of  issuing  a  writ  of  inquiry 
damages  upon  themselves ; 
Court  would  not  make  absol 
calling  on  the  defendants 
cause  why  a  writ  of  inquii 
not  issue.  Pirn  and  Atuihe 
and  Others, 

WRIT  (PRIOR), 
See  FiBRi  Facias,  ! 

WRIT  OF  SUxMMO 
See  Dbfbndants  (Seyi 

WRIT  OF  SUMMONS  (S 

OF). 
See  Irrboularitt,  1. 

Non  Pros.  (Judgment 

A  party  seeking  to  set 
copy  of  a  writ  of  summons 
a  wrong  county,  must  state 
that  the  place  of  service  is  r 
the  county  into  which  the  w 
or  within  the  prescribed  dist 
the  boundary  thereoil  Ha 
Another  v.  fVray^ 

WRIT  OF  TRIAl 

See  Proviso  (Trial  i 

1.  A  writ  of  summons,  ia 


WRIT  OF  TRIAL. 
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ruary,  1838,  was  indorsed  for  19/. 
4s.  7d„  with  interest,  not  stating 
from  what  day  the  interest  was  paya- 
ble. The  defendant  having  pleaded 
to  the  action,  issues  in  fact  were 
joined,  and  the  plaintiffs  had  judg- 
ment on  a  demurrer.  The  plaintiffs  ob- 
tained an  order  for  a  writ  of  trial,  and 
gave  the  defendant  notice  that  at  the 
trial,  the  jury  would  also  assess  da- 
mage on  the  judgment  on  demurrer. 
The  jury  found  a  verdict  for  the  plain- 
tiffs, with  23/.  5s,  Id,  damages.  The 
plaintiffs  having  entered  a  remittitur 
for  3/.  5s.  Id, 

Heldt  first,  that  the  action  was  with- 
in the  Writ  of  Trial  Act.  3  &  4  Wm.  4, 
c.  42,  s.  17,  the  sum  absolutely  de- 
manded, being  not  necessarily  above 
20/. ;  secondly,  that  the  inquiry  as  to 
the  assessment  of  damages,  might  be 
joined  with  the  writ  of  trial ;  thirdly, 
that  the  error  in  the  verdict  was  cured 
by  the  remittitur. 

Five  years  having  elapsed  between 
the  issuing  of  the  writ  of  summons 
and  the  defendant's  application  :  Held, 
that  it  was  too  late  for  the  defendant 
to  object  to  the  uncertainty  of  the  in- 
dorsement. 

Semble,  that  the  writ  might  have 
been  set  aside  for  irregularity.  Fryer 
and  Another  v.  Smith,  75 

2.  Where  a  writ  of  trial  was  ob- 
tained, and  notice  of  trial  was  given 
for  the  31st  of  January,  which  was 
afterwards  countermanded,  and  fresh 
notice  was  given  for  the  28th  of  Feb- 
ruaryy  which  was  also  countermanded, 
but  the  cause  was  eventually  tried  on 
the  5th  of  March,  under  a  new  notice, 
and  the  writ  was  re-sealed,  with  a 
view  to  trial  on  the  3l8t  of  January 


and  the  28th  of  February,  but  was 
not  re-sealed  for  the  5th  of  March, 
and  the  trial  was  had  without  such 
re-sealing;  Held,  that  the  trial  was 
void,  and  must  be  set  aside ;  that  the 
writ  afforded  no  authority  for  such 
trial ;  that  the  (act  of  the  defendant 
having  appeared  at  the  trial,  and  de- 
fended the  action  was  immaterial,  for 
that  the  objection  was  one  which 
could  not  be  waived  :  Held,  also  that 
the  objection  could  not  be  cured  by 
amendment ;  and  that  as  the  validity 
of  a  writ  only  takes  effect  from  the 
actual  date  of  its  being  sealed  or  re- 
sealed,  the  objection  was  not  cured 
by  the  writ  being  re-sealed  on  the 
1 1th  of  March,  after  the  trial  had  been 
had. 

If  there  is  an  amendable  error  pa- 
tent upon  a  writ  of  trial,  and  notwith- 
standing such  error,  the  defendant 
appears  at  the  trial  and  defends  the 
action,  the  objection  on  the  ground 
of  such  error  is  waived  ;  but  if,  on 
the  other  hand,  the  error  is  not  on 
the  face  of  the  writ,  but  ascertainable 
only  by  the  knowledge  of  some  ad- 
ditional fact,  the  defendant  does  not 
waive  it  by  going  on  with  his  defence. 
AshhurUm  v.  Sykes,  133 

WRITTEN    CONTRACT. 
See  Stamp,  1. 

WRITS  OF  EXECUTION. 
See  Bankbuptct,  2. 

YOUNGER  (ADDITION  OF). 
See  Trkspass,  4. 


THB    END. 
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